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M  THE 
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PRESENT : 

Hon.  HENRY  A.  BULLARD. 
Hon.  ALONZO  MORPHY. 
Hon.  EDWARD  SIMON. 
Hon.  RICE  GARLAND. 


James  H.  Field  and  others  v.  Alexander  Ewell. 

» 

To  entitle  a  third  penon  to  appeal  from  a  judgment  between  others,  he  must  show 
that  he  ie  aggrieved  by  it 

Appeal  from  the  District  Court  of  St.  Mary,  Wilson,  J. 

Splane,  for  the  plaintiffs. 

E.  P.  Dwigktj  appellant,  pro  se.     W.  C.  DimglUy  on  the  same 
side. 

BULI4AHD,  J.     The  plaintiffs  brought  their  suit  against  Ewell 

by  attachment,  and  among  other  property  attached  was  a  judg- 
ment in  favor  of  the  defendant  Ewell  against  Nichols,  and  "  such 
balance  of  the  funds,  claims  and  property  of  Benjamin  Nichols, 
as  may  remain  in  the  hands  of  Thomas  Maskell,  Esq.,  after  the 
said  Maskell  shall  have  rendered  an  account  of  said  funds, 
claims,  &c."  Judgment  was  rendered  in  favor  of  the  plaintiffs, 
and  it  was  ordered  that  the  rights,  property  and  credits  be  sold, 
Vol.  IX.  1 
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&c.,  "  reserving,  however,  the  right  to  Thomas  Maskell,  Esq.,  to 
retain  in  his  hands,  out  of  the  proceeds  of  the  sale  of  the  claims 
placed  in  his  hands  by  Benjamin  Nichols,  a  sufficient  sum  to 
pay  88,400,  for  which  purpose  said  claims  were  so  placed  in  his 
hands,  <fec." 

E.  P.  Dwight,  although  not  a  party,  has  appealed  from  this 
judgment,  alleging  that  he  is  aggrieved  by  the  latter  clause  of 
it,  which  authorises  Maskell  to  retain  a  part  of  the  proceeds  of 
Nichols'  effects,  by  preference. 

The  record  does  not  show  the  interest  of  the  appellant,  nor  in 
what  way  he  may  have  been  aggrieved  by  the  judgment ;  but 
he  informs  us  in  his  brief  that  after  the  judgment  was  rendered, 
there  was  a  sale  of  the  property  attached,  and  that  Tarkington 
purchased  the  judgment  of  Exvell  v.  Nichols^  and  transferred  it 
to  the  appellant.  Thus  it  appears  that  the  appellant  had  no 
right,  at  the  time  the  judgment  was  rendered,  which  could  be 
aflfected  by  it ;  nor  is  it  easy  to  perceive  how  he  can  be  injured 
by  it,  as  neither  his  assignor  nor  Nichols  was  a  party.  To  en- 
title a  third  party  to  appeal  from  a  judgment  between  others,  he 
must  show  that  he  is  aggrieved  by  it.  7.  Mart.  N.  S.  675. 
Whatever  right  Ewell  had  acquired  in  the  property  of  Nichols, 
by  the  levy  of  his  execution  before  the  attachment  was  levied, 
could  not  be  impaired  by  the  judgment  against  Ewell  on  the  at- 
tachment directing  the  judgment  to  be  sold  to  satisfy  the  plain- 
tiff's demand ;  and  the  purchaser  acquired  all  the  rights  of 
Ewell  unaffected  by  the  judgment. 

Appeal  dismissed. 


Liouis  Florian  Hermann  and  others  v.  Robert  H.  Riv£R8  and 

others. 

A  motkm  to  dinniaB  an  appeal  on  the  ground  of  the  want  of  citation,  made  at  the 
third  term  after  the  record  waa  filed,  must  prevail. 

Appeal  from  the  District  Court  of  Lafayette,  Bm/ce^  J. 
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Smith  V.  Elliot 


/.  E.  Morse^  for  the  plaintiffs  and  appellants. 

Crow  J  contra. 

BuLLARD,  J.  This  appeal  was  brought  up  in  1842,  and  there 
is  yet  no  citation  of  appeal.  After  so  long  a  delay  we  cannot 
refuse  the  motion  made  to  dismiss  the  appeal. 

Appeal  dismissed. 


James  Smith  v.  Brice  Elliot. 

Plaintiff  and  hu  brother  were  joint  ownere  of  an  undivided  tract  of  land.  The  latter 
hating  made  an  informal  donation  mortis  causa  to  his  wife,  of  one  half  of  his  aharer 
plaintiff  entered  into  a  formal  partition  with  the  widow,  who  aold  her  portion  to  de- 
fondant  After  her  death,  plaintiff,  aa  one  of  her  hein,  received  part  of  the  price 
which  defendant  had  paid  for  the  land.  In  an  action  by  plaintiff  to  recover  the 
part  sold  to  defendant:  Held,  that  by  accepting  as  heir,  or  co-heir,  his  share  of  the 
estate  of  defendant*s  vendor,  plaintiff  boand  himself  to  warrant  defendant's  title ; 
that  the  obligation  is  an  indivisible  one,  so  far  as  it  repels  a  co-heir  seeking  to  dis* 
turb  the  title  of  the  defendant ;  that  plaintiff  cannot  insist  upon  the  error  of  law 
by  which  he  gave  effect  to  an  informal  and  void  donation ;  and  that  his  acts  have 
made  defendant's  title  as  valid  as  if  he  were,  himself,  the  vendor. 

Appeal  from  the  District  Court  of  St.  Mary,  Boyce^  J. 

Mtishell  and  /.  E,  Morse,  for  the  appellant. 

T.  H.  and  W.  B.  Lewis,  for  the  defendant. 

BuLLARD,  J.  The  plaintiff  represents  that  his  father,  David 
Smith,  was  the  owner  of  a  tract  of  land,  having  a  front  of  thir- 
teen arpens  and  three-fourths  on  both  sides  of  the  Bayou  Teclie. 
That  he  died  intestate,  leaving  the  petitioner  and  his  brother, 
David  Smith,  sole  heirs  at  law ;  and  that  his  brother  afterwards 
died  without  forced  heirs,  and  that  he  inherited  his  estate.  He 
represents  that  the  defendant  has  entered  upon  and  taken  into  . 
possession  a  part  of  said  land ;  and  the  present  action  was 
brought  to  e\'ict  him,  and  to  make  good  the  plaintiff's  alleged  title. 

The  defendant  answers  that  he  is  the  bona  fide  owner  and 
possessor  of  the  tract  of  land  having  a  front  of  three  and  a 
fourth  arpens,  which  he  acquired  by  purchase  from  Matilda 
Smith,  the  widow  of  David  Smith,  deceased,  who  had  a  valid 
title  to  the  name. 
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He  further  avers,  that  the  plaintiff  has  fully  recognized  this 
title  and  that  of  his  vendor,  in  certain  written  instruments  sign- 
ed by  him,  and  is  thereby  precluded  from  disputing  said  title. 

He  further  avers  that  the  plaintiff  is  one  of  the  heirs  of  Ma- 
tilda Smith,  his  vendor,  and  in  that  capacity  has  received  his 
portion  of  the  estate,  and  particularly  of  the  price  paid  by  the 
defendant  for  the  tract  of  land. 

There  was  judgment  against  the  plaintiff,  and  he  has  ap- 
pealed. 

The  evidence  shows,  that  David  Smith,  the  plaintiff's  brother 
and  the  husband  of  Matilda  Smith,  the  defendant's  vendor,  be- 
ing the  owner  of  one-half  of  the  tract  formerly  owned  by  his 
father,  and  which  he  inherited  concurrently  with  the  plaintiff, 
mado  an  informal  donation  mortis  catisa  to  his  wife,  Matilda,  of 
one-half  of  his  share,  or  3  1-4  arpens.  That  after  the  death  of 
David  Smith,  the  present  plaintiff  entered  into  a  formal  parti- 
tion with  the  widow,  and  that  the  share  which  fell  to  her  was 
sold  to  Brice  Elliot,  the  defendant.  That  after  her  death  the 
plaintiff  appeared  as  one  of  her  heirs,  and  received  a  part  of 
the  price  which  the  defendant  paid  for  the  land. 

Under  these  circumstances  it  is  clear  the  plaintiff  is  bound  to 
warrant  the  title  of  the  defendant  derived  from  Matilda  Smith, 
whose  heir  he  is.  The  obligation  not  to  disturb,  and  even  to 
maintain  the  purchaser  in  the  quiet  enjoyment  of  the  thing  sold, 
is  one  to  which  the  plaintiff  succeeded  on  accepting  the  estate  of 
the  vendor  as  heir  or  co-heir.  It  is  an  indivisible  obligation  so 
far  as  it  repels  the  co-heir  who  seeks  to  disturb  the  title  of  the 
purchaser.  It  forms,  technically  speaking,  the  exception  of  war- 
ranty of  the  civil  law.  "  Cette  exception  de  garantie,  (says 
Pothier,)  a  lieu  pareillcment  centre  les  h6ritiers  du  vendeur, 
quoiqu'ils  soient  propria taires  de  leur  chef;  car  ils  succ^dent  a 
cette  obligation  de  garantie  comme  a  tous  les  autres  droits  et 
obligations  du  d^funt.  C'est  pourquoi,  si  celui  qui  est  le  vrai 
proprietaire  de  la  chose  qui  m'a  6te  vendue  par  celui  a  qui  elle 
n'appartenait  pas,  ou  qui  a  quelque  hypotheque  ou  quelque  au- 
tre droit  sur  cette  chose,  devient  par  la  suite  h^ritier  de  celui 
qui  me  Fa  vendue,  il  ne  sera  plus  recevable  a  former  centre  moi 
aucune  action  de  revendication,  ni  aucune  action  hypoth^caire 
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ou  autre  action  de  me  faire  d^laisser  Theritage,  pour  raison  de 
laquelle  j^eusse  pu  avoir  recours  de  garantie  contre  mon  ven- 
deur ;  car,  6tant  devenu  lui  m^me  h^ritier  de  mon  vendeur, 
et,  en  cette  quality,  tenu  du  recours  de  garantie  que  j'ai  droit 
d'exercer,  il  ne  pent  pas  intenter  de  son  chef  des  actions  contre 
moi,  qu'il  est  oblig6  de  faire  cesser  en  sa  qualite  d'h^ritier,  sui- 
vant  la  regie  ci-dessus  allegu^e:  ^  Quern  de  evictione  tenet  action 
eum  agerUem  repellit  eocceptio,^  Pothier,  Contr.  de  Vente,  No. 
168. 

It  is  in  vain,  therefore,  that  the  plaintiff  insists  upon  the  er- 
ror of  law  in  the  partition,  by  which  he  gave  effect  to  a  dona- 
tion which  was  informal  and  void.  Instead  of  proceeding  to 
obtain  the  rescission  of  that  act  as  made  in  error,  he  suffers  the 
donee  to  enjoy  the  property,  and  after  her  death  comes  forward 
as  one  of  her  heirs  and  receives  a  part  of  the  price  for  which  it 
had  been  sold.  His  acts  have  made  the  title  of  the  defendant 
as  valid,  as  if  he  were  himself  the  vendor. 

Judgment  affirmed. 


Chester  Clark  and  others  v.  Pelletier  Delahoussaye  and  another. 

Seirice  of  citation  of  appeal  on  an  agent  of  an  attomey-at-law  representing  an  ab- 
sentee, is  insufficient 

Appeal  from  the  District  Court  of  St.  Mary,  Kirig^  J. 

MaskeU,  for  the  plaintiffs. 

E.  P.  Dwight^  appellant,  pro  se.  W.  C.  DwigJu,  on  the  same 
side.  '  -*    u    ' 

Bullard,  J.  At  the  last  term  of  the  court,  this  appeal  was 
dismissed  on  the  motion  of  the  counsel  of  Delahoussaye,  the 
sheriff,  but  a  rehearing  was  allowed,  on  the  suggestion  that  he 
was  not  a  party  in  interest,  and  could  not  move  for  the  dis- 
missal as  it  relates  to  Clark,  Weyman  &  Co.,  the  real  appellees. 

The  latter  now  urge  the  dismissal  of  the  appeal  on-iseveral 
grounds,  only  one  of  which  requires  to  be  mentioned,  as  the  mo- 
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tion  must  prevail  upon  that  ground,  to  wit :  that  the  appellees 
have  not  been  legally  cited.  The  only  citation  of  appeal  ad- 
dressed to  the  absent  party,  appears  to  have  been  issued  on  the 
8d  of  September,  1844,  citing  the  party  to  appear  on  the  first 
day  of  the  present  term,  and  it  was  served  on  the  same  day  on 
an  agent  of  the  attomey-at-law.  At  the  date  of  the  citation, 
the  first  day  of  the  term  of  this  court,  which  is  the  fourth  Mon- 
day of  August,  was  already  passed ;  and  we  are  not  prepared 
to  say,  that  service  on  an  agent  of  an  attomey-at-law  represent- 
ing an  absentee,  is  sufficient.  After  so  long  a  delay  it  might 
have  been  expected  of  the  appellant  to  have  his  adversary  re- 
gularly cited. 

Appeal  dismissed. 


Sarah  M.  Bub  v.  Alexander  R.  Sflane. 

SI  1107       -^  letter  from  plaintiff's  attorney  to  defendant,  o^red  in  evidence  by  the  latter,  is 
inadmiflttble,  where  the  attorney  is  in  court,  and  willing  to  be  examined  as  a  wit- 


Appeal  from  the  Court  of  Probates  of  St  Mary,  DumcartraiU  J. 

Gibbon,  for  the  plaintiff. 

Splane,  appellant,  pro  se. 

BuLLARD,  J.  This  is  an  action  instituted  in  the  Court  of  Pro- 
bates by  the  plaintiff  to  cause  herself  to  be  recognised  as  the 
sole  heir-at-law  of  one  James  Bue,  whose  estate  is  administered 
by  the  defendant  Splane,  as  a  vacant  estate.  The  curator  de- 
nied her  heirship,  but  the  court  below,  being  satisfied  with  the 
evidence  on  that  point,  gave  judgment  in  her  favor,  and  ordered 
the  curator  to  render  her  an  account  of  his  administration,  and 
he  has  appealed. 

At  the  last  term  of  this  court,  the  appellant  obtained  a  rule  on 
the  judge  to  show  cause  why  a  peremptory  mandamus  should  not 
issue,  commanding  him  to  sign  a  bill  of  exceptions  which  he  had 
refused  to  sign  in  the  progress  of  the  trial.    It  appears  that  the 
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defendant  offered  to  read  in  evidence  a  letter  from  the  plaintiff's 
attorney,  addressed  to  him.  This  was  objected  to,  as  the  attor- 
ney was  present  in  court,  and  willing  to  be  examined  as  a  wit- 
ness. A  bill  of  exceptions  was  then  tendered,  in  which  it  is 
stated  that  the  letter  rejected  by  the  court  was  annexed,  and 
for  that  reason  the  judge  refused  to  sign  it.  The  letter  was 
clearly  inadmissible,  and  it  was.  not  material  whether  it  ac- 
companied the  bill  of  exceptions,  or  not.  We  have  acted  as 
if  the  bill  had  been  signed,  the  letter  being  in  the  record.  It 
relates  merely  to  the  account  which  his  client  had  given  him  of 
the  deceased,  her  half  brother,  which  differed  from  the  testimony 
of  the  principal  witnesses  in  some  particulars. 

Upon  the  merits,  we  concur  with  the  Court  of  Probates,  that 
the  heirship  was  sufficiently  proved. 

Judgment  affirmed* 


Jonas  Marsh  v.^George  P.  Briant. 

No  appeal  lies  to  the  Supreme  Court  where  the  amount  in  dispute  doea  not  exceed 

• 

three  hundc^d  dollars.  The  value  of  property  seized  by  a  sheriff  to  pay  taxes,  the 
■ale  of  which  was  enjoined  by  plaintiffi  cannot  give  jurisdictioui  where  the  amount 
of  taxes  due  is  less  than  three  hundred  dollars. 


Appeal  from  the  District  Court  of  St.  Martin,  Campbell^  J. 

J.  E  MorsCf  for  the  appellant. 

Voorkies^  for  the  defendant. 

MoRPHv,  J.  The  plaintiff  and  appellant  sued  out  an  injunc- 
ti<m  to  stop  the  sale  of  a  slave,  seized  by  the  defendant,  as  sheriff 
of  the  parish  of  St.  Martin,  to  pay  his  state  and  parish  taxes, 
on  the  ground  of  certain  alleged  irregularities  and  unlawful 
proceedings  in  the  manner  of  appraising  his  property,  and  mak- 
ing out  the  assessment  roll.  The  property  taxed  consists  of  a 
plantation  on  the  river  Teche,  seventy  negroes,  horses,  mules, 
6lc  ;  and  the  total  amount  <^  the  taxes  claimed  is  $275  02.  As 
regaids  the  slaves,  which  are  subject  to  a  qiecified  tax,  there 
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can  be  no  difficulty,  no  appraisement  of  them  being  necessary ; 
but  admitting  that  the  whole  amount  of  the  tax  is  in  controver- 
sy, it  falls  short  of  three  hundred  dollars.  The  Constitution  does 
not  authorize  us  to  sustain  an  appeal,  when  the  amount  in  dis- 
pute does  not  exceed  that  sum.  Should  it  be  supposed  that  the 
value  of  the  slave  seized  is  to  be  considered,  the  answer  is,  that 
the  matter  in  dispute  is  the  amount  of  the  taxes  claimed,  not 
the  value  of  this  slave ;  and  that,  moreover,  such  value  is  not 
shown  by  the  pleadings  or  evidence  of  the  case. 

Appeal  dismissed. 


9r  -a 


9r    m 

9r    d  Wn^LiAM  J.  Nash  v.  Henrt  Johnson  and  others. 

1110    sa 

9r     .^  Where  the  purchaser  of  a  tract  of  land  kneWf  at  the  time  of  his  purchase,  that  a 

^3^ suit  would  be  neceanry  to  evict  the  parties  in  poflsession,  he  cannot  recover  from 

his  vendor  the  costs  of  the  suit 
The  notice  required  by  art  735  of  the  Code  of  Practice,  to  be  given  by  a  creditor 
in  possession  of  an  act  importing  a  confession  of  judgment,  before  proceeding 
against  a  debtor  or  his  heirs,  is  to  be  served  by  the  shorifT;  but  it  is  not  neces- 
sary that  it  should  be  signed  by  liim.  The  notice  may  be  made  out  by  the  clerk  of 
the  court  in  which  the  petition  is  filed.  The  object  of  the  notice  is  to  accord  a  de- 
lay to  the  debtor  before  issuing  the  writ,  to  enable  him  to  appeal,  or  protect  his 
rights  by  any  other  mode.  If  the  delay  be  given,  the  form  of  the  notice  is  imma- 
terial.   Service  of  a  copy  of  the  petition  on  the  debtor,  is  not  necessary. 

Appeal  from  the  District  Court  of  St.  Mary,  Boyce^  J. 

Mtzskellf  for  the  appellant. 

Splane  and  Stewart,  for  the  defendants. 

Garland,  J.  Henry  Johnson,  one  of  the  defendants,  obtained 
an  order  of  seizure  and  sale  against  the  plaintiff,  for  the  pur- 
pose of  having  a  tract  of  land  in  his  possession,  seized  and  sold 
under  a  mortgage,  which  he  had  upon  it.  The  plaintiff  obtained 
an  injunction  to  arrest  the  sale,  and  he  claims  one  thousand  dol- 
lars damages  against  the  seizing  creditor,  for  an  illegal  seizure 
of  his  (the  plaintiff's)  property. 

The  first  ground  is,  that  in  the  act  of  sale  to  the  plaintiff, 
there  was  a  warranty  against  all  disturbances  and  evictions ; 
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yet  he  avers  that  he  has  been  disturbed,  and  has  been  obliged 
to  bring  suits  against  several  parties  to  dispossess  them  of  por- 
tions of  the  land,  by  which  he  has  incurred  heavy  expenses,  and 
otherwise  suffered  damage.  The  second:  That  a  mortgage 
in  favor  of  Johnson  on  said  land  has  been  attempted  to  be  re- 
leased without  the  agent  releasing  it  producing  any  authority 
to  do  sa  The  third :  That  no  order  of  seizure  and  sale  can  be 
issued,  on  an  act  of  sale  reserving  a  mortgage,  which  act  of 
sale  was  signed  by  an  agent  or  attorney  in  fact,  without  pro- 
ducing the  power  of  attorney,  at  the  time  of  applying  for  the 
order  of  seizure  and  sale. 

The  fourth  ground  of  ii\jimction  is,  'that  the  agent  of  O.  L. 
Nash,  who  made  the  sale,  sold  the  land  to  the  plaintiff  for  less 
than  he  was  authorized  to  take  for  it ;  and  that  having  done  so, 
the  sale  is  illegal,  was  made  in  error  on  the  part  of  the  plaintiff, 
^and  of  course  no  legal  consideration  given  for  the  notes  sued 
<Hi ;"  wherefore  the  sale  and  notes  should  be  annulled  and  can- 
celled. The  fifth  ground  is,  that  no  legal  notice  has  been  given 
by  the  sheriff  of  the  seizure  of  the  property,  and  that  he  is  at- 
tempting to  sell  the  same,  previous  to  the  legal  delays  having 
expired. 

The  sixth,  that  said  Johnson  has  in  his  possession  two  sets  of 
notes  given  by  different  parties,  secured  by  mortgage  on  said 
land,  by  separate  acts,  and  that  he  has  no  right  to  proceed  in 
this  case  imtil  the  first  mortgage  is  released,  and  the  first  set  of 
notes  cancelled. 

The  seventh  ground  being  abandoned,  it  is  not  necessary  to 
state  it. 

The  petition  concludes  with  a  prayer,  that  the  sale  to  the 
plaintiff  may  be  annulled  and  set  aside ;  that  he  recover  from  the 
defendant,  Johnson,  the  sum  of  9863  50,  with  ten  per  cent  in- 
terest, and  also  damages  to  the  amount  of  one  thousand  dollars. 

The  defendants  moved  to  dissolve  the  injunction  on  the 
grounds :  Firsts  that  the  afiidavit  is  '^  irregular,  conditional,  and 
insufficient."  Second^  that  the  petition  does  not  allege  any  of 
the  grounds  set  forth  in  the  Code  of  Practice,  to  arrest  the  exe- 
cution of  executory  process.  This  motion  was  overruled,  and 
the  defendants  answered  by  a  general  denial ;  also  by  averring 
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that  Johnson  had,  by  his  agent,  Splane,  sold  the  land  to  O.  L. 
Nash,  who  not  paying  for  it,  Splane,  as  his  (O.  L.  Nash's)  agent 
sold  it  to  the  plaintiff,  who  gave  his  notes  to  Johnson,  and  the 
notes  of  O.  L.  Nash  to  him  were  cancelled.  Wherefore  he 
prays  for  a  dissolution  of  the  ii\jimctiony  with  damages  and 
costs. 

The  evidence  in  the  case  shews,  that  Johnson  was  the  ovi^er 
of  the  land  seized.  In  1837,  he  sold  it,  through  the  agency  of 
A.  R.  Splane,  Esq,  to  one  O.  L.  Nash,  who  not  being  able  to  pay 
for  it,  also  authorized  Splane,  who  was  still  Johnson's  agent,  to 
sell  the  land  for  a  sufficient  sum  to  pay  his  (O.  L.  Nash's)  notes 
to  Johnson.  This  Splane  did,  and  when  he  made  the  sale  to  the 
plaintiff,  instead  of  making  notes  payable  to  O.  L.  Na^,  they 
were  made  payable  to  Johnson  himself.  All  parties,  at  the  time, 
seem  to  have  understood,  that  the  purpose  was  to  convey  the 
property  to  the  plaintiff,  without  the  expense  and  trouble  of  a 
resale  from  O.  L.  Nash  to  Johnson,  and  then  a  sale  from  him  to 
the  plaintiff.  The  notes  of  ^O.  L.  Nash  have  ever  since  been 
considered  as  cancelled,  and  his  agent  produced  them  and  of- 
fered to  give  them  up,  as  being  cancelled.  The  remainder  of 
the  evidence  will  be  noticed,  as  the  points  are  considered  to 
which  it  relates. 

Upon  the  first  pmnt,  that  the  plaintiff  has  not  received  a  good 
title  to  the  land,  and  has  been  disturbed  in  his  possession  by  Val- 
mont  Henry  and  others,  it  is  sufficient  to  state,  that  when  the 
plaintiff  purchased,  he  kneiy  that  these  people  were  on  the  land, 
and  that  Splane  told  him  it  would  be  necessary  to  bring  suit  to 
dispossess  them.  A  suit  has  been  brought  by  Splane,  as  the 
attorney  of  the  plaintiff,  who  alleged  his  title  to  be  complete 
and  perfect  under  Johnson,  and  a  judgment  has  been  rendered 
in  his-(pl€dntiff 's)  favor.  As  to  the  expenses,  the  plaintiff  has 
not  shown  the  amount  incurred  in  prosecuting  the  suit,  nor  has 
he  shown  that  he  has  paid  them ;  and  if  he  had,  we  are  not 
prepared  to  say  that  he  is  entitled  to  recover  them,  as  he  knew 
when  he  purchased,  that  a  suit  would  be  necessary  to  evict  the 
parties  in  possession. 

The  second  ground,  that  no  power  of  attorney  has  been  pro- 
duced authorizing  Splane  to  release  the  mortgage  given  by  O. 
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L.  Nash  to  Johnson,  is  not  more  tenable  than  ithe  first.  The 
statement  we  have  given  of  the  transaction,  is  also  a  sufficient 
answer  to  this  point.  If  it  were  not,  the  act  of  S€tle  will  put 
the  matter  beyond  doubt,  in  which  it  is  stated,  that  when  the 
plaintiff  shall  pay  his  notes  now  sued  on,  that  it  shall  operate 
as  a  full  release  of  the  mortga.ge  then  given,  as  also  of  that 
given  by  O.  L.  Nash  to  Johnson.  On  the  act  containing  this 
stipulation,  Johnson  now,  sues,  and  if  his  agent,  Splane,  was 
without  authority  to  make  it,  the  fact  of  the  suit  on  it  proves 
an  acceptance  and  ratification,  which  veill  protect  the  plaintifil 
The  third  ground  of  the  plaifttiff,  seems  to  us  based  upon  an 
entire  misapprehension  of  the  position  he  occupies.  He  ap- 
pears to  have  forgotten,  that  he  is  the  mortgagor,  and  that  his 
obligation  was  not  contracted  by  an  agent.  If  it  had  been, 
there  might  have  been  some  force  in  the  objection ;  but  when 
the  mortgagee  assumes  to  act  upon  a  mortgage  accepted  by  his 
agent,  we  suppose  the  question  of  authority  in  the  agent  who 
accepts  the  mortgage  is  at  an  end.  The  plaintiff,  after  having 
contracted  with  the  agent,  presents  himself  with  but  little  grace 
to  contest  his  authority,  when  it  is  not  questioned  by  his  princi- 
pals, nor  any  apprehension  of  disturbance  shown  on  that  ac- 
count. 

We  cannot  believe  the  fourth  ground  for  the  injunction  to  be 
serious.  It  is  in  effect  saying,  that  the  plaintiff  got  a  better  bar- 
gain from  the  agent  than  he  was  authorized  to  make,  and  that, 
in  the  absence  of  any  complaint  on  the  part  of  the  principals. 
he  wishes  to  annul  a  sale,  because  he  did  not  give  as  much  for 
the  property  as  one  of  them  wanted.  If  there  be  any  difference 
at  all,  in  the  price  mentioned  in  the  letter  of  O.  L.  Nash  to 
Splane,  and  the  amount  of  his  debt  to  Johnson,  it  is  so  small  as 
not  to  require  notice. 

The  fifth  ground  is  urged  by  the  counsel  for  the  plaintiff  with 
more  zeal  than  any  other.  He  says,  that  no  legal  notice  of  the 
seizure  was  given  by  the  sheriff,  and  that  he  attempted  to  sell 
the  property  previous  to  the  expiration  of  the  legal  delay.  The 
order  of  seizure  was  given  by  the  judge  at  Opelousas,  on  the  2d 
of  August,  1843,  and  was  filed  in  the  clerk's  office  in  St.  Mary, 
on  the  12th  of  the  same  month.    On  the  14th  of  the  month,  the 
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clerk  of  the  court  made  out  a  full  notice  of  the  order  of  .seizure, 
reciting  it  in  detail ;  he  also  made  a  copy  of  the  petition.  In 
the  notice,  the  plaintiff  was  informed  that  if  he  did  not  pay  the 
money  within  fifteen  days  after  service  of  it,  a  writ  in  due  form 
would  issue,  commanding  the  sheriff  to  seize  and  sell  the  land 
mortgaged.  This  copy  of  the  petition  and  the  notice,  was  serv- 
ed on  the  16th  of  August,  and  on  the  dlst  the  process  issued. 
On  the  1st  of  September,  the  sheriff  made  a  seizure  and  gave 
notice  thereof  on  the  same  day,  informing  the  plaintiff  (then 
defendant)  of  the  seizure,  and  of  his  intention  to  expose  the 
property  for  sale  on  the  7th  day  of  October  following.  These 
proceedings,  the  counsel  for  the  plaintiff  contends,  do  not  con-* 
stitute  a  legal  notice,  and  he  relies  upon  article  735  of  the  Code 
of  Practice,  and  on  various  decisions  of  this  court  to  sustain  his 
position.  Article  734  of  the  Code  of  Practice  says,  that  when 
the  creditor  is  in  possession  of  an  act  importing  a  confession  of 
judgment,  he  may  proceed  against  the  debtor,  or  his  heirs,  with- 
out a  previous  citation,  and  cause  the  property  to  be  sold ;  but 
"  in  obtaining  this  order  of  seizure,"  says  the  735th  article,  **  it 
shall  suffice  to  give  three  days  notice  to  the  debtor,  counting 
from  that  on  which  the  notice  is  given,  if  he  resides  on  the  spot, 
adding  a  day  for  every  twenty  miles  between  the  place  of  his 
residence,  and  the  residence  of  the  judge  to  whom  the  petition 
has  been  presented."  This  notice,  says  this  court,  in  7  Mart. 
N.  S.  514,  is  the  one  the  sheriff  is  to  give  before  seizure ;  but  it 
is  not  said  that  it  must  be  a  notice  signed  by  the  sheriff,  but  one 
served  or  given  by  him.  It  has  been  held,  in  the  15  La.  434, 
that  it  is  not  necessary  in  executory  process  to  serve  a  copy  of 
the  petition  on  the  debtor,  but  that  he  must  have  notice ;  and  it 
appears  to  us  very  proper,  that  such  notice  should  be  made  out 
by  the  clerk,  with  whom  the  petition  is  filed,  and  that  it  should 
be  served  by  the  sheriff.  To  obtain  the  order  of  seizure  it  is  ne- 
cessary to  give  notice,  says  the  Code  of  Practice.  That  order 
or  writ  is  issued  by  the  clerk  on  the  mandate  or  judgment  given 
by  the  judge,  and  it  is  not  possible  for  the  sheriff  to  give  notice, 
except  by  a  notice  signed  by  the  clerk,  he  alone  having  in  his 
possession  all  the  proceedings,  and  the  order  or  decree  directing 
the  writ  to  issue.     The  notice  is  something  like  a  notice  of  judg- 
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ment,  and  the  delay  accorded  to  the  debtor,  before  the  issuing 
of  the  writ,  is  to  enable  the  party  to  apply  to  the  judge  for  an 
appeal,  or  to  adopt  some  other  mode  of  redress,  in  ^ase  the  pro- 
oeedings  are  irregular  or  imlawful.  It  is  possible  that  the  notice 
would  be  good,  if  signed  by  the  sheriff,  after  an  order  or  writ  of 
seizure  was  in  his  hands ;  but  until  he  gets  such  writ,  he  has  no 
authority  to  act,  and  can  only  serve  the  notice  given  him  by  the 
clerk.  The  object  of  the  law  maker  is,  that  the  party  shall  have 
notice,  and  an  opportunity  to  protect  his  rights ;  if  this  be  al- 
lowed him,  it  is  not  very  material  as  to  the  form  of  the  notice. 
7  Mart.  N.  8.  647.  Article  745  of  the  Code  of  Practice  says, 
that  **  when  the  sheriff  sells  property  he  has  seized  conforma* 
bly  to  the  provisions  contained  in  this  chapter,  he  must  cause 
the  same  appraisement  to  be  made,  and  observe  the  same  de- 
lays and  formalities  as  are  prescribed  for  the  sale  of  property 
seized  in  execution.''  These  delays  and  formalities,  it  is  said, 
the  sheriff  has  not  pursued,  and  the  evidence  produced  is  a  no- 
tice of  seizure,  which  informs  the  debtor  that  thirty-six  days  af- 
ter, he  wUl  proceed  to  sell  the  land  seized,  and  calls  on  him  to 
name  an  appraiser.  This  is  ample  time  for  the  expiration  of 
the  three  days  which,  after  a  seizure,  is  to  precede  the  advertise- 
ment, and  of  the  time  which  the  property  is  to  be  advertised 
before  a  sale.  We  see  nothing  in  this  ground  to  authorize  us 
to  arrest  the  sheriff  in  his  proceedings. 

The  best  answer  that  can  be  given  to  the  sixth  ground  for  the 
iryunction^  is  to  refer  to  the  clause  in  the  act  of  sale  to  the  plain- 
tiff, in  which  he  says  that  he  gives  his  notes  to  Johnson  for  the 
price  of  the  land,  and  a  mortgage  to  secure  them,  with  a  special 
renunciation  of  mortgage  or  lien-  on  the  part  of  O.  L.  Nash  re- 
sulting from  the  sale.  The  care  manifested  about  the  notes  of 
O.  L.  Nash,  seems  rather  officious  on  the  part  of  the  plaintiff; 
but  if  he  is  really  desirous  of  invalidating  any  force  or  effect 
that  these  notes  may  have,  the  best  plan  is  to  pay  his  own, 
which  will  fully  discharge  both. 

In  dissolving  the  injunction  the  court  below  allowed  the  de- 
fendant a  small  amount  in  damages,  about  three  per  cent.  This 
the  counsel  has  prayed  us  to  amend,  and  allow  a  larger  sum, 
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which  request  we  think  ought  to  be  granted,  as  there  is  no 
equity  in  the  plaintiff's  case* 

It  is,  therefore,  ordered  and  decreed,  that  so  much  of  the  judg- 
ment appealed  from  as  dissolves  the  injunction  be  affirmed, 
with  costs ;  and  as  to  that  part  which  gives  eighty-two  dollars 
and  thirty-eight  cents  as  damages,  we  order  and  decree  that  it 
be  amended,  and  that  the  said  William  J.  Nash  be  a^ludged  and 
condemned  to  pay  Henry  Johnson,  the  sum  of  two  hundred  dol- 
lars as  damages,  reserving  to  said  Johnson  his  right  to  proceed 
against  the  surety  on  the  iigunction  bond. 


Rachel  Gradenigo  v.  Henry  Wallett. 

Or     li  • 

^^    tM      Notarial  acta  relative  to  immoreable  property,  will  be  witboat  efl^ct  aa  to  third  per- 

aona,  nnleai  duty  recorded  in  the  maimer  praaeiibed  by  aeot  7  of  the  aist  of  24tb 

March,  1810. 

AvFKAii  from  the  District  Court  of  St.  Landry,  Kingf  J. 

Marthif  for  the  plaintiff. 

Swayze  and  Lewis^  for  the  appellant. 

Garland,  J.  This  suit  is  for  the  recovery  of  a  house  and  lot, 
in  the  town  of  Opelousas.  The  plaintiff  claims  under  an  act 
of  sale  passed  before  a  notary  public  on  the  24th  of  May,  1842, 
by  Jno.  P.  Satterwhite,  who  owned  the  property,  for  the  sum  of 
five  hundred  dollars,  cash,  paid  by  her  to  him.  The  defendant 
sets  up  title,  by  virtue  of  a  seizure  made  by  the  sheriff  of  St. 
Landry,  under  an  execution  in  favor  of  W.  C.  Auld,  against 
Scott  &L  Satterwhite,  made  on  the  22nd  July,  1842,  and  a  sale 
by  the  sheriff  on  the  first  Saturday  in  October  of  the  same  year, 
which  was  the  first  day  of  that  month,  as  appears  by  the  date  of 
the  twelve  months'  bond,  given  by  the  defendant.  The  deed 
from  the  sheriff,  is  not  dated  until  the  13th  of  October,  1842,  and 
it  was  recorded  the  next  day.  The  act  of  sale  from  Satterwhite 
to  the  plaintiff,  was  not  presented  at  the  office  of  the  Parish 
Judge  for  registry,  until  the  5th  of  October,  1842,  several  days 
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after  the  adljndication  by  the  sheriff  of  the  property  in  dispute. 

The  defendant,  and  Aold,  the  plaintiff  in  the  execution  under 
which  the  seizure  and  sale  was  made,  (who  has  been  cited  in 
warranty,)  answer  by  denying  any  right  or  title  in  the  plaintiff; 
they  aver  that  the  sale  from  Satterwhite  to  her  is  fraudulent  and 
eoUuaive ;  that  it  was  made  without  consideration,  and  for  the 
purpose  of  defrauding  his  creditors,  particularly  said  Auld ;  and 
further,  that  it  was  not  legally  recorded  in  the  judge's  ol£ce  un- 
til after  the  seizure  and  acyudication  to  the  defendant,  where- 
fore it  has  no  effect  as  to  thenu 

The  evidence  shows,  that  Auld,  the  judgment  creditor,  is  a 
resident  of  the  city  of  New  Orleans.  He  had  a  regular  judg- 
ment and  execution  against  Satterwhite,  who  is  shewn  to  have 
been  much  embarrassed  at  the  time»  if  not  absolutely  insolvent 
The  sale  frtmi  him  to  the  plaintiff,  was  passed  in  the  interim 
between  the  service  of  the  citation  at  the  suit  of  Auld,  and  the 
rendition  of  die  judgment.  It  purports  to  be  for  cash,  yet  the 
notary  says  that  no  money  was  paid  in  his  presence ;  nor  does 
the  plaintiff  attempt  to  prove  that  she  ever  paid  any  thing,  or 
that  Satterwhite  was  indebted  to  her  in  any  sum.  The  sheriff, 
in  his  return,  says,  that  when  he  seized  the  property,  the  house 
was  not  occupied  by  any  one.  In  his  testimony  on  the  trial,  he 
says  that  aft^  he  had  seized  the  house  and  lot,  and  while  mak- 
ing out  a  notice  of  seizure,  the  plaintiff  called  on  him  and 
said  that  the  property  belonged  to  her,  but  that  she  did  not  ex- 
hibit any  deed  of  sale,  nor  say  where  her  sale  was,  or  any  thing 
about  it,  so  far  as  the  record  informs  us ;  n<Hr  did  she  attempt  to 
arrest  the  sale,  or  attend  it  to  give  notice  of  her  claim.  Be- 
sides all  which,  at  the  time  the  sale  was  made,  it  was  proved 
that  the  plaintiff  was  herself  in  an  embarrassed  situation,  there 
being  two  judgments  against  her,  which  she  could  not  then  pay, 
and  had  not  fully  paid  at  the  time  of  the  trial  At  the  time  of 
the  seizure,  it  is  proved  that  the  plaintiff,  or  her  attorney,  had 
the  key  of  the  house  in  possession ;  but  it  does  not  appear  that 
either  so  informed  the  sheriff,  previous  to  the  sale,  nor  does  it 
appear,  that  either  he,  or  Auld,  knew  any  thing  of  the  sale  to 
her.  The  defendant,  in  answer  to  interrogatories,  says  that  he 
knew  nothing  of  it ;  that  he  had  heard  that  the  plaintiff  had  the 
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renting  of  the  house,  and  he  had  tried  to  rent  it  from  her ;  but 
that  he  did  no  know  that  she  claimed  it  as  owner. 

Since  the  suit  was  instituted,  the  plaintiff  has  sold  and  trans- 
ferred all  her  rights  and  claims  to  one  Lucien  Donatto,  who  has 
intervened,  set  up  his  claim,  and  prays  to  prosecute  the  case  and 
have  a  judgment  in  his  favor ;  which  intervention  was  admitted^ 
and  a  judgment  rendered  decreeing  the  property  to  be  his.  The 
defendants  have  appealed. 

We  deem  it  unnecessary  to  go  into  the  question  of  fraud  and 
collusion  raised  by  the  defendants ;  and  it  is  probable,  that  had 
the  sale  from  Satterwhite  to  the  plaintiff  been  duly  recorded, 
or  the  possession  of  the  property  been  so  open  and  public  as  to 
put  parties  on  their  guard,  that  it  could  not  be  inquired  into  in 
this  form  of  action,  but  that  Auld  would  have  been  compelled 
to  resort  to  the  revocatory  ^action.  But  as  the  case  stands,  we 
think  the  non-registry  of  the  act  of  sale  irom  Satterwhite  to  the 
plaintiff,  previous  to  the  seizure  and  ac^udication  by  the  sheriff, 
is  fatal  to  her  claim.  This  court  has  more  then  once  said,  that 
the  act  of  1810,  relative  to  the  recording  of  notarial  acts,  (B.  & 
C.  Dig.  595-596,)  was  not  repealed  by  the  Code,  nor  by  any  sub- 
sequent provision  of  the  Legislature.  The  7th  section  of  that 
act  says,  that  ''no  notarial  act  concerning  immoveable  property, 
shall  have  any  effect  against  third  persons,  until*  the  same  shall 
have  been  recorded  in  the  office  of  the  Parish  Judge,  where 
such  inunoveable  property  is  situated."  This  provision  seems 
to  be  clear,  and  has  been  acted  on  in  several  cases.  7  Mart. 
N.  S.  662.  2  La.  125.  4  La.  241.  It  may,  therefore,  be  con- 
sidered as  settled,  that  acts  of  sale  have  no  effect  against  third 
persons  unless  legally  recorded.  1 1  La.  490.  The  obligation 
imposed  by  law,  to  record  all  titles  relating  to  immoveable  pro- 
perty, is  not  burdensome  in  itself,  and  contributes  so  much  to  the 
public  good,  the  security  of  titles,  and*the  suppression  of  fraud, 
that  we  are  disposed  to  adhere  rigidly  to  it. 

The  judgment  of  the  District  Court  is,  therefore,  annulled  and 
reversed,  and  ours  is  in  favor  of  the  defendants,  with  costs  in 
both  courts. 
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The  Mecbakics  and  Tradxrs  Bank  of  New  Osleans  v,  Benja- 
min Andrub  and  others. 

Appeal  from  a  final  judgment  of  the  District  Court  of  St.  Lan- 
dry, confirming  one  taken  by  default,  King^  J. 

Garland,  J.  This  suit  is  on  a  promissory  note  against  the 
drawer  and  endorsers.  They  did  not  appear,  and  a  judgment 
by  default  was  made  final  against  them.  In  writing  up  this 
judgment,  by  some  oversight,  it  was  rendered  for  the  sum  of  two 
hundred  and  forty  dollars,  with  interest  and  costs  of  protest, 
when  the  demand  and  note  were  for  three  hundred  and  forty 
dollars.  The  error,  it  is  said,  was  not  discovered  until  the  court 
had  adjourned,  and  this  appeal  is  taken  to  correct  it.  The  evi- 
dence in  the  record  proves  clearly,  that  the  plaintiff*  is  entitled 
to  recover  three  hundred  and  forty  dollars,  with  interest  and 
coets  of  protest,  and  we  must  so  decree,  with  the  costs  of  this 
appeal,  as  the  law  requires  the  costs  to  follow  the  judgment ; 
but  we  cannot  forbear  remarking,  that  the  Bank  ought  not  to 
exact  these  costs  from  the  defendants,  they  not  having  made  any 
opposition  to  their  demand,  nor  in  any  manner  caused  the  error. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  the  plaintiff 
do  recover  of  Benjamin  Andrus,  Jesse  Andrus,  Benjamin  F. 
Linton  and  Elisha  Andrus,  in  sdido^  the  sum  of  three  hundred 
and  forty  dollars,  with  yearly  interest  at  the  rate  of  seven  per 
centum  per  annum  thereon,  from  the  1st  day  of  February,  1844, 
\mtil  paid,  and  five  dollars  costs  of  protest,  and  the  costs  in 
both  courts. 

Swayzsj  for  the  appellants. 
^  for  the  defendants. 


•Vol.  IX. 
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Edward  E.  Parker  v.  Hoitore  FRAK9018  Xatier  Bernard  and 

others. 

A  general  allegation  of  demand  of  payment  previoiiB  to  the  inception  of  suit  on  a 
promissory  note,  is  sufficient  to  authorize  proof  of  demand  at  the  place  of  payment 
mentioned  in  the  note. 

Partial  payments  on  a  note  interrupt  prescription,  C.  C.  3486. 

■ 

Appeal  by  the  defendants  and  intervenor  from  a  judgment  of 
the  District  Court  of  St.  Mary,  Bot/ce^  J. 

/.  E.  Morse  and  Nicholls^  for  the  plaintiff. 

Maskell  and  Lewis^  for  the  appellants. 

BuLLARD,  J.  This  is  an  action  against  the  drawers  of  a  pro- 
missory note  made  payable  at  the  Canal  Bank  in  New  Orleans^ 
which  fell  due  on  the  4th  of  March,  1836,  but  upon  which  sun- 
dry partial  payments  were  afterwards  made.  The  last  pay- 
ment was  in  December,  1840. 

The  defendants  excepted  to  the  petition,  on  the  ground  that 
it  was  not  alleged  that  payment  had  been  demanded  at  the 
place  indicated  in  the  note.  The  record  does  not  inform  us 
whether  the  exception  was  formally  overruled,  but  an  answer 
was  afterwards  filed  to  the  merits,  and  on  the  trial  the  plain- 
tiff offered  a  notarial  protest  of  the  note.  The  introduction  of 
the  protest,  showing  a  demand  at  the  Canal  Bank,  according  to 
the  tenor  of  the  note,  was  opposed  on  the  ground,  that  no  such 
demand  was  alleged  in  the  petition.  It  was,  however,  admitted 
by  the  judge,  who  was  of  opinion  that  a  general  allegation  of 
demand  previous  to  the  inception  of  the  suit,  was  sufficient  to 
authorize  proof  of  demand  at  the  place  of  payment.  In  this 
we  concur  with  the  court  below,  and  think  the  protest  properly 
admitted. 

It  appears  that  the  payment  of  the  note  was  secured  by  mort- 
gage, and  Fusilier,  who,  in  the  mean  time,  had  purchased  the 
mortgaged  premises  with  a  right  of  redemption  reserved  to  the 
vendors,  intervened  in  this  suit,  and  pleaded  that  the  note  sued 
on  had  been  prescribed,  more  than  five  years  having  elapsed 
since  its  maturity.     This  plea  was  properly  overruled.    The 
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partial  payments  made  upon  the  note  within  the  last  three  or 
four  years,  and  proved  on  the  trial,  clearly  interrupted  the  pre- 
tscription.    Civil  Code,  art.  3486. 

Jtidgment  affirmed. 


9r     19 
46    634 


Watson  McKerall  and  others  v,  John  P.  M cMuJiAN  and  others. 


In  the  inteipretation  of  a  written  instrument,  all  its  clauses  must  be  construed,  the 

one  by  the  other,  giving  to  each  the  sense  resulting  from  the  entire  act    C.  C.  1950. 
Where  a  party  binds  himself  to  become  the  surety  of  a  third  person  on  his  obligation 

to  plaintiA,  the  latter  may  enforce  the  obligation,  though  preyiously  ignorant  of  the 

eziatance  of  any  such  contract    C.  C.  1884.    C.  P.  35. 
The  answers  of  a  party  interrogated  on  facts  and  articles  form  a  part  of  the  pleadings* 

and  either  party  may  use  them  without  formally  introducing  them  in  evidence. 

They  form  a  part  of  the  record,  from  which  they  cannot  be  withdrawn. 


Appeal  from  the  District  Court  of  St.  Mary,  Boyce^  J. 

The  judgment  below  was  in  favor  of  the  plaintiffs  as  against 
McMillan,  and  the  suit  was  dismissed  as  to  the  other  defendant, 
Brashear.  From  the  judgment  of  dismissal,  the  plaintiffs  ap- 
pealed. 

MoRPHT,  J.  Walter  Brashear,  one  of  the  defendants,  is  sought 
to  be  made  liable  as  the  security  of  John  P.  McMillan,  for  a  sum 
of  9  2,988  23,  with  interest  at  ten  per  cent  per  annum  from  the 
1 5th  of  December,  1841,  being  a  balance  alleged  to  be  due  by 
his  principal  on  a  lot  of  ground  bought  by  the  latter  on  the  6th 
of  March,  1837,  at  a  public  sale  made  for  the  account  of  Wat- 
son McKerall  and  the  heirs  of  P.  A.  Dejamatt.  The  petitioners 
allege  that  some  time  after  all  the  instalments  of  the  sale  had 
become  due,  they  instituted  legal  preceedings  against  John  P. 
McMillan,  under  which  the  property  was  seized,  and  sold  on  the 
15th  of  December,  1841,  for  cash,  and  produced  the  sum  of  two 
thousand  dollars,  which,  after  paying  the  legal  costs  of  said 
proceedings,  reduced  the  price  due  by  the  purchaser  to  the  said 
balance,  which  according  to  the  terms  of  the  probate  sale  bears 
ten  per  cent  interest  per  annum.     They  further  allege  that 
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Baylis  L.  Wilcox  became  the  security  of  John  P.  McMillan,  and 
signed  the  procis-verbal  of  the  sale  as  such,  and  that  Walter 
Brashear,  on  the  26th  of  April,  1837,  became  the  security  of  the 
said  John  P.  McMillan,  and  promised  to  relieve  B.  L.  Wilcox 
from  any  damage  or  loss  from  having  become  security  for  Mc- 
Millan, and  that  B.  L.  Wilcox  transferred  to  the  petitioner  all 
his  rights  against  Brashear  under  this  agreement,  &c.  The  de- 
fendant, after  a  general  denial,  avers  that  he  never  did  agree  to 
become,  and  never  did  become  security  for  John  P.  McMillan, 
for  the  purchase  money  of  the  property  he  bought  of  the  plain- 
tiffs ;  that  he  was  not  at  the  sale,  and  never  signed  the  proems- 
verbal  of  the  sale ;  that  some  time  after  the  purchase,  he  signed 
a  private  act,  by  which  he  agreed  with  B.  L.  Wilcox,  that^  if  the 
latter  should  sustain  any  damage  by  having  become  the  surety 
of  John  P.  McMillan,  he  was  to  make  up  such  damages  to  him ; 
that  Wilcox  never  did  suffer  any  such  damage,  or  pay  any  mo- 
ney on  account  of  said  suretyship,  and  that,  therefore,  no  right 
of  action  against  him  has  ever  accrued  to  said  Wilcox,  or  to 
any  one  else  in  his  right.  The  defendant  further  avers  that  the 
plaintiffs  never  paid  any  consideration  for  the  aforesaid  instru- 
ment, which  was  not  negotiable  ;  that  if  it  has  been  deposited 
in  the  office  of  the  parish  judge  of  St.  Mary,  it  has  been  without 
his  knowledge,  and  makes  no  part  of  the  papers  of  the  succes- 
sion of  Dejamatt,  and  that  the  plaintiffs  obtained  possession  of 
said  instrument  by  fraud  and  collusion,  &c. 

•  There  was   a  judgment  below  in  favor  of  the  defendant 
Brashear,  and  the  plaintiffs  appealed* 

The  obligation  which  gives  rise  to  this  controvery   is  in  the 
following  words,  to  wit : 

**  I,  Walter  Brashear,  of  the  Parish  of  St  Mary  and  State  of 
Louisiana,  have  and  do  hereby  consent  to  become  security  for 
John  P.  McMillan,  Esq.,  on  his  purchase  made  at  probate  sale 
on  the  sixth  of  March  last,  of  property  belonging  to  the  estate 
of  John  A.  Dejarnott,  jointly  with  Watson  McKerall,  for  the 
price  of  three  thousand  four  hundred  and  iGlfty  dollars  (8  3450), 
payable  as  set  forth  in  the  procis-verbal  of  sale,  to- wit ;  one-third 
on  the  first  of  April,  1837,  one  third  on  the  first  of  April,  1838, 
and  one  third  on  the  first  of  April,  1839,  to  bear  interest  at  ten 
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per  cent  per  annum  from  time  due,  if  not  punctually  paid,  with 
mortgage  on  the  property,  and  to  relieve  Baylis  L.  Wilcox  from 
any  damage  or  loss  from  having  become  security  for  said  pur- 
chase. 
Franklin^  St  Mary,  April  26th,  1837. 

Walter  Brashear." 

Relying  on  the  concluding  part  of  this  instrument,  and  on  the 
circumstance  that  it  remained  a  long  time  in  the  possession  of 
Wilcox  before  it  was  handed  over  and  transferred  to  the  plain- 
tiffs, the  defendant  urges  that  its  only  purpose  was  to  indem- 
nify Wilcox,  and  save  him  harmless  of  any  loss  or  damage  he 
might  sustain  from  having  become  surety  for  McMillan.  The 
petitioners,  on  the  other  hand,  contend,  that  it  results  from  the 
whole  tenor  of  the  instrument  that  Walter  Brashear  intended 
to  take  the  place  and  stead  of  B.  L.  Wilcox,  as  security  of  Mc- 
Millin,  and  thus  relieve  him  from  any  loss  or  damage.  The  lat- 
ter construction  appears  to  us  the  only  one  that  can  be  put 
upon  this  obligation  in  order  to  give  effect  to  every  part  of  it. 
Were  it  intended  only  as  a  bond  of  indemnity  to  Wilcox,  where 
was  the  necessity  or  reas<m  of  the  defendant's  explicitly  binding 
himself  as  the  surety  of  McMillan,  and  detailing  with  so  much 
preciseness  the  conditions  of  the  sale.  Would  it  not  have  sufficed 
to  bind  himself  directly  to  Wilcox,  to  save  him  harmless  of  any 
damage  or  loss  resulting  from  his  suretyship  ?  One  of  the  first 
rules  laid  down  for  the  interpretation  of  all  written  agreements 
is,  that  all  the  clauses  in  them  must  be  interpreted  the  one  by 
the  other,  giving  to  each  the  sense  that  results  from  the  entire 
act.     Civil  Code,  art.  1950. 

The  circumstance  of  this  paper  remaining  in  the  possession 
of  B.  L.  Wilcox  until  January,  1842,  and  then  only  being  trans- 
ferred to  the  plaintiffs,  does  not  vary  our  opinion  as  to  its  mean- 
ing and  intent.  It  may  have  been  neglect  on  his  part,  or  the 
desire  of  preserving  an  instrument  in  which  he  had  an  interest. 
The  transfer  he  thought  proper  to  make  of  this  paper,  when  he 
handed  it  to  the  plaintiffs,  was  useless,  and  added  nothing  to 
their  right  of  availing  themselves  of  the  obligation  entered  into 
by  the  defendant  as  the  surety  of  their  debtor,  even  if  they  had 
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been  ignorant  of  its  existence  up  to  that  time.  Civil  Code,  art. 
1884.  Code  of  Practice,  35.  6  Mart.  N.  S.  152.  2  Mart.  N.  S. 
672.  The  circumstances  stated  by  one  of  the  plaintiffs,  in  his 
answers  to  the  interrogatories  propounded  by  the  defendant, 
clearly  show  that  the  instrument  now  sued  on  was  only  execut- 
ed to  carry  out  an  agreement  originally  made  by  McMillan, 
that  Brashear  should  be  his  security.  The  counsel  for  the  ap- 
pellee has  urged  that  these  answers  are  not  evidence  in  the 
case,  because  the  judge  below  made  no  mention  of  them  in  the 
note  he  took  of  the  evidence  adduced  on  the  trial.  We  think 
otherwise.  The  answers  of  a  party  interrogated  on  facts  and 
articles  form  a  part  of  the  pleadings,  and  either  party  may  use 
them  without  formally  introducing  them  in  evidence,  in  the 
same  manner  as  either  party  may  have  the  benefit  of  any  ad- 
mission in  the  petition  or  answer.  They  belong  to  the  record 
from  which  they  cannot  be  withdrawn.  Code  of  Practice,  arts. 
348,  354.     6  Mart.  272,  592.     5  lb.  N.  S.  179. 

In  the  present  case,  the  defendant  put  interrogatories  to  the 
plaintiffs,  but  so  framed  them  if  taken  for  confessed  against 
those  parties  who  failed  to  answer,  they  establish  no  specific 
facts.  Two  of  the  petitioners  have,  however,  answered.  One 
of  them  states  that  when  McMillan  became  the  purchaser  of  the 
property,  he  tendered  to  the  parish  judge  the  name  of  the 
defendant,  which  was  accepted,  and  that  the  sale  was  left  open 
for  some  time,  when,  Brashear  not  making  his  appearance,  Mc- 
Millan offered  Baylis  L.  Wilcox,  who,  he  stated  would  be  secu- 
rity only  for  a  few  dajrs,  and  that  when  Dr.  Brashear  arrived  he 
would  sign  \he  procea-verbdl ;  but  that  the  doctor  not  appearing 
for  some  time  after  the  sale,  it  was  thought  best  by  the  judge 
that  an  agreement  should  be  drawn,  in  which  he  (the  doctor,) 
should  promise  and  bind  himself  to  become  security  for  the  pur- 
chase money,  and  to  relieve  Wilcox  from  any  damage  or  Joss 
from  having  become  security ;  which  agreement  was  drawn  up 
by  the  judge,  and  was  a  paper  that  should  have  been  filed  with 
the  papers  of  the  estate,  but  that  it  was  taken  by  Wilcox,  from 
whom  it  was  afterwards  obtained  without  any  other  considera- 
tion, than  a  promise  to  look  to  Brashear  for  any  amount  that 
might  be  due  as  the  balance  of  the  purchase  money.    Were  the 
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instrument  susceptible  of  a  different  construction  from  that  we 
put  upon  it,  this  evidence  would  remove  all  doubt  as  to  its  true 
intent  and  meaning ;  but  we  could  have  none,  even  if  we  were 
called  upon  to  construe  it  without  the  aid  of  any  testimony. 

It  has  been  objected  in  this  court,  that  the  record  contains  no 
evidence  of  the  sale  alleged  to  have  been  made  on  the  15th  of 
December,  1841,  for  92000.  To  this  it  may  be  answered,  that 
the  defendant  is  liable  for  the  whole  amount  of  the  price  due 
by  his  principal.  He  cannot  complain  of  the  credit  allowed  him 
for  the  amount  brought  by  the  property  at  the  sheriff's  sale,  un- 
less he  shows  that  the  property  brought  more.  This  he  has  not 
attempted  to  do.  We  must,  therefore,  conclude,  that  the  credit 
allowed  to  him  was  a  proper  one. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  the  petitioners  recover  of  the  de- 
fendant, Walter  Brashear,  the  sum  of  two  thousand  nine  hun- 
dred and  eighty-eight  dollars  and  twenty-three  cents,  with  ten 
per  cent  per  annum  interest  thereon  from  the  fifteenth  day  of 
December,  1841,  until  paid,  with  costs  in  both  courts. 

Maskell  and  T.  H.  and  W.  B.  Leuns^  for  the  appellants. 

CroWf  Porter^  and  Dwight^  for  the  appellee. 


Stanislaus  Fremont  and  others  v.  Jonathan  Harris  and  another. 

In  an  action  against  an  architect  or  Imilder,  under  art  2733  of  the  Civil  Code,  for 
damages  on  account  of  the  badness  of  the  materials  or  work  in  a  house  built  by 
contract,  plaintiff  must  establish  that  the  bad  condition  of  the  building  resulted  from 
the  character  of  the  materials  or  workmanship.  Under  the  dode  Napoleon,  art. 
1792,  the  undertaker  is  liable  where  the  building  cracks,  or  falls  in  consequence  of 
a  defect  in  the  soil  on  which  it  was  erected.  Aliter,  under  the  Civil  Code  of  this 
State 

Appeal  from  the  District  Court  of  St.  Landry,  Boyce^  J. 

T.  JET.  and  W.  B.  Lewis^  for  the  appellants. 

StDojpe  and  Taylor^  for  the  defendants. 

MoBPHY,  J.     The  petitioners  seek  to  recover  damages  of  the 
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defendants,  on  the  ground  that  a  two  story  brick  house,  in  the 
town  of  Opelousas,  which  the  latter  undertook,  in  the  year  1837, 
to  construct  for  them  in  a  good,  substantial,  and  workmanlike 
manner,  was  so  badly  and  unskilfully  built,  that  the  brick  walls 
thereof  have  cracked,  and  the  building  has  become  so  delapida- 
ted  that  it  is  entirely  unfit  for  use,  and  is  now  falling  rapidly 'to 
ruin.  They  allege  that  the  cause  of  the  cracks  in  the  walls  of 
said  building,  is  the  badness  of  the  workmanship,  and  the  want  of 
a  good  and  sufficient  foundation.  The  defendants  aver  that  they 
have  fully  and  faithfully  complied  with  their  contract,  and  have 
built  the  plaintifi*'s  house  in  a  neat  and  workmanlike  manner, 
and  with  good  materials ;  and  that  if  the  building  is  in  anywise 
delapidated  or  falling  to  ruin,  it  is  not  on  account  of  any  neglect, 
unskillfulness,  or  failure,  on  their  part,  to  comply  with  their  con- 
tract. There  was  a  judgment  below  in  favcM*  of  the  defendants, 
from  which  this  appeal  has  been  taken. 

The  evidence  shows  that  the  plaintiffs'  house  is  badly  crack- 
ed in  its  front  and  side  walls,  and  near  its  south  comer ;  that 
the  cracks  have  been  opening  gradually  for  some  years  past,  and 
that  it  will  be  necessary  to  take  the  building  down,  and  put  it 
up  anew,  as  there  is  danger  of  its  falling  to  the  ground.  Arti- 
cle 2733  of  the  Civil  Code,  under  which  this  action  is  brought, 
provides  that, ''  If  a  building  which  an  architect,  or  other  work- 
man ha.s  undertaken  to  make  by  the  job,  should  fall  to  ruin, 
either  in  whole  or  in  part,  on  account  of  the  badness  of  the 
workmanship,  the  architect  or  undertaker  shall  bear  the  loss,  if 
the  building  falls  to  ruin  in  the  course  of  ten  years,"  &c.  Un- 
der this  provision  of  law,  it  devolved  on  the  plaintiffs  to  show 
that  the  badness  of  the  workmanship  was  the  cause  of  the 
cracks  in  the  walls :  this  they  have  failed  to  do.  A  great  num- 
ber of  witnesses  have  been  examined,  and  all  agree  that  the 
work  was  well  done,  and  executed  in  a  workmanlike  manner, 
and  that  the  cement  and  other  materials  were  of  the  best  quali- 
ty. In  relation  to  the  foundation,  one  of  the  witnesses,  a  brick- 
layer, thought  that  it  was  not  as  wide  as  he  would  have  made 
it,  though  it  appeared  to  him  sufficient  to  sustain  the  house, 
while  the  others  say  they  wouM  not  have  made  a  broader 
foundation  fOT  such  a  house.    The  witnesses  speak  of  many 
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deep  cracks  or  fissures  in  the  earth  to  be  found  about  the  town 
of  Opelousas,  and  of  a  number  of  houses,  apparently  built  in  a 
substantial  manner,  that  have  had  cracks  in  them,  supposed  to 
be  occasioned  by  these  openings  in  the  earth,  which  sometimes 
run  beneath  its  surface,  and  appear  only  at  certain  places.  Two 
of  the  witnesses  express  the  opinion  that  from  the  manner  in 
which  the  plaintiffs'  house  was  built,  they  can  account  for  the 
cracks  in  it  only  as  being  the  result  of  some  such  fissure,  or 
opening  in  the  earth.  On  examination,  however,  none  was  dis- 
covered anywhere  near  the  foundations,  and  the  nearest  known 
to  exist  about  the  place,  runs  at  some  distance  from  the  house. 
But  one  witness  testifies  that  he  saw  a  hole  in  the  earth,  or  ra^ 
ther  a  sink,  about  fifteen  or  twenty  yards  from  the  south  comer 
of  the  building.  It  ran  diagonally  across  the  street,  and  he  fill- 
ed it  up  last  September,  at  the  request  of  Roy,  one  of  the  own- 
ers of  this  property.  Upon  the  whole,  we  think  that  the  peti- 
tioners have  failed  to  show  that  the  badness  of  the  workman- 
ship or  materials  was  the  cause  of  the  house  falling  to  ruin ; 
while  the  evidence  in  the  case  renders  it  not  at  all  improbable 
that  it  might  have  been  occasioned  by  scxne  defect  in  the  earth, 
for  which  the  defendants,  under  our  law,  cannot  be  made  re^ 
sponsible,  as  they  built  the  house  on  the  spot  indicated  in  their 
contract.  Under  the  Napoleon  Code,  the  undertaker  is  liable 
even  when  the  building  crumbles  in  consequence  of  a  defect  in 
the  soil  on  which  he  has  erected  it.  Our  legislators,  in  adopting 
the  provisions  of  the  French  Ckxie  on  this  subject,  have  thought 
proper  to  leave  out  that  part  of  it  which  thus  extends  his  liabili* 
ty,  restricting  it  entirely  to  the  case  where  the  loss  results  from 
defects  in  the  workmanship.  Civil  Code,  art.  2783.  Nap.  Code^ 
art  1793.  Rogron's  Comment,  p.  857.  In  the  present  case,  the 
presumption  resulting  from  the  cracks  in  the  walls,  that  the 
house  wad  badly  constructed,  is  rebutted  by  the  concurrent  tes-* 
tfanony  of  the  witnesses  examined  on  the  triaL 

Judgment  affirmefl4 
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Hays  V.  Marsh.    The  Louisiana  State  Bank  v.  Fiuielier  and  othen. 

John  Hays  v.  John  C.  Massh.  * 

The  statement  by  one  of  the  drawers  of  a  promissory  note,  "  that  he  sapposed  he  would 
have  to  pay  it,  if  the  amount  could  not  be  got  out  of  the  successton  of  the  other 
drawer/'  is  such  an  acknowledgment  of  the  debt,  as  will  interrupt  prescription. 
C.  C.  3486. 

Appeal  form  the  District  Court  of  St.  Martin,  Boyce^  J. 

Splane,  for  the  plaintiff. 

VoorhieSy  for  the  appellant. 

MoRPHY,  J.  The  defendant,  being  sued  on  a  promissory  note» 
drawn  in  solido  by  himself  and  the  late  Edwin  L.  Cockle,  to  the 
order  of  the  petitioner,  sets  up  the  plea  of  prescription.  The 
note  was  payable  in  all  January,  1838,  and  suit  was  brought 
upon  it  only  in  April,  1843.  This  defence  cannot  avail  the  de- 
fendant. The  record  shows  that  on  the  17th  of  January,  1843, 
the  claim  was  presented  to  the  administratrix  of  the  estate  of 
his  co-obligor,  Edwin  L.  Cockle,  and  by  her  admitted  to  be  due. 
But  leaving  out  of  view  this  acknowledgement  of  the  debt, 
about  the  validity  and  effect  of  which  there  has  been  some  dis- 
cussion at  bar,  it  is  shown  that  the  attorney,  in  whose  hands 
this  note  was  placed  for  collection  two  years  before  the  institution 
of  this  suit,  frequently  applied  to  the.  defendant,  who  told  him 
that  he  supposed  he  would  have  to  pay  it  if  it  could  not  be  got 
out  of  the  succession  of  Cockle,  and  requested  the  attorney  to 
try  to  have  it  paid  by  the  estate.  This  appears  to  us  such  an 
acknowledgement  of  the  debt  as  must  have  the  effect  of  inter- 
rupting the  prescription  relied  on  by  the  defendant.  Civil  Code, 
art.  3486.     Carraby  v.  Navarre^  3  La.  263. 

Judgment  affirmed. 


The  Louisiana  State  Bank  v.  ALcms  Fuselier  and  others. 

Defendant  signed  a  promissory  note  as  agent  for  J.  F.,  a  third  person,  payable  to  his 
own  order,  and  haying  endorsed  it  in  his  own  name,  presented  it  to  plaintifis  for  dis- 
count   The  latter  not  being  satisfied  that  defendant  was  authorized  to  sign  as- 
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The  Louisiana  State  Bank  v.  Fuselier  and  others. 

agent,  without  his  knowledge  or  consent,  struck  out  the  words  *'  For  J.  F.*'  under 
hia  signature  as  maker,  and  erased  his  name  as  payee  and  endorser ;  and,  on  the 
snbstitution  of  a  new  payee  and  endorser,  discounted  the  note.  In  an  action 
against  defendant:  Held,  that  plaintifici  could  not  mutilate  the  note,  an(}  bind  the 
appellee  as  drawer,  without  his  consent 

Appeal  from  the  District  Court  of  St.  Martin,  King,  J, 
This  was  an  action  on  a  promissory  note,  in  the  following 
words: 

St.  Martinsville,  ce  5  Novembre,  1842- 
•585: 

Le  premier  de  Mars  prochain,  je  promets  de  payer  k  P.  P.  Bri- 
ant,  ou  k  son  ordre,  au  bureau  d'escompte  de  la  Banque  de 
TEtat  de  la  Louisiane  a  St.  Martinsville,  on  j^elis  mon  domicile  a 
cet  effet,  la  somme  de  cinq  cent  quatre  vingt  cinq  piastres,  va- 
leur  re9ue. 

Aloide  Fuselier. 

(Endorsed)  Pay  to  Louisiana  State  Bank,  or  order,  value 
received. 

P.  P.  Briant. 

The  defendant  answered,  that  he  had  signed  the  note  sued 
on  for  his  brother  Jules  G.  Fuselier,  at  his  request  and  in  his  pre- 
sence, he  being  sick ;  and  that  he,  defendant,  endorsed  it ;  but 
that  without  any  authority  from  him,  his  name  as  endorser  was 
erased,  and  the  words  "  For  J.  G.  Fuselier"  following  his  name  as 
drawer,  were  struck  out. 

Gary,  the  cashier  of  the  branch  of  the  Bank  at  St.  Martinsville, 
testified,  that  Jules  G.  Fuselier  being  indebted  to  the  bank,  the 
note  on  which  this  action  was  brought  was  signed  by  Alcide  Fu- 
selier, for  him,  in  consequence  of  his  inability  to  write  from  illness. 
That  the  note  was  drawn  payable  to  Alcide  Fuselier,  and  en- 
dorsed by  him ;  but  that  the  Board  of  Directors  thinking  that  the 
signature  of  Alcide,  as  agent,  was  not  good,  struck  out  so  much  as 
represented  him  to  be  an  agent,  and  his  name  in  the  body  of  the 
note  and  as  endorser,  for  both  of  which  P.  P.  Briant  was  substi- 
tuted.   That  Briant  endorsed  the  note  after  the  erasures  were 
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made.    That  he  does  not  recollect  that  he  ever  notified  Alcide 
Puselier  of  the  alterations. 

There  was  judgment  below  againt  Briant,  and  in  favor  of  the 
defendant  Fuselier.  * 

VoorhieSy  for  the  appellants. 

De  BhmCf  contra. 

BuLLARD,  J.  This  is  an  action  against  Alcide  Fuselier,  as 
drawer,  and  P.  P..  Briant  as  endorser  of  a  promissory  note ;  and 
the  bank  is  appellant  from  a  judgment  in  favor  of  the  drawer. 
His  defence  was  that  he  signed  the  note  as  agent  of  his  brother 
Jules  6.  Fuselier,  and  that  he  endorsed  it,  but  that,  out  of  his 
presence,  and  without  his  consent,  the  words  ^*for  Jules  Fuselier !* 
following  his  own  name,  were  erased,  and  his  name  stricken  out 
as  endorser. 

The  evidence  fully  sustains  this  defence.  The  cashier  was 
directed  by  the  board  of  directors  to  make  the  alteration,  they 
not  being  satisfied  that  the  appellee  was  authorized  by  his  brother 
to  make  the  note.  That  was  a  good  reason  for  not  discounting 
it,  but  by  no  means  authorized  the  directors  to  mutilate  the  note, 
and  to  bind  the  appellee  as  drawer,  without  his  knowledge  or 
consent. 

Judgment  affirmed. 


pLAoms  Labauvb  and  others.  Heirs  of  Francois  Labauve,  de- 
ceased, t?,  Leufroy  Boudreau. 

A  vendor,  without  a  counter>letter,  cannot  set  up  his  own  ^aud  and  simulation  as  a 
ground  to  annul  an  act  of  sale  made  by  Him.  Nor  can  his  hein,  who  have  no 
greater  rights  than  he  had.  They  cannot  allege  the  tuipitnde  of  their  ancestor  ftr 
the  purpose  of  enriching  themselves. 

A  judgment  in  a  revocatory  action  annuls  the  act  attacked  so  far  only  as  it  afifocts 
those  who  sue  to  annul  it  Those  who  were  neither  parties  nor  privies  to  the  pro- 
ceedings, cannot  avail  themselves  of  them. 

Appeal  from  the  District  Court  of  Lafayette,  King^  J. 
/.  E.  Morse^  for  the  appellants. 
Voorhies^  for  the  defendant. 
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Gakland,  J.  This  suit  is  brought  to  recover  a  slave  named 
Michel,  whom  the  plaintiffs  allege  that  their  deceased  father,  by 
a  fraudulent  and  simulated  conveyance,  transferred  to  one  Her- 
bert Eastin  about  twelve  years  ago,  which  slave  was  purchased 
in  1834,  at  the  sale  of  his  succession,  by  the  defendant  They 
show,  that  in  a  suit  of  Marie  Angel  Faustin,  their  mother,  (but 
as  whose  heirs  they  do  not  sue,)  and  of  another  creditor  of  their 
father,  the  sale  from  him  to  Eastin  was  declared  simulated,  and, 
as  to  those  parties,  revoked,  as  being  in  fraud  of  creditors.  Of 
this  revocation  the  plaintiffs,  who  sue  as  the  heirs  of  Francis 
Labauve,  wish  to  avail  themselves.  The  defendant  alleges  va- 
rious grounds  of  defence,  which  it  is  not  necessary  to  state,  as 
we  are  of  opinion  that  the  plaintiffs  are  not  entitled,  on  the  alle- 
gations in  their  petition,  to  a  judgment  When  Francois  La- 
bauve made  the  alleged  fraudulent  sale  to  Eastin,  it  does  not 
appear  that  he  took  any  counter  letter.  Without  one,  it  is  cer- 
tain he  could  not  set  up  his  own  fraud  and  simulation  to  annul 
the  act  His  heirs  have  no  greater  rights  than  he  had,  and  can- 
not allege  the  turpitude  of  their  ancestor  for  the  purpose  of  en- 
riching themselves.  17  La.  118.  3  Mart.  N.  S.  48.  Of  the 
judgment  in  favor  of  Marie  Angel  Faustin  and  the  other  credi- 
tor, who  sued  to  revoke  the  sale  to  Eastin,  these  plaintiffs  have 
no  right  to  avedl  themselves.  They  were  not  parties  nor  privies 
to  those  proceedings ;  and  we  suppose  it  is  well  understood,  that 
judgments  in  revocatory  actions  only  set  aside  the  acts  attacked, 
so  far  as  effects  the  interests  or  rights  of  those  who  sue  to  an- 
nul them. 

Judginent  ctffifTned, 


—   I 
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In  the  absence  of  any  allegation  of  fraud  or  error,  parol  evidence  is  inadmissible  to 
prove  the  assent  of  a  party  to  an  alteration,  as  to  the  quantity  of  land  in  an  act  of 
sale  of  real  estate,  made  by  the  notary  before  recording  it  The  efiect  of  such  evi- 
dence would  be,  to  prove  something  said  between  the  parties  after  the  completion  of 
the  act,  tending  to  change  it  materially,  and  to  restrict  the  title  of  the  purchaser. 
C.  C.  2256. 

Where  a  question  arises  as  to  the  quantity  of  land  intended  to  be  sold,  and  reference  is 
made  in  the  act  of  sale  to  the  conveyance  under  which  the  vendor  held,  both  acts 
will  be  consulted  and  construed  together,  to  ascertain  the  true  description  of  tho 
thing  sold. 

Where  the  property  sold  is  described  in  the  act  of  sale  as  the  fraction  of  a  town  lot, 
bounded  on  two  sides  by  certain  streets,  and  enclosed  on  another  by  a  fence  di- 
viding it  from  another  lot  held  separately  by  the  vendor  at  the  time  of  sale,  the  calls 
for  a  boundary  will  control  the  enumeration  of  quantity. 

Appeal  from  a  judgment  of  the  District  Court  of  St.  Landry, 
King,  J.f  perpetuating  an  iiyunction  obtained  by  the  plaintiff,  and 
quieting  him  in  the  possession  of  the  land  claimed  in  his  petition. 

T.  H.  and  W.  B.  Lewis^  for  the  plaintiff. 

Swayzey  for  the  appellant. 

Bullard,  J.  This  case  was  commenced  by  injunction,  re- 
straining the  defendant  from  persisting  in  the  construction  of  a 
fence  upon  land  alleged  to  belong  to  the  plaintiff.  The  defendant 
answers,  that  the  land  on  which  he  had  begun  to  build  the  fence, 
forms  part  of  a  lot  purchased  by  him  from  the  plaintiff  himself. 
In  support  of  this  defence  he  gave  in  evidence  a  copy  of  an  act 
of  sale  from  the  plaintiff,  purporting  to  convey  to  him  a  fraction 
of  a  lot  in  the  town  of  Opelousas,  having  seventy-five  feet 
{saixante  quinze  pieds)  front  on  North  street,  by  one  hundred  and 
nine  feet  depth  on  Court  street,  bounded  on  the  north  by  L  M. 
Debaillon,  on  the  south  by  said  North  street,  on  the  east  by  the 
present  vendor,  and  on  the  west  by  said  Court  street.  The  lot 
is  further  described  as  forming  part  of  lot  No.  9,  on  the  plan  of 
division  of  lots  belonging  to  the  succession  of  Badger,  being  the 
property  of  the  vendor  by  purchase  from  Kreps  Gradenigo,  by 
act  before  the  same  notary,  dated  the  4th  December,  1837.  On 
the  other  hand,  the  plaintiff  produced  a  copy  of  the  same  act. 
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certified  by  the  successor  of  the  parish  judge  before  whom  the 
act  had  been  passed,  in  which  the  lot  is  described  as  having 
only  seventy  feet  front  {soixanle  dixpieds.) 

This  discrepancy  is  accounted  for.  It  appears  that  the  act 
was  originally  written  scixante  quinzey  but  was  altered  by  the 
notary,  before  it  was  recorded,  to  soixante  dix,  and  one  of  the 
questions  presented  is,  whether  the  consent  of  the  defendant  to 
this  alteration  may  be  shown  by  parol,  in  the  present  case,  and 
we  are  of  opinion  that  parol  evidence  is  inadmissible.  The 
question  is  purely  one  of  title,  and  in  the  absence  of  any  alle- 
gation of  fraud,  or  error,  such  evidence  ought  not  to  be  admit- 
ted. The  effect  of  it  would  be  to  prove  something  which  was 
said  between  the  parties  after  the  completion  of  the  act,  tend- 
ing materially  to  change  it,  and  to  restrict  the  title  of  the  pur- 
chaser to  seventy  feet  instead  of  seventy  five,  which  he  pur- 
chased according  to  the  written  title.     Civil  Code,  art.  2256* 

But  it  is  contended  that  even  the  written  titles  leave  no  doubt 
that  the  intention  of  the  vendor  was  to  sell,  and  that  of  the 
purchaser  to  acquire  only  seventy  feet  front,  which  is  the  real 
distance  between  the  lot  of  the  vendor,  by  which  the  fraction  of 
the  lot  sold  calls  to  be  bounded,  and  the  street.  It  is  clearly 
shown  that,  at  the  time  of  the  sale,  and  for  several  years  after- 
wards, there  existed  a  fence  upon  that  line,  and  that  the  defen- 
dant took  possession  undei:  his  purchase,  and  held  up  to  that 
fence,  until  the  time  when  he  removed  it,  and  was  attempting 
to  run  a  new  fence  between  the  lots,  at  a  distance  of  five  feet 
from  the  former  one.  It  is  further  shown  that,  in  the  deed  from 
Gradenigo  to  the  present  plaintiff,  to  which  reference  is  made 
in  the  sale  to  the  defendant,  the  same  lot  is  described  as  having 
a  front  of  seventy  feet  only.  We  think  both  acts  should  be 
consulted,  and  taken  together,  to  ascertain  the  true  description 
of  the  thing  sold.  See  the  case  of  The  City  Bank  v.  Denham^ 
The  object  sold  was  a  fraction  of  a  town  lot,  bounded,  on  two 
sides,  by  streets,  and  enclosed  on  another  by  a  fence  dividing  it 
from  a  lot  held  separately  by  the  vendor  at  the  time  of  the  sale« 
Now  if  the  act  of  sale,  instead  of  seventy-five  feet,  had  stated 
it  to  contain  only  sixty-five,  the  purchaser  might  well  have  in- 
sisted that  the  call  for  a  boundary  would  control  the  enumera* 


82  OPELOUSAS, 


Dwight,  Syndic  ▼.  Smith,  Tator. 


tion  oi  quantity,  and  that  he  had  purchased  the  whole  lot  up  to 
the  known  division  fence  between  the  two  lots.  The  case  is 
analagous  to  that  of  JohmsUm  vs.  Quarles^  3  La*  91,  and  the  same 
principle  has  been  recognised  in  numerous  cases  by  this  court, 
and  particularly  in  the  case  of  Wdls  vs.  ChrafUm^  4  La.  530. 
See  also  19  La.  422. 

The  defendant  himself  put  this  construction  upon  his  deed,  by 
taking  possession,  and  holding^  the  lot  for  several  years  in  con- 
formity to  the  well  known  and  established  boundary. 

Judgment  affirmed. 


WiLUAM  C.  DwioHT,  Syndic  of  the  creditors  of  Baynard  C.  Robert^ 
an  Insolvent,  v.  Alfred  Smith,  Tutor  of  Johanna  Robert  and 

others,  minors. 

In  an  action  against  a  tutor  for  the  board,  toition,  ftA,  of  his  wards,  the  latter,  though 
represented  by  their  tutor,  are  substantially  parties  ta  the  suit,  and  cannot  be  called 
by  the  plaintiff  as  witnesses. 

Parties  to  an  action  cannot  be  examined  as  witnesses,  in  the  ordinary  fonn. 

A  debt  due  to  an  insolvent  who  has  made  a  surrender  of  his  property,  whether  placed 
on  his  schedule  or  not,  passes  by  the  surrender  to  his  creditors,  with  all  his  other  pro- 
perty ;  and  the  syndic  may  sue  to  recover  it 

Appeai*  from  the  Court  of  Probates  of  St.  Mary,  Dumartrait,  J. 

Dwight,  appellant,  pro  se^  urged :  That  all  the  rights  and 
property  of  insolvent  pass  to  his  creditors  by  the  surrender, 
whether  on  the  schedule  or  not.  2  Rob.  137.  11  La.  531.  12 
La.  109.  That  the  minors  represented  by  the  tutor  are  good 
witnesses  for  plaintiff,  because  called  to  testify  against  their  in- 
terest 3  Rob.  227.  2  Rob.  338.  3  Mart.  73w  4  Mart.  47L 
6  Mart.  256. 

S^lane,  for  the  defendant. 

BuLLAKD,  J.  This  is  an  action  against  the  tutor  of  certain 
minors,  to  recover  an  amount  alleged  to  be  due  to  the  plaintiff's 
insolvent,  for  board,  lodging,  tuition  and  money  paid  for  them 
according  to  the  account  annexed  to  the  petition.  The  defen- 
dant first  answered  by  a  general  denial,  and  then  answered  that 
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Roberts,  the  insolvent,  had  no  such  claim  as  the  one  sued  on, 
never  placed  it  on  his  schedule  when  he  made  his  surrender,  and 
that  consequently  the  plaintiff  has  no  right  to  sue  for  it,  nor  for 
any  debts  not  placed  on  said  schedule.  The  plaintiff  is  appel* 
lant  from  a  judgment  of  diennissal. 

The  plaintiff  relies  for  a  reversal  of  the  judgment,  upon  a 
bill  of  exceptions,  from  which  it  appears :  firsts  that  on  the  trial 
the  judge  refused  to  order  an  attachment  to  issue  to  bring  into 
court  as  witnesses  for  the  plaintiff,  the  minors,  whose  tutor 
was  the  defendant  in  the  case,  upon  showing  a  return  upon  a 
subpoena  served  on  them ;  and  secondly ^  that  he  rejected  several 
witnesses  brought  forward  by  the  plaintiff  to  prove  the  account 
sued  upon,  on  the  ground  that  evidence  of  the  account  was  in- 
admissible, because  it  was  not  placed  on  the  schedule  of  the 
property  surrendered  by  the  insolvent,  and  that  it  was  going 
beyond  an  item  placed  on  the  said  schedule  on  account  of 
schooling. 

In  our  opinion  the  judge  did  not  err  in  refusing  the  attach- 
ment.  The  minors,  though  represented  by  their  tutor,  were 
substantially  parties  to  the  suit ;  and  although  in  general  a  wit- 
ness may  be  called  to  testify  against  his  interest,  yet  we  think 
that  parties  cannot  be  examined  as  witnesses  in  the  ordinary 
fomL 

But  the  court,  in  our  opinion,  erred,  in  refusing  to  admit  evi- 
dence in  support  of  the  account  sued  on.  Whether  the  claim 
was,  or  was  not  on  the  schedule,  is  of  little  importance.  If  it 
was  in  point  of  fact  a  debt  due  to  the  insolvent,  it  passed  by  the 
surrender,  to  his  creditors,  together  with  all  his  other  property 
or  effects,  whether  mentioned  or  not,  in  the  schedule.  1 1  La. 
531.     12  La.  109.     2  Rob.  133. 

Nor  does  the  second  objection  appear  to  us  to  have  any  force. 
The  item  on  the  schedule  relating  to  schooling,  does  not,  in  terms, 
apply  to  the  defendant's  pupils,  but  is  general,  as  an  amount  of 
#300  due  ^  on  account  book  of  my  school/*  The  two  chaises 
are  not  inconsistent  with  each  other. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  Court  of  Probates  be  reversed,  and  that  the  case  be  remand- 
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Jenkina  and  others,  Adminiatratozs  y.  Thenet  and  another. 

ed,  with  directions  to  the  judge  not  to  reject  any  legal  evidence 
in  support  of  the  account  sued  on ;  and  that  defendant  pay  the 
costs  of  this  appeal 


John  J.  jENxma  and  another,  administrators  with  the  will  annexed 
of  Alexander  Leo  Fenwick,  deceased,  v.  Alexahdse  Themct 

and  another. 

Where  daveebronght  into  thia  state  from  another  in  which  they  are  regaided  aachat' 
tela,  have  remained  for  many  years  in  the  posseasion  of  a  citizen  of  this  state,  he 
will  be  preaomed  to  be  the  owner  of  them ;  and  a  bona  fide  purchaser  fix»m  him,  with- 
out notice  of  any  title  in  another,  will  be  protected.  Otherwise,  where  the  purchas- 
er had  notice  of  the  claims  of  a  non  resident  owner. 

Appeal  from^the  District  Court  of  St.  Martin,  Kitig^  J. 

Magilly  for  the  plaintiffs. 

VoorhieSf  for  the  appellants. 

BuLLABD,  J.  The  plaintiffs  sue  as  administrators  of  the  es- 
tate of  Alexander  Leo  Fenwick,  late  of  the  state  of  Maryland, 
deriving  their  authority  to  act  as  such  in  this  State,  from  the 
Court  of  Probates  for  the  parish  of  St.  Martin*  They  allege 
that  Joseph  Fenwick,  of  thi3  State,  was  first  appointed  adminis- 
trator of  the  said  estate  with  the  will  annexed,  by  the  Orphan^s 
Court  of  St.  Mary's  county,  Maryland ;  and  that  he  Jbrought  to 
this  State  a  number  of  slaves  belonging  to  the  estate,  and  fraudu- 
lently sold  them,  and  converted  the  proceeds  to  his  own  use. 
That  the  defendants,  Thenet  and  Baron,  purchased  two  of  the 
said  slaves,  to  wit,  Mary  and  her  child,  Clinton.  That  the  ap- 
pointment of  the  said  Joseph  Fenwick  has  been  revoked  and  an- 
nulled, and  t^e  petitioners  duly  qualified  to  act  as  administra^ 
tors,  both  in  Maryland  and  Louisiana. 

The  facts  are  clearly  proved.  The  slaves  were. brought  into 
this  State,  in  1835,  by  Joseph  Fenwick,  he  having  been  previously 
qualified  as  administrator  of  the.  estate  of  his  deceased  brother, 
Alexder  Leo  Fenwick,  in  Maryland,  and  having  caused  an  inven- 
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Jenkins  and  another)  Administratois  v.  Thenet  and  another. 

toiy  to  be  made,  in  which  the  slaves  are  put  down  as  the  property 
of  the  estate ;  and  they  were  identified  on  the  trial  of  the  case. 
It  is  further  shown,  that  the  defendants  were  notified  before  they 
made  the  purchase,  that  the  slaves  were  not  the  property  of  Jo- 
seph Fenwick,  but  belonged  to  the  estate  of  Alexander  Leo 
Fenwick. 

Slaves,  it  is  shown,  are  personal  property  in  Maryland,  but 
that  an  administrator  cannot  purchase,  or  become  the  owner  of 
property  belonging  to  the  estate  which  he  administers.  6  Har- 
ris A  Johnson's  R.  07. 

Nor  can  he  retain  the  property  at  the  appraisement,  on  paying 
debts  out  of  his  own  funds  to  the  amount  of  the  appraisement. 
2  Harris  &  Johnson's  R.  483 

Slaves  being  thus  regarded  as  chattels  in  Maryland,  and 
having  been  brought  into  this  State,  and  possessed  for  many 
years  by  one  of  our  own  citizens,  he  must  be  presumed  to  be 
the  true  owner,  and  consequently  a  bona  fide  purchaser  from  him, 
without  notice  of  the  title  of  the  estate  of  Alexander  Leo  Fen- 
wick, ought  to  be  protected.  This  is  more  especially  the  case 
in  relation  to  Joseph  Fenwick,  who  was  recognised  as  a  citizen 
of  Louisiana,  when  he  was  appointed  administrator  in  Maryland, 
and  was  so  described  in  the  bond  signed  by  the  present  plain- 
tiffs as  his  sureties. 

The  principal  question,  therefore,  is,  whether  the  defendants 
when  they  purchased  were  notified  of  the  title  of  the  estate. 

The  evidence  in  relation  to  these  defendants  leaves  no  doubt 
on  our  minds  as  to  the  notice  to  them.  A  witness  who  knows  the 
slaves  as  well  as  all  the  parties,  swears  that  having  heard  that  • 
Thenet  was  about  to  purchase  some  of  these  slaves,  he  enquired 
of  him  if  it  was  true,  and  learning  that  it  was,  he  told  Thenet  to 
beware ;  that  those  slaves  did  not  belong  to  Joseph  Fenwick, 
but  to  the  minor  children  of  his  brother  Alexander  Leo  Fen- 
wick. Thenet  replied,  that  Fenwick  had  assured  him  that  there 
would  be  no  danger  in  making  the  purchase,  as  he  had  given  se- 
curity in  Maryland. 

Thus  it  appears  that  the  defendants  purchased  at  their  risk, 
with*  full  notice  of  all  the  circumstances ;  and  the  court  did  not 
err  in  giving  judgment  for  the  plaintiffs: 

Judgment  offinned* 
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Jenkiiu  and  another,  Adminiatraton,  r,  Dutel.    Breanx  y.  CanDouche. 

John  J.  Jenkins  and  another.  Administrators  with  the  will  an- 
nexed of  Alexander  Leo  Fenwick,  deceased,  v.  Chables 

Dutel. 

Appeal  from  the  District  Court  of  St.  Martin,  King^  J. 

MagiUf  for  the  plaintiffs. 

VoorhieSf  for  the  appellant. 

BuLLARD,  J.  This  suit  was  brought  to  recover  other  slaves  as 
the  property  of  the  estate  of  Alexander  Leo  Fenwick,  deceased, 
under  the  same  circumstances  as  those  detailed  in  the  case  of 
the  same  plaintiffs  against  Thenet  and  Baron,  just  decided.  The 
evidence  of  notice  is  equally  strong  and  conclusive.  The  de* 
fendant,  Dutel,  enquired  of  the  witness,  before  he  purchased,  if 
he  knew  any  thing  aboi^t  the  property,  and  was  then  told  that 
Joseph  Fenwick  had  brought  the  slaves  from  Maryland,  as 
administrator  of  his  brother's  estate,  and  that  they  did  not  be- 
long to  him. 

Judgment  affirmed. 


Louisa  Breaux  v.  Ehilien  Caemouobe. 

A  married  woman,  mider  twenty-one  yeaia  of  age,  cannot  make  a  vaiid  remmeiatMm 

of  her  {Hriyileges  and  mortgages  on  the  property  of  her  husband,  in  favor  of  his 

creditori.    Act  of  15  March,  1835. 
Emancipated  minovB  cannot,  except  under  certain  restrictions,  and  to  a  limited  extent, 

dispose  of  their  property,  or  renounce  their  rights.    C.  C.  376, 377. 
It  is  not  necesBsry  to  record  the  mortgage  or  lien  given  by  law  to  secure  the  par^her* 

nal  property  of  the  wife,  in  order  to  give  it  effect  against  third  persons. 

Appeal  from  the  District  Court  of  Lafayette,  Boyce^  J. 
Voorhies  and  /.  E.  Morse^  for  the  plaintiff. 
Croiw^  Porter^  T.  H.  and  W.  B.  LewU^  for  the  appellant 
Gaeland,  J.    The  plaintiff  alleges,  that  she  has  obtained  a 
judgment  against  her  husband  for  the  sum  of  $8,852  24,  and 
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for  certain  property  in  kind ;  also  a  ^paration  in  the  adminis- 
tration of  her  rights.  That  a  large  portion  of  her  aforesaid 
judgment  remains  unpaid,  and  that  a  legal  mortgage  is  decreed  to 
exist  in  her  faver,  on  all  the  immoveable  property  which  be- 
longed to  her  husband,  from  the  7th  day  of  June,  1841.  That  in 
the  suit  in  which  said  judgment  was  rendered,  the  defendant,  Car- 
mouche,  was  an  intervener,  as  an  opposing  creditor.  These 
facts  are  established  by  evidence  in  the  record.  It  is  further 
proved  that,  on  the  21st  September,  1841,  Carmouche  obtained 
from  F.  T.  Breaux,  the  plaintiff's  husband,  a  mortgage  on  a 
slave  named  Peggy  and  her  child  named  Cora,  for  the  purpose 
of  securing  a  debt  due  by  said  Breaux  for  $512  91,  with  interest. 
In  this  act  the  plaintiff  appears,  and  make  a  renunciation  of  all 
her  rights  of  mortgage  and  privilege  to  secure  the  restoration  of 
her  property,  of  every  kind.  The  renunciation  is  in  the  most 
full  and  ample  form.  The  defendant,  Carmouche,  brought  a  suit 
against  Breaux  on  the  act  of  mortgage,  and  obtained  a  judg- 
ment, had  the  woman  and  child  sold,  and  purchased  them  himself. 
In  the  judgment  against  Breaux,  the  judge  declares  the  renunci- 
ation of  the  plaintiff  legal  and  valid,  although  no  such  alli^ga- 
tion  was  made,  nor  such  question  put  at  issue ;  nor  was  she  a 
party  to  the  suit.  She  now  sues  to  annul  and  set  aside  this 
renunciation,  on  the  ground  that  she  was  a  minor  when  she 
made  it,  and  for  the  purpose  of  enforcing  her  legal  mortgage  on 
the  woman  Peggy  and  her  child  Cora.  There  is  no  dispute 
about  the  facts,  which  all  appear  by  authentic  documents ;  and 
the  fact  of  the  plaintiff  being  under  twenty-one  years  of  age 
when  she  made  the  renunciation,  is  admitted. 

There  was  a  judgment  in  favor  of  the  plaintiff,  and  the  defen- 
dant, Cannouche,  has  appealed. 

In  the  argument  our  attention  has  been  drawn  to  a  number 
of  questions,  but  we  only  think  it  necessary  to  decide  upon  two, 
which  are :  whether  the  plaintiff  is  bound  by  her  renunciation 
in  the  act  of  the  mortgage,  made  whilst  she  was  a  minor ;  and 
whether  it  is  necessary  to  record  the  mortgage  or  lien  of  the 
wife  given  by  law  to  secure  her  paraphernal  property,  to  give 
it  effect  against  third  persons. 

The  act  of  1885,  sect  2,  (B.  &  C.'s  Dig.  p.  553)  says,  that 
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married  women,  who  have  attained  fthe  age  of  twenty-one 
years,  nuty  make  a  renunciation  of  their  liens  and  mortgages  in 
favor  of  Uie  creditors  of  their  husbands,  when  certain  formali- 
ties are  pursued.  This  limitation  in  the  act  would  of  itself 
seem  to  argue,  thdX  when  the  wife  was  under  twenty-one  years 
of  age  she  could  not  make  a  renunciation.  But  suppose  it  does 
not  mean  that ;  and  suppose  further,  that  a  manied  woman  of 
full  age,  could,  before  the  act  of  1885,  renounce  her  rights  in 
favor  of  the  creditors  of  her  husband,  still  it  does  not  prove  that 
a  woman,  emancipated  by  marriage  only,  could  do  so.  It  is  very 
certain  that  emancipated  minors  cannot,  except  imder  certain 
restrictions,  and  to  a  certain  extent,  dispose  of  their  pr<^rty ; 
nor  can  they,  except  under  the  same  restrictions  and  limitations, 
renounce  their  rights,  which  is  equivalent  to  an  alienation. 
Civil  Cod«,  arts.  376,  377. 

The  question  of  the  eflfect  of  the  legal  or  tacit  mortgage  of 
the  wife  to  secure  her  paraphernal  property,  without  its  being 
recorded,  was  argued,  examined  and  decided  in  the  case  of  Pttin 
v.  Perrety  10  La.  302.  The  same  question  has  since  been  pre- 
sented in  a  ease  in  the  Eastern  District. 

We  have  not  been  convinced  by  the  argument  that  the  court 
was  in  error  in  those  opinions. 

JudgtneHt  (tfirtnedm 


JOHH  MiTCHELTREB  V,   DaVU)  BfiLL. 

Affbal  from  the  District  Court  of  St.  Mary,  King^  J. 

Maskell  and  Magillj  for  the  plaintiff. 

Sphma  and  Stewart^  for  the  appellant. 

BuLLARD,  J.  This  case  turns  upon  mere  questions  of  fact.  It 
relates  to  a  few  logs  of  timber  which  broke  loose  from  a  land- 
ing on  the  T^che,  and  were  picked  up  and  hauled  out  of  the 
bayou  by  the  defendant.  It  was  satis&ctorily  shown  that  diey 
belonged  to  the  plaintiff,  and  that  tiie  defendant  refiised  to  re- 
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Store  them,  unless  the  plaintiff  would  pay  him  two  hundred  dol- 
lars salvage  for  the  fifty-three  logs,  which  was  clefurly  shown  to 
be  an  exorbitant  demand*  The  judgment  condemned  the  de- 
fendant to  pay  $3509  the  value  of  the  logs ;  to  be  discharged, 
however,  by  delivering  the  timber  at  the  plaintiff's  plantation, 
on  the  payment  to  him  by  the  plaintiff  of  fifty  cents  for  each 
stock  or  log  so  delivered.  The  evidence  in  the  record  sustains 
the  judgment  as  to  the  value  of  the  timber,  and  the  amount  to 
which  the  defendant  was  entitled  for  saving  it  The  appellee 
has  not  oomplained  of  its  fona  or  ccmditions* 

JudgmtiU  afftrned. 


Gabriel  Beasust  and  another  v.  William  P.  Allen. 

Whare  the  bond  executed  by  an  appetlBnt  is  for  a  smaller  amount  than  was  required 
by  the  judge,  the  ^ppeal  will  be  diwniwied. 

Afpbal  firom  the  District  Conrt  of  St  Mary,  King^  J. 

W.  C.  Dwightj  for  the  plaintiffs,  moved  to  dismiss  this  appeal, 
on  account  of  the  insufficiency  of  the  bond. 

Sflane  and  Stewart^  for  the  appellant 

BcLLARD,  J.  The  appellees  move  to  dismiss  this  appeal  on  the 
ground  that  the  bond  is  not  such  as  is  required  by  the  judge. 
The  bond  required  was  to  exceed  the  amount  of  the  judgment 
by  fifty  per  cent  The  one  given  is  cleaiiy  insufficient,  being 
for  much  less. 

Appml  dimnusei. 
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Antoinb  AuaoBTE  Nezat  v.  Jaheb  Taylor  Whitb. 

Appeal  from  the  District  Court  of  St  Martin,  King  J. 

VoorhieSf  for  the  appellant. 

CraWf  Porter^  T.  H.  and  W.  B.  Lewu^  for  the  defendant. 

MoRPHTy  J.  The  plaintiff  and  appellant  complains  of  the 
dissolution  of  an  iigmictiony  he  had  sued  out  to  arrest  the  exe- 
cution of  a  judgment  rendered  against  him  in  favor  of  one 
James  Taylor  White.  He  alleges  that  he  satisfied  said  judg- 
ment by  transferring  to  Robert  Cade,  the  agent  of  said  White, 
two  promissory  notes  of  Onezime  A.  Guidry,  on  the  28th  of 
May,  1843 ;  that,  without  his  consent.  Cade  discharged  the  said 
two  notes  amounting  to  9449  05,  and  took  in  Ueu  thereof  Gui- 
dry's  note  to  his  order,  for  the  same  amount,  payable  six  months 
after  date ;  that  he  has  thus  paid  this  judgment ;  and  that  White 
is  liable  to  pay  him  $89  65,  the  difference  between  the  amount 
of  the  judgment,  and  that  of  the  note  so  given  in  payment. 

A  close  examination  of  the  evidence  has  satisfied  us  that  the 
note  of  Guidry  for  #449  05,  which  was  placed  by  Charles  Close, 
the  plaintiff's  agent,  in  the  hands  of  Crow,  the  attorney  of 
Robert  Cade,  was  not  taken  by  the  latter  in  payment  or  satis- 
faction of  the  judgment  of  White,  but  that  die  understanding 
was  that  the  amount  of  this  note,  when  collected,  was  to  be  ap- 
plied to  the  payment  of  plaintiffs  debt  to  White,  and  that  the 
surplus,  whatever  it  might  be,  was  to  be  returned  to  the  plaintiff. 
There  is  some  contradiction  between  the  testimony  of  Close 
and  Crow,  in  relation  to  the  object  of  the  settlement  which 
took  place ;  but  the  written  receipt  delivered  at  the  time  by. 
Crow  accords  better  with  his  recollection  of  the  facts,  than  with 
the  account  given  of  them  by  Close.  It  is,  moreover,  shown 
that,  since  this  note  became  due  the  plaintiff  called  upon  Crow 
to  know  if  he  had  been  able  to  collect  it,  asked  where  Cade 
lived,  and  stated  that  he  wished  to  make  some  arrangement 
with  him.  It  would  seem  that  the  plaintiff  did  not  then  con- 
sider his  debt  as  paid  by  the  transfer  of  the  notes  of  Guidry. 
He  holds  the  affirmative  of  the  question  whether  the  judgment 
enjoined  has  been  satisfied,  and  has,  in  our  opinion,  failed  to  es- 
tablish it.  Judgment  affirmed. 
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ALtxAKVtLE  Basxab  and  others.  Heirs  of  Alexandre  Barras,  de- 
ceased, V.  Frak^oib  Chretien. 

Appeal  from  the  District  Court  of  St.  Martin,  King,  J« 

Voarhies^  for  the  plaintiffs. 

/.  E,  Morscj  for  the  appellant. 

MoBPHT,  J.  The  petitioners,  heirs-at-law  of  the  late  Alexan- 
dre Barras,  claim  of  defendant  a  sum  of  $1097  60,  with  inte- 
rest thereon  at  the  rate  of  ten  per  cent  per  annum,  from  the  21st 
of  October,  1830,  subject  to  a  credit  of  $300,  paid  to  their  attor^ 
ney  on  the  10th  of  December,  1889.  This  sum  is  alleged  to  be 
a  balance  due  on  a  debt  of  $2,197  94,  acknowledged  to  be  due 
to  their  fie^her  by  the  defendant  in  a  notarial  act,  executed  on 
the  23d  of  November,  1826,  for  the  purpose  of  securing  it  by 
mortgage,  which  act  was  duly  recorded,  and  a  re-inscription 
made  on  the  16th  of  September,  1836.  The  defendant  pleads 
payment,  the  want  of  a  regular  and  legal  re-inscription  of  the 
mortgage,  and  prescription  against  the  mortgage  and  the  debt. 
The  plaintiffs  had  a  judgment  below,  from  which  the  defendant 
has  appealed. 

The  evidence  shows  that  neither  the  mortgage,  nor  the  debt 
has  beei^  prescribed.  The  parish  judge  of  the  parish  of  St.  Mar- 
tin, certifies  that  the  inscription  was  renewed  on  the  16th  of 
September,  1836;  and  the  attorney  of  the  plaintiffs  certifies  that 
'the  defendant  paid  to  him,  in  1880,  $300,  on  aecount  of  the 
mortgage.  The  petitioners  have  further  produced  a  written  ac- 
knowledgment of  the  defendant,  bearing  date  the  /34th  of  Sep- 
tember, 1838,  in  which  he  promises  to  pay,  in  May  following, 
such  balance  as  he  may  be  found  to  owe  on  a  settlement  to  be 
made  between  him  and  the  heirs  of  Alexandre  Barras.  The 
plea  of  payment  is  attempted  to  be  supported  by  three  receipts, 
and  the  testimony  of  several  witnesses.  It  was  unnecessary  to 
produce  the  receipts,  as  the  sums  mentioned  in  them  are  admit- 
ted in  the  petition  to  have  been  paid.  As  relates  to  the  parol 
evidence  offered,  it  seeks  to  establish  that  in  several  conversa- 
tions which  took  place  a  number  of  years  ago,  the  deceased  ad- 
mitted that  the  balance  remaining  due  to  him  was  much  smaller 
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than  that  now  claimed.  Where  it  is  shown  that  the  defendant 
was  in  the  habit  of  taking  receipts  for  the  sums  he  paid,  and 
that  the  debt  was  one  bearing  interest  at  ten  per  cent  per  an- 
num, such  testimony  is  entirely  too  vague  and  unsatisfactory  to 

have  any  weight  with  us. 

Judgment  affirmed. 


William  Pumphrey  v,  Pelletier  Delahoussate,  Sheriff,  and  ai^ 

other. 

One  bound  as  surety  on  the  twelve  months*  bond  upon  which  a  fieri  facias  was  issu- 
ed, is  not  disqualified  from  becoming  surety  in  an  injunction  bond  to  arrest  its  exe- 
cution. 

A  eheriff  is  authorized  to  perform  the  duties  of  his  office,  until  his  successor  is  duly 
qualified,  though  the  term  for  whieh  he  was  appointed  has  expired.  So,  in  case  of 
reappointment,  he  m&y  continve  to  act  under  his  first  appointment,  until  duly  quali- 
fied under  a  second. 

Under  a  fieri  facias,  issued  on  a  twelve  months*  bond,  the  sheriff  may  seize  at  once, 
but  the  defendant  has  a  right  to  point  out  other  property,  not  specially  mortgaged 
in  the  bond,  within  three  days,  or  until  the  property  seized  has  been  advertised ; 
but  sot  afterwards. 

Notices  of  a  sherifiT's  sale  were  affixed  "  at  the  court  house  door,  and  at  two  other 
conspicuous  places  in  the  same  village,  in  a  parish  of  sixty  or  seventy  miles  in  length, 
in  which  it  was  shown  that  there  is  another  Tillage,  nearly  as  large,  about  eighteen 
miles  below,  and  a  post  office  about  the  same  distance  above : "  Held,  that  this  was 
not  a  compliance  of  the  act  of  6th  April,  1843,  chap.  135 ;  that  the  Legislature  did 
not  intend  to  confine  the  notice  to  a  single  village  in  an  extensive  parish,  but  to  give 
general  publicity  to  sheriff's  sales,  without  incurring  the  expense  of  publication  in, 
a  newspaper. 

Appeal  from  the  District  Court  of  St.  Mary,  King^  J. 

BuLLARD,  J.  The  plsdntiff,  Pumphrey,  having  given  a  twelve 
months^  bond,  with  Dancy  as  his  surety,  execution  issued  upon 
it  at  its  maturity,  which  was  levied  on  a  tract  of  land  and  some 
sugar  and  molasses,  by  Delahoussaye,  acting  as  the  sheriff  of  the 
parish  of  St.  Mary.  Pumphrey  obtained  an  ii\junction  to  stay 
proceedings,  and  gave  Dancy  a9  surety  on  the  injunction  bond. 

The  grounds  for  the  injunction^  as  set  forth  in  his  petition, 
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were :  Firsts  That  Delahonssaye  had  no  authority  to  act  as  she- 
riff; Second,  That  he  did  not  demand  property  to  be  advertised 
and  sold  to  satisfy  said  writ,  but  obeyed  the  instructions  of 
Richardson,  the  plaintiff  in  the  case,  refusing  to  take  any  other 
property,  although  he,  plaintiff,  had  a  large  amount  of  other  per- 
sonal property ;  Third,  That  the  sheriff  has  not  advertised  the 
property  seized  for  sale  according  to  the  true  intent  and  mean- 
ing of  the  act  of  the  6th  of  April,  1843,  which  requires  such 
publications  to  be  affixed  at  the  court  house  door  and  two  other 
public  places  in  the  parish,  whereas  this  sale  has  been  advertised 
only  in  the  town  of  Franklin. 

A  motion  was  made  to  dissolve  the  injunction,  on  the  ground 
that  there  is,  in  truth,  no  surety  on  the  injunction  bond,  the  same 
being  signed  as  surety  by  Dancy,  who  isj  surety  on  the  twelve 
months'  bond,  and  bound  in  solido  for  the  same  debt ;  and  is  not, 
therefore,  a  competent  surety  on  this  bond. 

We  are  of  opinion,  that  the  injunction  bond  gives  rise  to  a 
new  and  entirely  distinct  obligation  from  that  created  by  the 
twelve  months'  bond ;  and  if  the  surety  on  the  latter  have  the 
other  qualifications  to  become  a  judicial  surety,  he  is  not  dis- 
qualified by  having  signed  the  twelve  months'  bond  upon  which 
the  Jieri  facias  issued.  The  reasoning  in  the  case  of  Greinci^ 
V.  Prendergdsty  2  Rob.  236,  applies  with  equal  force  to  the 
•present. 

Upon  the  merits^  First,  It  is  shown  that  the  sheriff  was  act- 
ing under  a  commission,  which  had  expired  by  its  own  limita- 
tion ;  that  he  had  been  reappointed,  but  that  his  commission  had 
not  been  forwarded  until  after  a  long  delay,  and  that  he  had  not 
qualified  under  the  new  appointment.  The  law  authorizes  the 
incumbent  to  act  until  his  successor  shall  be  duly  qualified.  B. 
&  G's  Dig.,  781.  The  second  ground  appears  to  us  unsupported 
by  the  evidence.  It  is  the  duty  of  the  sheriff  to  seize  at  once, 
but  the  defendant  has  the  right  to  point  out  other  property,  not 
specially  mortgaged  in  the  bond,  within  three  days,  or  until  the 
property  seized  has  been  advertised  for  sale.  The  sheriff's  re- 
turn shows  that  the  seizure  was  made  on  the  6th  of  December. 
It  is  clearly  shown  that  the  advertisements  were  posted  up 
on  the  11th  of  the  same  month.    On  the  23d,  the  defendant  of- 
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fered  other  {property  in  lieu  of  the  sugar.  The  evidence  in  the 
record  that  no  advertisements  were  up  on  that  day,  is  not  incon- 
sistent with  the  statement  that  they  had  been  put  up  on  the  1 1th. 
The  offer  came  too  late. 

But  on  the  third  ground  we  agree  with  the  plaintiff's  counsel, 
that  the  posting  up  of  the  notices  in  two  conspicuous  places  in 
the  village  of  Franklin,  besides  the  court  house  door,  is  not  a 
compliance  with  the  statute  of  1848.  It  is  shown  that  the  parish 
is  firom  sixty  to  seventy  miles  in  length ;  that  there  is  another 
village,  nearly  as  large  as  Franklin,  about  eighteen  miles  below, 
and  a  post  office  about  the  same  distance  above.  When  the  prac- 
tice of  advertising  in  country  newspapers,  which  are  supposed 
to  circulate  through  the  parish  where  they  are  published,  was 
changed  for  the  one  now  required  by  law,  viz :  a  posting  on  the 
court  house  door,  and  two  other  public  places  in  the  parish,  it 
was  not,  in  our  opinion,  the  intention  of  the  Legislature  to  con- 
fine the  notice  to  a  single  village  in  an  extensive  parish.  Per- 
sons living  remote  from  the  court  house,  who  receive  their  iet- 
ters  and  papers  at  different  post  offices,  and  transact  their  busi- 
ness in  other  villages,  might  never  be  informed  of  seizures  made 
by  the  sheriff.  And  this  case  is  a  proof  how  easily  public  no- 
tices may  be  pulled  down,  if  confined  to  a  small  space  within 
the  limits  of  a  town  or  village.  The  intention  of  the  Legisla- 
ture was  to  give  extensive  publicity  to  sheriff's  sales,  without 
going  to  the  expense  of  publication  in  a  newspaper. 

We,  therefore,  conclude,  that  tihe  court  erred  in  dissolving  the 
ii\junction. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed,  that  the  ii\junctiion  be  reinstated 
and  made  perpetual,  and  that  the  appellee  pay  the  costs  of  this 
appeal  and  of  the  court  below. 

Dwight  and  Gibbon^  for  the  appellant. 

MagiU  and  MaskeU^  for  the  defendants. 
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Francis  Dakgt  v.  Pslletise  Delahoueniaye,  Sheriff,  apd  another. 

A  rorety  in  a  twehro  months  bond,  bound  in  tolido  with  the  defendant,  cannot  require 
the  plaintiff  to  discnn  the  property  of  the  principal  debtor  before  proceeding  against 
him. 

Appeal  the  from  District  Court  of  St.  Mary,  Kingf  J. 

W.  C  Dwighty  for  the  appellant. 

MagUl  and  MasheU^  for  the  defendants. 

BuLLABDy  J.  This  case  is  the  counterpart  of  that  of  Ptim- 
phrey  v.  Delahoussaye  and  another j  just  decided.  Dancy,  the 
plaintiff,  was  surety  on  the  twelve  months'  bond  for  Pumphrey, 
and  Pumphrey  became  the  surety  of  Dancy  on  the  injunction 
bond.  The  grounds  for  injunction  differ  only  in  this  respect, 
that  Dancy  insisted  on  the  right  to  point  out  other  and  sufficient 
property  of  the  principal  in  the  bond  for  previous  discussion. 
This  he  had  no  right  to  require.  But  the  notices  were  posted  up 
as  they  were  in  the  other  case,  and  the  same  judgment  must 
follow. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  that  the  injunction  be 
reinstated  and  made  perpetual,  and  that  the  appellee  pay  the 
costs  in  both  courts. 


John  C.  Marsh  v.  Jonas  Marsh  and  others. 

Duxing  the  evrtence  of  the  partnership,  the  partners  may  be  sued  in  the  parish  in  which 
they  carry  on  their  boaineflB,  althovgh  one  of  them  may  be  domiciliated  in  a  difierent 
paikh.  C.P.ie5,$3.  OtheiwiM, after  the  partnenhip  has  been  diflMlved.  Each 
'PAi«iierth«abeQfaM«iMnitelybQ«nd--4naoovninereuapai^^  the  whde 

debt,  and,  in  an.  ordinary  one,  for  his  pcoportion;  and^each  may  probably  claim  the 
privUege  of  being  sued  m  his  own  parish. 

No  action  can  be  commenced  or  prosecuted  agafaist  the  syndics  of  an  insolyent  in 
any  other  court  than  that  befete  which  the  pvoeeedtngs  were  pending.  C.  P. 
165,  M.     Act  to  Ffehrvary,  1817,  4  37.     The  eroditois  are  interMttd  in  con- 
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testing  each  other's  claims,  and  ft  is  only  on  a  tableau  of  distribution  that  their 
validity  and  relative  rank  can  be  finally  settled.  Though  it  may  be  necessary, 
under  art  2080  of  the  Civil  Code,  to  make  the  syndics  parties  to  an  action  in- 
stituted against  a  co-obligor  with  the  insolvent  in  a  joint  obligation,  in  order  to 
obtain  judgment  against  the  latter,  it  does  not  follow  that  a  judgment  can  be  ren- 
dered against  the  sjmdics. 
The  creditors  of  a  partnership  do  not  lose  their  preference  on  the  partnemhip  property, 
by  being  compelled  to  establish  their  claims  in  the  concmrto,  contradictorily  with  the 
other  creditors  of  a  partner  who  has  made  a  surrender  of  his  property. 

Appbal  from  the  District  Court  of  St.  Martin,  Kingt  J. 

Magillf  for  the  appellant. 

Voorhies,  for  the  defendants. 

M ORPHT,  J.  This  is  an  action  brought  in  the  parish  of  St. 
Martin  against  Jonas  Maxsh  and  the  syndics  of  the  creditors  of 
John  F.  Miller^  on  sundry  notes  and  open  accounts  alleged  to  be 
due  by  the  partnership  lately  existing  between  the  said  Jonas 
Marsh  and  J.  F.  Miller,  as  proprietors  of  a  certain  distillery  and 
sugar  plantation,  and  known  under  the  firm  of  Jonas  Marsh  & 
Co.,  in  the  aforesaid  parish.  On  an  exception  taken  below,  that 
the  court  could' entertain  no  jurisdiction  as  to  the  claim  against 
the  insolvent  estate  of  Miller,  who  had  failed  in  the  parish  of 
Orleans,  where  he  was  domiciliated,  there  was  a  judgment 
rendered  against  Jonas  Marsh,  and  the  suit  was  dismissed  so  far 
as  the  syndics  were  concerned.    The  plaintiff  appealed. 

During  the  existence  of  a  partnership,  two  partners  may  be 
sued  in  the  parish  where  they  carry  on  their  business,  although 
one  of  them  may  have  his  domicil  in  a  different  one.  Code  of 
Practice,  art.  165,  §  2.  13  La.  424.  But  it  is  otherwise,  we  ap- 
prehend, when  the  partnership  is  dissolved.  Each  partner  then 
becomes  separately  bound,  in  a  commercial  partnership,  for  the 
whole  debt,  and  in  an  ordinary  one,  for  his  proportion  of  it,  and 
each  may  probably  claim  the  privilege  of  being  sued  in  his  own 
parish.  Be  this  as  it  may,  Miller,  one  of  the  partners  in  the  pre- 
sent case,  having  failed  in  the  city  of  New  Orleans,  and  syndics 
having  been  appointed,  it  is  clear  that  no  suit  can  be  instituted 
against  such  syndics  in  any  other  court  than  that  before  which 
the  insolvent  proceedings  are  pending. 

The  Code  of  Practice  provides  expressly  that  in  such  cases  all 
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the  suits  already  commenced,  or  which  may  be  subsequently 
instituted  against  the  debtor,  must  be  carried  before  the  court  in 
which  the  failure  has  taken  place.  Art.  165,  sect  3.  B.  &c  G's 
Dig.  494,  sect.  37.  The  creditors  are  interested  in  contesting 
the  demands  of  each  other,  and  it  is  only  on  a  tableau  of  distri- 
bution that  the  validity  and  relative  rank  of  the  claims  set  up 
against  an  insolvent  estate  can  be  finally  settled.  I  Mart. 
207.  3  lb.  N.  S.  375.  4  lb.  N.  S.  632.  1  La.  172.  9  La.  393. 
2  Rob.  346.  But  it  is  urged  that  the  partnership  existing  be- 
tween these  parties  was  a  particular  one  ;  that  theu*  obligation 
was  joint,  and  that,  therefore,  it  was  necessary,  under  article 
2080  of  the  Code,  to  make  the  syndics  defendants  in  the  suit. 
Admitting  such  to  be  the  nature  of  this  partnership  and  of  the 
obligation  contracted  by  its  members,  it  may  have  been  neces- 
sary to  make  the  syndics  parties  in  order  to  obtain  judgment 
against  Jonas  Marsh ;  but  it  does  not  necessarily  follow  that  a 
judgment  can  slso  be  rendered  against  them  in  the  case.  Such 
a  judgment  would  not  be  binding  on  the  creditors  of  the  insol- 
vent, nor  is  it  easy  to  perceive  how  it  could  be  enforced.  The 
obligation  of  these  parties,  moreover,  if  joint  during  the  exist- 
ence of  the  partnership,  may  well  have  ceased  to  be  so  by  its 
dissolution.  In  relation  to  the  right  of  preference  which  the 
creditors  of  the  partnership  clearly  have  on  the  partnership  pro- 
perty, they  will  not  lose  it  by  being  compelled  to  establish  their 
claims,  contradictorily  with  the  other  creditors  of  the  insolvent 
in  the  concurso.  Such  a  course,  we  are  aware,  is  extremely  in- 
convenient and  difficult  for  the  partnership  creditors ;  but  it  re- 
sults from  the  position  of  their  debtor,  and  the  laws  which  regu- 
late the  manner  in  which  his  estate  is  to  be  settled.  In  Septem- 
ber, 1842,  we  had  before  us  a  controversy  in  relation  to  the  sale 
of  the  property  of  this  firm,  which  arose  in  an  action  brought 
by  the  syndics  of  Miller  for  a  partition  and  settlement  of  the 
partnership.  In  that  suit  an  order  was  made  referring  to  three 
auditors  the  settlement  of  all  the  accounts  set  up  by  the  partners 
against  each  other,  and  against  the  partnership.  As  the  syndics 
are  plaintiJBTs  in  that  action  seeking  to  obtain  such  balance  as 
may  accrue  to  the  insolvent  after  such  settlement,  the  debts 
and  claims  of  the  creditors  of  the  firm  might,  perhaps,  be  legal- 
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ly  passed  upon  and  settled  in  that  suit  with  much  less  incon- 
venience and  trouble.    3  Rob.  48.    Civil  Code,  arts.  1304,  1272, 

1281. 

Jtidgment  affirmed. 


John  De  Valcourt  and  others  v.  Jonas  Marsh  and  others. 

Appeal  from  the  District  Court  of  St.  Martin,  Eingy  J. 

/.  E.  Morse  and  MagiU^  for  the  appellants. 

VoorhieSj  for  the  defendants. 

MoRPHT  J.  This  case  cannot  be  distinguished  from  that  of 
John  C.  Marsh  against  the  same  defendants,  just  decided,  and 
must  receive  the  same  decision,  on  the  grounds  therein  set  forth. 

JtidgmetU  affirmed. 


EuPHEMiE  Db  Blano  i>.  Edmond  Mouton,  Sheriff. 

In  an  action  by  a  wife  against  her  husband  for  a  separation  of  property,  a  judgment  was 
entered  by  consent,  pronouncing  the  separation  and  settling  the  claims  of  the  wife, 
and  reciting  that  it  is  further  agieed  that  the  plaintiff  shall  con^BSB  judgment  in  favor  of 
certain  persons,  not  parties  to  the  smt,  for  the  amounts  claimed  by  them  ill  nits  in  the 
Parish  Court  of  the  parish,  and  assume  to  pay  the  same.  An  injonetiQft  having  been 
sued  out  against  ajt/a.  obtained  by  the  parties  in  whose  favor  the  stipulatioa  was 
made :  Held,  that  the  clause  in  the  judgment  did  not  authorize  the  issuing  of  a^ 
fa^  and  that  it  can  be  vierw^  only  as  a  9tiptdation  pour  autrui,  of  which,  if  valid, 
the  parties  in  whose  favor  it  vnM  made  dan  taker  adwatag*'  only  by  an  aotion 
against  the  plaintiff,    a  P.  35. 

Appeal  from  the  District  Court  of  Lalayette>  Boyoe,  J. 

MoRPHT,  J.  Euphemie  De  Blanc,  the  present  plaintiff,  biought 
against  her  husband,  Alfred  De  Blanc,  an  action  for  a  separa- 
tion of  property,  in  which  one  Derbes,  a  creditor  of  her  htiriba&d, 
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intesvenedy  contesting  her  rights  and  the  legality  of  an  injunc- 
tion she  had  sued  out  to  arrest  his  proceedings  against  the  pro- 
perty of  her  said  husband.  In  this  suit  a  judgment  appears  to 
have  been  entered  up,  by  consent  of  counsel,  dissolving  the  in- 
junction, pronouncing  the  separation  of  property  prayed  for,  and 
allowing  the  plaintiff  the  sum  of  <^3,200,  and  a  slave  named 
Aspasie,  whom  she  had  claimed  as  her  separate  property.  Af- 
ter thus  settling  the  rights  and  claims  of  the  wife,  the  judgment 
proceeds  thus :  "  By  consent  of  parties,  it  is  further  agreed,  that 
the  plaintiff  in  said  case  confesses  judgment  in  favor  of  Camors 
and  Decuir,  and  Faisans  and  Borda,  for  the  amount  claimed  by 

them  in  said  suits,  Nos. of  the  Parish  Court  of  said 

parish,  summer  term,  1842,  and  assumes  the  payment  of  the 
same."  Under  this  judgment,  to  which  they  were  not  parties, 
Camors  and  Decuir,  and  Faisans  and  Borda  took  out  executions 
against  the  plaintiff;  and  the  sheriff  of  the  parish  of  Lafayette 
seized  a  slave  belonging  to  the  plaintiff,  which  he  was  proceed- 
ing to  sell  when  he  was  enjoined.  Camors  and  Decuir,  and 
Faisans  and  Borda  intervened,  averring  that  their  execution  had 
legally  issued,  and  praying  for  the  dissolution  of  the  injunction, 
with  damages.  There  was  a  judgment  below  dissolving  the 
plaintiff's  ii^unction,  and  decreeing  her,  and  her  surety  on  the 
bond  to  pay  twenty  dollars  as  special  damages,  and  the  costs. 
The  plaintiff  appealed. 

The  record  does  not  well  account  for  the  singularity^  of  the 
judgment  under  which  the  appellees  have  thought  themselves 
authorized  to  take  out  executions  against  the  plaintiff.  From 
what  we  can  gather  from  the  transcript,  and  the  remarks  of  the 
counsel  who  argued  this  case,  it  seems  that  certain  objections, 
which  could  have  been  urged  against  the  evidence  she  ad- 
duced in  support  of  her  claims,  were  waived  by  the  counsel  of 
the  intervenor  Derbes,  on  condition  that  she  should  assume  to 
pay  the  sums  claimed  by  Camors  and  Decuir,  and  Faisans  and 
Borda,  who  were  the  clients  of  the  said  counsel  in  other  suits  he 
had  brought  against  her  husband.  The  judge,  in  our  opinion, 
erred,  in  considering  this  clause  in  the  judgment  of  separation 
as  authorizing  the  issuing  of  a  fieri  facias.  It  mentions  no 
special  amount,  and  is  in  favor  of  persons  who  were  not  parties 

Vol.  IX.  7 


50  OPELOUSAS, 


Smith  T.  Delahoiusaye,  Sheriff,  and  othen. 


to  the  suit.  It  can,  at  most,  be  viewed  only  in  the  light  of  a 
stipulcUum  pour,  autruiy  of  which,  if  valid  under  the  accompany- 
ing circumstances,  the  parties  in  whose  favor  it  is  made,  can 
take  advantage  in  a  regular  suit  against  the  plainfeff.  Code  of 
Practice,  art.  35. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  injunction  originally  granted  be  reinstat- 
ed and  made  perpetual ;  the  costs  in  both  courts  to  be  borne 
by  the  intervenors  and  appellants,  reserving  to  them  their  rights, 
if  any  they  have,  under  the  above  recited  clause  in  the  judg- 
ment of  separation  obtained  by  the  plaintiff. 

Crow  and  Potrter^  for  the  appellant. 

NiveUj  for  the  defendant. 


John  SMrrn  v.  Pelletier  Delahoubsate,  Sheriff,  and  others. 

After  judgment  ngned,  a  new  trial  cannot  be  ordered,  ex  officio,  by  the  court,  in  order 
to  correct  an  error  in  the  judgment.    The  remedy  ie  by  appeal. 

Where  a  new  trial  has  been  granted  after  judgment  signed,  the  clerk  cannot  disregaid 
the  order,  and  issue  execution,  though  the  court  may  have  erred  in  allowing  a  new 
trial.  He  is  but  a  ministerial  officer,  and  has  no  right  to  take  upon  himself  to  de- 
cide whether  a  new  trial  was  improperly  granted  or  refused. 

Appeal  from  the  District  Court  of  St.  Mary,  Kingf  J. 

W.  C.  Duyighty  for  the  appellant. 

SplanBy  for  the  defendants. 

MoRPHY,  J.  Caroline  Mcintosh  brought  suit  to  recover  certain 
slaves  in  the  possession  of  John  Smith,  who  called  in  his  vendors^ 
praying  for  a  judgment  against  them  in  case  of  eviction.  The 
case  was  tried  by  a  jury,  who  gave  their  verdict  in  favor  of  the 
plaintiff  for  the  slaves  claimed,  and  their  hire  from  the  inception 
of  the  suit ;  and  in  favor  of  the  defendant  Smith,  against  his 
warrantors,  for  a  sum  of  two  thousand  seven  hundred  and  seven- 
ty-one 'dollars.  It  appears  that  the  counsel  for  the  plaintiff  in 
drawing  up  the  judgment  for  the  signature  of  the  judge,  in- 
advertently omitted  to  embody  in  the  decretal  part  of  it,  that 
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portion  of  the  verdict,  which  assessed  damages  against  the  war- 
rantors of  the  defendant.     This  omission  having  been  suggest- 
ed to  the  judge  by  Smith's  counsel  soon  after  judgment  had  been 
signed,  he  set  aside  the  judgment,   and  ordered,  ex  officio^  a 
new  trial.    These  proceedings  took  place  at  the  April  term, 
1843.    In  November  following,  the  clerk  of  the  court,  at  the 
instance  of  the  plaintiff's  counsel,  issued  an  execution  under  the 
judgment  which  had  been  set  aside.    To  arrest  this  execution 
the  defendant  Smith  sued  out  an  injunction,  and  now  appeals 
fi^m  a  judgment  of  the  court  below  dissolving  said  ii\junction. 
It  is  urged  by  the  appellees'  counsel  that  the  judge  of  the 
District  Court,  after  signing  the  judgment  in  favor  of  the  plaintiff, 
had  no  right  to  alter  or  amend  it,  a  judgment  once  rendered  and 
signed  being  the  property  of  the  party  in  whose  favor  it  has  been 
given.    This  may  be,  and  we  believe  is  true.    The  correction, 
however,  in  this  case  would  not  in  any  way  have  affected  or 
amended  the  judgment  obtained  by  the  plaintiff.    It  would  have 
been  only  including  in  it  a  judgment  against  the  warrantors, 
which  article  385  of  the  Code  of  Practice  requires  to  be  rendered 
at  the  same  time,  and  which  was  called  for  by  the  verdict.    It 
appears  that  the  judge,  having  doubts  as  to  his  power  to  correct 
the  clerical  omission  pointed  out  to  him  in  the  judgment  after 
he  had  signed  it,  called  upon  the  gentlemen  of  the  bar  present 
to  favor  him  with  their  views  on  the  subject,  when,  after  hear- 
ing an  ai^ument,  he  came  to  the  conclusion  that  the  only  way 
in  which  he  could  revise  his  judgment,  was  by  granting,  ex  officio^ 
a  new  trial,  which  he  accordingly  did.    The  true  remedy,  in  our 
opinion,  would  have  been  an  appeal  from  the  final  judgment 
It  could  have  been  amended  in  this  court,  so  as  to  ma^e  it  con- 
form with  the  verdict  of  the  jury,  if  the  verdict  itself  was  found 
to  be  correct.    The  judge,  however,  having  set  aside  his  judg- 
ment, and  granted,  ex  officiOf  a  new  trial,  the  plaintiff  in  the 
case  and  the  clerk  of  the  court  had  no  right  to  disregard  the 
order  of  the  judge,  and  treat  it  as  a  nullity,  until  it  was  set  aside 
in  a  legal  manner.    The  force  and  effect  of  the  judgment  ren- 
dered in  the  suit  were  suspended,  and  no  execution  could  law- 
fully issue  under  it    The  clerk  is  a  ministerial  officer,  and  is 
not  to  take  upon  himself  to  decide  whether  a  new  trial  is  im- 
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properly  granted  or  refused.  Neither  party  has  enabled  us,  by 
an  appeal,  to  revise  either  the  final  judgment  rendered  in  the 
case,  or  the  order  setting  it  aside.  The  only  question  now  be- 
fore us,  is  the  legality  of  the  execution  which  the  defendant  has 
enjoined.  We  have  no  hesitation  in  saying,  that  the  clerk  was 
without  authority  to  issue  it.     5  La.  63. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  the  injunction  originally  granted  be 
reinstated  and  made  perpetual ;  the  appellee  to  pay  the  costs  in 
both  courts. 


Isaac  T.  Preston,  Testamentary  Executor  of  Robert  Laytoi^^ 

deceased,  v.  Walter  Brashear. 

To  recover  money  paid,  under  a  commutative  contract,  to  a  party  thereto,  the  latter 
must  be  j)ut  in  mora.    C.  C.  1906  to  1920. 

Appeal  from  the  District  Court  of  St  Mary,  Kingy  J. 

L  E,  Morse  and  NichoHs,  for  the  appellant. 

W.  C  Dwightj  for  the  defendant. 

Morphy,  J.  The  petitioner,  in  his  representative  capacity, 
seeks  to  recover  back  from  the  defendant  $1250,  which  he  al- 
leges was  paid  by  his  testator,  the  late  Robert  Layton,  without 
any  consideration  whatever.  He  represents  that  the  defendant, 
and  a  certain  Thomas  B.  Warfield,  as  agent  of  the  heirs  of  one  R. 
R.  Barr,  covenanted  and  agreed  to  lay  out  and  establish,  accord- 
ing to  a  notarial  act  executed  on  the  20th  of  March,  1837,  a 
commercial  city  or  town,  on  the  Golden  Farm^  a  tract  of  land  be- 
longing to  them,  to  be  known  as  the  town  of  Far  Westy  and  which 
town  was  to  be  forthwith,  after  the  passing  of  said  notarial  act, 
divided  into  streets,  squares,  lots,  &c.,  by  the  said  Brashear  and 
Warfield.  That  on  the  representation  of  the  advantages  of  said 
city,  the  deceased,  R.  Layton,  was  induced  to  make  his  note  to  the 
order  of  defendant,  for  said  sum  of  $1250,  which  note  he  has  since 
paid«  and  thereby  became  entitled  to  the  quarter  of  a  share  in  the 
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town  of  Far  West.  That  the  defendant,  who  has  acquired  all 
the  rights  of  Warfield,  and  assumed  all  his  liabilities  as  regards 
the  Golden  Farm,  and  the  city  of  Far  West,  has  neglected  and  re- 
fused to  comply  with  any  of  the  obligations  specified  in  his  act 
of  foundation  of  said  city ;  that  it  is  now  to  late  to  comply  with 
the  same  ;  and  that  the  defendant  has  placed  it  out  of  his  power 
to  do  so,  &c.  The  defendant  denies  that  he  he  has  ever  refused 
to  comply  with  any  of  his  obligations,  as  specified  in  the  nota- 
rial act  mentioned  by  the  plaintifi*,  or  that  it  is  too  late,  or  that  he 
has  placed  it  out  of  his  power  to  comply  with  them.  He  avers 
that  he  has  always  been  willing  and  ready,  and  is  now  willing 
and  ready  to  convey  to  plaintiff  one  fourth  part  of  one  share  in 
the  land  in  question,  but  has  never  been  requested  to  do  so ;  that 
he  has  long  since  laid  off  said  land  into  town  lots,  at  his  ovm  pri- 
vate expense,  and  had  a  plat  made  of  the  same  several  years 
since,  although  he  was  not  bound  to  do  it  until  requested  by  the 
subscribers  or  stockholders ;  that  he  has  always  been  ready  to 
convey  his  land  to  trustees,  as  provided  for  in  the  notarial  act, 
and  to  perform  each  and  every  obligation  therein  set  forth ;  but 
that  this  suit  is  the  only  notice  he  ever  received  from  any  quar- 
ter that  plaintiff  had  any  wish  that  the  land  should  be  conveyed 
to  him.  The  defendant  further  avers,  that  the  plaintiff's  testa- 
tor paid  his  note  two  years  after  its  date,  without  any  error,  fraud, 
violence,  or  threat  being  used  to  obtain  said  note  or  its  payment, 
and  that  he  has  no  right  or  action  to  recover  the  amount  so  paid, 
but  can  only  claim  the  execution  of  the  contract,  which  defendant 
has  always  been  ready  to  perform.  There  was  a  judgment  of 
nonsuit  below,  from  which  the  plaintiff  has  appealed. 

It  appears  from  the  notarial  act,  that  the  defendant  and  War- 
field  were  to  lay  off  a  certain  plantation  on  Berwick's  Bay  as 
a  town,  and  to  divide  and  subdivide  it  into  squares  and  lots  ac- 
cording to  a  plan  to  be  made  thereof,  said  town  to  be  called 
Far  West  on  said  plan.  A  joint  stock  of  this  land  was  to 
be  made  to  be  divided  into  ten  shares,  of  five  thousand  dollars 
each  share,  valuing  the  whole  at  fifty  thousand  dollars.  Each 
stockholder,  on  receiving  his  certificate,  was  to  furnish  a  pro- 
missory note  made  to  the  order  of  Brashear  and  Ban*.  Im- 
mediately after  the  shares  were  all  taken  and  notes  deliver- 
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ed  therefor,  an  authentic  title  to  the  land  was  to  be  made  to 
two  trustees 'to  be  appointed  by  the  stockholders,  and,  as  soon  as 
practicable,  the  said  town  was  to  be  offered  for  sale  in  New  Or- 
leans, or  elsewhere,  on  the  terms  and  conditions  to  be  agreed  on 
by  the  stockholders,  a  majority  of  whom  were  to  control  in  all 
matters  touching  the  sale  and  management  of  said  property. 
From  this  contract  we  imderstand  that  the  stockholders,  on  giv- 
ing their  notes  and  receiving  their  certificates,  were  to  become 
co-proprietors  of  the  Golden  Farm^  laid  off  as  a  town ;  were  to  ap« 
point  trustees  to  receive  a  title  from  the  defendant ;  and  were  to 
carry  out  the  intended  speculation  by  selling  the  property  on 
such  terms  as  they  should  themselves  determine.  The  evidence 
shows  that  the  defendant,  several  years  ago,  had  a  plan  made  of 
the  projected  city,  laid  out  into  streets,  squares  and  lots.  The 
land  appears  to  be  encumbered  by  a  large  amount  of  mortgages, 
but  one  witness,  who  represents  himself  as  well  acquainted  with 
the  defendant's  business,  testifies  that  most  of  them  have  been 
paid,  and  that  he  believes  that  the  defendant  has  it  in  his  power 
to  release  any  mortgage  upon  the  land  in  one  week.  Be  this 
as  it  may,  no  trustees  has  ever  been  appointed  by  the  stockhold- 
ers to  receive  a  title  to  the  land,  nor  has  the  defendant  ever  been 
called  upon  to  execute  one.  This  was  clearly  a  commutative 
contract ;  each  party  had  obligations  to  perforpi ;  if  the  defen- 
dant has  failed  to  comply  with  his,  he  should  have  been  put  in 
mora.  Civil  Code,  arts.  1006  to  1920.  But  this  action  is  one 
neither  for  damages,  for  a  rescission  of  the  contract,  nor  for  its 
specific  performance.  It  is  brought  to  recover  money  alleged  to 
have  been  paid  without  any  consideration.  The  evidence  shows 
that  R.  Layton  received  the  consideration  which  he  contemplated 
to  receive  he  when  gave  his  note,  to-wit,  a  certificate  which  enti- 
tled him  to  an  interest  in  a  tract  of  land  to  be  conveyed  by  defen- 
dant  to  two  trustees,  to  be  sold  in  town  lots,  and  to  be  the 
object  of  a  speculation  out  of  which  a  large  profit  was  pro- 
bably anticipated. 

Judgment  affirmed* 
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Walter  Brashear  v.  Zachariah  White. 

Where  the  plaintiff  in  an  action  commenced  by  injunction  makes  oath  that  the  surety 
in  the  injunction  bond  is  a  material  witness  on  his  behalf,  and  that  he  cannot 
safely  go  to  trial  without  his  testimony,  and  oSezB  other  suificient  sureties  present 
and  willing  to  be  bound,  he  will  be  entitled  to  have  the  ntfkne  of  the  first  surety 
erased,  and  the  others  substituted  in  his  place,  that  he  may  examine  the  former  as 
a  witnes.  Such  is  the  usual  practice  as  to  securities  for  costs  and  on  attachment 
bonds. 

Appeal  from  ^he  District  Court  of  St.  Mary,  Boyce^  J. 

W.  C.  DwigJUf  for  the  ^appellant.  The  inferior  court  illegally 
refused  to  allow  other  sureties  to  be  substituted  on  the  ii^junc- 
Hon  bondf  that  the  original  surety  might  be  examined  as  a  wit- 
ness.    1  Mart  N.  S.  185.     6  lb.  N.  S.  678.     10  La.  447,  449. 

McLskell^  T.  H,  and  W.  B.  Levyis^  for  the  defendant. 

BuLLARD  J.  The  plaintiff  and  appellant  relies  mainly  for  a 
reversal  of  the  judgment  rendered  against  him  in  this  case,  up- 
on the  ground  that  the  plaintiff  moved  the  court  to  permit  the 
name  of  W.  C.  Dwight  to  be  erased  from  the  injunction  bond, 
and  that  of  H.  Gibbons  and  B.  C.  Crow  to  be  substituted  as 
sureties,  and  that  the  pleadings  be  amended  accordingly,  in  or- 
der to  enable  him  to  examine  said  Dwight  as  a  witness  on  the 
trial,  he  having  made  oath  that  Dwight  was  an  important  and 
material  witness  in  his  behalf,  and  that  he  could  not  safely  go 
to  trial  without  his  testimony ;  which  was  refused  by  the  judge 
presiding.  It  further  appears,  that  the  proposed  substitutes 
were  present,  and  willing  to  become  sureties  on  the  bond ;  and 
this  ruling  of  the  judge  was  urged  as  one  of  the  grounds  of  the 
plaintiff's  motion  for  the  new  trial,  which  he  complains  was  er- 
roneously overruled. 

The  judge  has  not  favored  us  with  his  reason  for  refusing  to 
permit  the  objection  to  the  /surety  to  be  removed  so  as  to  render 
him  a  competent  witness,  according  to  the  usual  practice  in  re- 
lation to  securities  for  costs,  and  on  attachment  bonds,  and  which 
has  more  than  once  met  the  approbation  of  this  court  See  10 
La.  447.  The  counsel  for  the  appellee,  however,  contends, 
that  sureties  in  iiyunction  bonds  stand  on  a  different  footing 
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from  those  in  relation  to  whom  the  substitution  might  be  per- 
mitted; that  by  the  act  of  1831  they  become  parties  plaintiff, 
and  are  liable,  in  the  same  proceeding,  to  be  condemned,  in  solido 
with  the  plaintiff,  for  heavy  damages,  and  that  judgment  had 
already  been  demanded  against  the  surety.  To  this  it  is,  we 
think,  a  sufficient  answer,  that  the  surety  becomes  a  party  merely 
quoad  the  damages  to  which  the  defendant  might  be  entitled  on 
the  dissolution  of  the  injunction,  and  that,  in  fact,  the  statute 
has  merely  provided  a  more  prompt  remedy  against  the  surety 
than  in  ordinary  cases.  But  we  can  see  no  substantial  differ- 
ence, nor  any  good  reason  why  a  party  should  ip.  this  case,  any 
more  than  any  other,  be  deprived  of  the  benefit  of  material  and 
important  testimony,  when  he  offers  other  and  sufficient  sureties 
who  are  ready  hud  willing  to  subject  themselves  to  the  same 
liability,  and  in  the  same  summary  manner.  The  great  ends  of 
justice  do  not  require  that  the  rule  should  be  so  narrowed  down. 

We  conclude  that  the  court  erred  in  not  allowing  anew  trial. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed ;  that  the  case  be  remanded  for 
a  new  trial ;  and  that  the  appellee  pay  the  costs  of  this  appeaL 


Walter  Brashear  v.  James  C.  Wilkixs  and  others. 

Where  the  purchaser  at  a  sheriff*!  sale  voluntarily  stipulates  not  to  avdl  himself  of 
all  the  rights  he  acquired  by  the  sale,  and  permits  one  of  the  former  owners  to  oc- 
cupy a  part  of  the  land  with  a  view  to  perfect  his  right  as  a  pre-emptioner  under  the 
laws  of  the  United  States,  and  the  latter,  on  an  attempt  by  the  purchaser  to  dis- 
possess him,  subsequently  institutes  legal  proceedings  to  be  quieted  in  his  possession, 
it  is  not  such  a  disturbance  of  the  purchaser  as  waa  contemplated  by  the  warranty, 
and  will  not  authorize  him  to  withhold  payment,  until  security  be  given  for  the  title. 

One  who  has  succeeded  in  obtaining  the  dissolution  of  an  injunction,  cannot  recover 
an  attorney's  fee  as  special  damages,  where  the  evidence  does  not  show  that  any 
fee  was  actually  paid,  but  only  the  value  of  the  services  of  the  counsel  employed  to 
defend  such  a  suit 

Where  a  sum  improperly  allowed  as  special  damages,  is  remitted  by  the  coonsel  of 
the  appellee  before  the  argument  of  the  case  on  the  appeal,  and  the  judgment  of 
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the  lower  oonit  ia  affinned  in  all  other  reapecta,  the  appellant  will  be  condemned 
topaythecoata. 

The  plaintiff  appealed  from  a  judgment  of  the  District  Court 
of  St.  Mary,  King^  J.,  dissolving,  with  damages,  an  injunction 
obtained  by  him. 

Crow,  Porter,  and  W.  C.  Dunght,  for  the  appellant. 

Maskell  and  Lewis,  for  the  defendants. 

BuLLABD,  J.  The  plaintiff  Brashear  sued  out  an  injunction  to 
stay  proceedings  on  a  writ  oi  fieri  facias,  issued  on  a  twelve- 
months' bond  given  by  him  for  a  part  of  the  price  of  a  tract  of 
land  and  other  property,  upon  the  allegation  that  he  had  been 
disturbed  in  his  enjoyment  of  the  property,  and  that  both  the 
seizing  creditor  and  the  seized  debtor,  are  bound  to  give  security 
to  make  good  his  title.  The  alleged  disturbance  consists  of  three 
suits  instituted  against  the  petitioner,  the  one  by  Bigler,  whose 
title  had  been  divested  by  the  sheriff's  sale,  to  whom,  jointly 
with  Walker,  the  land  formerly  belonged,  in  which  he  sets  up  a  ti- 
tle to  a  part  of  the  land  adversely  to  the  plaintiff's.  The  other  two 
suits  may  be  left  out  of  view,  as  one  of  them,  brought  by  the  same 
Bigler,  is  for  a  patent  com  mill,  and  the  other,  by  Anselm,  is  an  ac- 
tion of  trespass.  The  plaintiff  also  claimed  certain  credits  on  his 
bond,  but  that  ground  has  not  been  insisted  on,  and  the  only  ques- 
tion presented  for  our  solution  is,  whether  the  action  instituted  by 
Bigler,  in  which  he  claims  a  part  of  the  land  purchased  by  the 
plaintiff,  amounts  to  such  a  disturbance  as  to  authorize  him  to 
withhold  payment  until  security  shall  have  been  given  for  the  title. 
The  facts  in  relation  to  this  part  of  the  case  appear  to  be  that, 
on  the  24th  of  February,  1842,  Brashear  gave  to  Bigler  the  fol- 
lowing written  acknowledgement :  *'  I  do  hereby  acknowledge 
that  in  taking  possession  of  a  part  of  the  claim  of  R.  J.  Walker 
on  the  Bayou  BoBuf,  purchased  at  sheriff's  sale,  it  is  not  my  ob- 
ject to  interfere  with  any  right  which  Wm.  Bigler  may  have,  as 
a  settler  on  public  lands,  as  I  admit  that  I  found  him  in  his  pre- 
sent occupancy  on  the  22d  of  this  month." 

On  the  1st  of  August,  1843,  Brashear  procured  from  the  dis- 
trict judge  a  writ  of  possession,  ordering  the  sheriff  to  put  him 
in  possession  of  all  the  land  purchased  by  him  at  the  sheriff's 
V0L.IX  .  8 


58  OPELOUSAS, 


Brashear  v.  Wilkins  and  others. 


sale.  Iti  his  petition  to  the  judge,  upon  which  this  writ  issued, 
he  represents  that  Bigler,  immediately  after  the  sheriff's  sale, 
had  returned  to  the  house  in  which  he  had  previously  lived, 
which  was  a  part  of  the  property  purchased  by  him,  and  refused 
to  deliver  it  up,  and  that  unless  he  be  compelled  to  vacate  the 
land,  he  will  suffer  heavy  damage  for  want  of  the  undisturbed 
possession  of  the  land,  and  from  the  necessary  litigation  and 
delays  to  remove  him. 

Biglpr  obtained  an  ii\junction  to  prevent  the  sheriff  from  dis- 
turbing his  possession  by  enforcing  the  said  writ  or  mandate, 
and  in  his  petition  he  sets  up  the  agreement  of  Brashear,  not  to 
interfere  with  his  right  of  pre-emption  on  the  public  land,  as  the 
basis  of  his  action.  He  demands  damages  to  the  amount  of 
three  hundred  dollars,  and  that  the  injunction  may  be  perpetuat- 
ed. Thus  it  appears,  that  the  disturbance  complained  of  by  the 
plaintiff  is  occasioned  by  a  suit  having  for  its  object  to  maintain 
Bigler  in  his  possession,  under  the  agreement  of  Brashear  him- 
self. If  the  latter  voluntarily  desisted  from  availing  himself  of 
all  the  rights  which  he  acquired  under  the  sheriff's  sale,  and 
permitted  one  of  the  former  owners  to  occupy  a  part  of  the  land 
with  a  view  of  perfecting  his  right  as  a  pre-emptioner  under  the 
law  of  the  United  States,  and  the  latter  institutes  legal  proceed- 
ings to  be  quieted  in  possession  under  such  an  agreement 
against  an  attempt  to  dispossess  him,  it  is  not,  in  our  opinion,  such 
a  disturbance  of  the  purchaser  as  is  contemplated  by  his  war- 
ranty, and  does  not  authorise  him  to  require  security. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs,  except  as  to  the  attorney's 
fee  assessed  as  special  damages,  which  was  remitted  by  counsel 
before  the  argument,  and  which  was,  in  our  opinion,  improperly 
allowed.     17  La.  265.     19  La.  361.  * 


*  The  counsel  for  the  appellant  prayed  for  a  re-heaiingf,  on  the  grroimd  that  the  appel- 
lees should  have  been  condemned  to  pay  the  costs  of  the  appeal,  the  remittitur  of  the 
special  damages  being  an  acknowledgment  that  they  were  incorrectly  allowed,  and  the 
judgment  being  virtually  reversed  so  fcr  as  it  related  to  sneh  damages.  Code  of  Prac- 
tice, art.  908.    Rehearing  refused. 

The  decision,  and  the  refusal  of  the  re-hearing  in  this  case,  so  far  as  the  question  of 
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Walter  Brabhbab  v.  Peter  M.  Lapice  and  others. 

Appeal  from  the  District  Court  of  St.  Mary,  Kingf  J. 

W.  C  Dwight  and  Crow^  for  the  appellant. 

Splane,  for  the  defendants. 

BuLLARD,  J.  This  case  presents  the  same  questions,  as  the  one 
just  decided  between  the  s€une  plaintiff  and  Wilkins  and  others. 
The  iigunction  was  sued  out  to  stay  proceedings  on  another 
twelve-months  bond,  given  for  the  other  undivided  half  of  the 
same  property,  upon  similar  allegations  of  disturbance.  The 
decision  must  be  the  same. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed  with  costs,  except  as  to  the  counsel's 
fee  allowed  as  special  damages,  which  was  remitted  before  the 
argument  of  the  case.* 


Edward  Simon  and  another  v,  Walter  Brashear. 

It  IB  no  defence  to  an  action  by  two  memben  of  the  bar  aasociated  in  the  practice 
of  law,  for  a  conditional  fee  promiaed  in  case  of  racceas,  that  one  of  them,  liaying 
been  raiaedto  the  bench,  took  no  part  in  the  trial  of  the  caae.  Per  Cur,:  Where 
buaineoB  is  entrusted  to  two  professional  gentlemen  associated  in  the  practice,  it  may 
be  attended  to  by  either. 


costs  is  concerned,  can  hardly  be  reconciled  with  the  article  of  the  Code  of  Practice, 
cited  by  the  counsel  of  the  appellant,  which  declares  that,  "  if  the  judgment  be  re* 
veised,  in  whatever  degree  it  may  be,  the  appellee  shall  pay  the  costs."  In  the  case 
of  Rhode*  t.  Skolfield,  since  decided  in  New  Orleans,  in  March,  1845,  which  will  be 
pub  ished  in  the  next  volume,  this  decision  is  overruled.  In  the  latter  case  it  is  declared, 
that  an  appellee  cannot,  by  entering  in  the  Supreme  Court  a  remittitur  of  a  sum  in- 
correctly allowed  by  the  court  below  as  special  damages,  throw  the  costs  of  the  appeal 
on  the  appellant 

*  A  rehearing  was  applied  for  in  this  case,  on  the  ground  on  which  a  similar  appli- 
cation was  made  in  the  case  of  Braehear  v.  Wilkine  and  others*    It  was  refused. 
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A  defect  of  form  in  a  verdict  will  be  cured,  where  the  party  against  whom  it  was  ren- 
dered made  no  attempt,  under  the  provision  of  art  528  of  the  Code  of  Practice, 
to  correct  it  below,  nor  made  it  a  distinct  ground  for  a  new  trial. 

Appeal  from  the  District  Court  of  St.  Mary,  King,  J. 

Maskell,  and  T.  H.  and  W,  B.  LetmSj  for  the  plaintifis. 

W.  C.  DmgfU,  for  the  appellant. 

MoRPHYy  J.  Ethan  Allen  bought,  in  December,  1838,  an  undi- 
vided half  of  a  tract  of  land  on  the  Bayou  Boeuf  at  a  sheriff's  sale, 
made  in  the  suit  of  Thomas  Barrett  v.  Robert  /.  Walker.  Wm. 
Bigler,  who  held  the  other  imdivided  half  in  partnership  with 
Walker,  retained  possession  of  the  land,  and  refused  to  recognize 
the  rights  acquired  by  Allen  under  the  sheriff's  sale,  which  con- 
duct induced  Allen  to  bring  a  suit  against  Bigler  in  1839.  About 
the  same  time  Walker  instituted  an  action  to  have  the  sheriff's 
sale  to  Allen  annulled,  on  various  grounds,  which  are  fully  set 
forth  in  the  report  of  the  case  to  be  found  in  19  La.  307. 
Allen  engaged  the  professional  services  of  the  plaintiffs  to  attend 
to  these  suits,  and  entered  into  a  written  agreement  binding  him- 
self to  pay  them  a  fee  of  $500  in  case  of  success,  and  $250  in 
case  they  did  not  succeed.  Allen  afterwards  transferred  all  his 
rights  to  the  property  on  Bayou  BoBuf  to  the  present  defendant, 
who,  among  other  stipulations  in  the  deed  of  sale,  assumed  to 
pay  all  lawyer's  fees,  costs,  &c,  incurred  by  Allen,  and  according- 
ly signed  the  written  agreement  previously  entered  into  with  the 
plaintiffs.  The  two  suits  were  presecuted  to  a  successful  termi- 
nation. The  defendant  having  refused  to  pay  the  fee  of  9500 
agreed  to  in  case  of  success,  the  present  suit  was  brought.  The 
defence  is,  that  Edward  Simon,  who  was  placed  upon  the  bench 
of  the  Supreme  Court  of  the  State  some  time  after  the  inception 
of  these  suits,  never  after  appeared  in  them,  nor  rendered  any 
service  to  the  defendant.  The  jury  to  whom  this  case  was 
submitted  below,  brought  in  their  verdict  in  favor  of  the  plain- 
tiffs, whereupon,  judgment  having  been  entered  up  in  their  favor* 
the  defendant  appealed. 

It  is  difficult  to  perceive  the  force  of  the  defence  set  up  in  this 
case.  Had  E.  Simon  bestowed  upon  the  appellant's  business 
the  utmost  personal  care  and  attention,  he  could  not  have  achiev- 
ed for  him  more  than  was  actually  obtained,  to  wit,  a  judgment 
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in  his  favor  in  both  suits.  The  pleadings  in  the  case  are  drawn 
up  by  Simon,  and  signed  in  the  name  of  Simon  and  Mas- 
kell,  and  it  appears  that  he  engaged  distinguished  counsel  to 
assist  his  former  partner  in  the  argument  of  the  case  before  the 
appellate  court ;  but  even  had  he  not  done  so,  and  had  Maskell 
alone  conducted  the  suits  and  gained  them,  the  defence  now 
made  would  not  have  been  listened  to.  When  business  is  in- 
trusted to  two  professional  gentlemen,  associated  for  the  practice 
of  the  law,  it  maybe  attended  to  by  either,  and  the  client  com- 
plains with  bad  grace,  especially  when  he  has  gained  his  suit. 
It  has  been  urged  that  the  verdict  in  this  case  is  not  in  the 
form  required  by  article  622  of  the  Code  of  Practice,  as  it  men- 
tions no  specific  sum.  The  defendant  could  have  had  this  de- 
fect of  form  corrected  before,  or  have  made  it  a  distinct  ground 
for  a  new  trial.  He  has  done  neither.  Code  of  Practice,  art. 
528. 

Judgment  affirmed. 


Charles  Gasdiker  and  others  v.  Walter  Brashear.  &\h4» 

A  judgment  homoloptting  a  tableau  of  diatribntion  of  the  efl&ctB  of  an  inaolyent,  is  fi- 
nal, and  has  the  force  of  re«  judicata  bo  far  as  it  aettlea  the  rank  and  priyilegea 
of  the  creditors;  and  where  the  tableau  is  complete,  and  states  distinctly  the 
amounts  of  the  debts,  not  leaving  them  to  be  inferred  from  the  dividend,  it  will  be 
final,  and  have  the  same  force  as  to  their  amounts.  Aliter,  where  the  tableau  is 
bat  provisional,  presented  in  the  course  of  the  settlement  of  a  solvent  estate,  the  ob- 
ject of  which  was  not  to  show  the  amount  of  the  debts,  but  how  the  funds  on  hand 
were  to  be  distributed. 

The  defendant  appealed  from  a  judgment  of  the  District 
Court  of  St.  Mary,  Boyce,  J. 

Splane^  for  the  plaintifis. 

W.  C.  Dwight,  for  the  appellant.  The  homologation  of  the  ta- 
hleatix  filed  by  the  curator,  was  res  judicata  as  to  the  plaintifis. 
See  4  La.  173.     11  La.  669.     12  La.  121.    14  La.  241.    19  La.  84. 

MoRPHY,  J.  This  suit  is  brought  on  two  bonds  signed  by  the 
defendant  as  the  seciurity  of  Robert  B.  Brashear,  curator  of  the  va- 
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cant  estate  of  W.  S.  Barr.  The  petitioners  claim  $1418  02>  being 
the  amount  of  two  promissory  notes  bearing  ten  per  cent  inte- 
rest per  annum,  and  of  an  open  account  for  goods  and  merchan- 
dize sold  and  delivered  to  the  deceased.  They  allege  that  the 
said  Robert  B.  Brashear,  as  curator,  collected  large  sums  of 
money  due  to  the  estate  of  Barr,  and  converted  them  to  his  own 
use  and  benefit,  or  otherwise  dissipated  said  funds,  to  the  injury 
and  prejudice  of  the  creditors ;  that,  in  consequence  of  the  mal- 
administration of  said  curator,  the  defendant  has  become  legal- 
ly liable  to  pay  all  the  debts  of  the  estate  as  the  same  was  sol- 
vent, and  a  sufficient  amount  of  monies  came  into  the  hands 
of  said  curator  to  discharge  all  the  debts  of  the  deceased.  The 
defendant  says  that  the  succession  of  W.  S.  Barr  is  insolvent ; 
That  the  curator  has  not  maladministered,  and  has  paid  more 
money  than  he  has  received,  and  that,  if  liable  at  all,  he,  defen- 
dant, is  not  liable  for  the  amount  claimed,  &c.  He  further 
avers,  that  the  plaintifis'  claim  has  been  settled  by  two  tableaux 
of  distribution,  duly  homologated,  and  that  they  have  no  action 
except  for  the  balance  that  may  be  unpaid  under  said  judg- 
ments ;  that  the  balance  due  them  is  $374  78  ;  and  that  for  this 
amount  the  curator  never  received  the  funds  of  the  succession, 
but  that  they  have  gone  into  the  hands  of  another  curator ;  &c. 

There  was  a  judgment  below  allowing  certain  credits  to  the 
defendant,  and  decreeing  him  to  pay  the  balance  of  the  plaintiffs' 
claim. 

The  evidence  satisfies  us  that  the  estate  of  W.  S.  Barr  was 
solvent  at  the  time  of  his  death,  and  it  has  not  been  shown  to  have 
become  insolvent  without  any  fault  on  the  part  of  the  curator. 
In  rolation  to  the  legal  liability  of  the  defendant  on  his  bonds, 
we  deem  it  only  necessary  to  refer  to  the  decisions  we  have 
made  in  several  cases  in  which  he  was  sued  by  other  creditors 
of  the  estate  of  Barr  on  the  same  bonds.  11  La.  330.  16  La. 
73.  19  La.  384.  3  Rob.  65.  The  credits  given  by  the  inferior 
judge  appear  to  have  been  correctly  allowed ;  but  on  examina- 
tion into  the  several  tableaux,  filed  by  the  curator,  of  the  funds 
collected  by  him  each  year,  we  find  that  there  is  a  dividend  of 
$475  22  declared  in  favor  of  the  plaintiffs,  for  which  the  de- 
fendant should  not  be  held  responsible.    The  first  bond  signed 
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by  the  defendant  as  surety  of  Robert  R.  Breishear,  bears  date 
the  2d  of  AprU,  1832.  On  the  24th  of  May,  1833,  the  curator 
filed  in  the  Probate  Court  a  list  of  debts  due  by  the  succession,  with 
the  amount  ol  funds  on  hand  for  distribution  among  the  credi- 
tors. The  curator  was  continued  in  office  for  another  year,  but 
the  bond  which  he  then  furnished  is  not  signed  by  the  defendant, 
but  by  one  Robert  R.  Barr,  and  bears  date  the  1st  July,  1833. 
During  the  year  for  which  this  last  bond  was  given,  and  on  the 
22d  May,  1834,  the  curator  presented  a  second  pro  rata  ta^ 
bleau  of  distribution  of  the  funds  collected  by  him,  and  then  on 
hand.  It  is  on  this  tableau  that  the  plaintiffs  figure  for  a  divi- 
dend of  9475  22.  It  was  homologated  on  the  16th  of  June, 
1834.  The  curator  being  continued  in  office  for  another  year, 
gave  a  new  bond,  on  which  the  defendant  again  became  his  sure- 
ty, on  the  30th  of  June,  1834.  It  is  clear  that  the  defendant 
is  not  responsible  for  the  funds  collected  by  the  curator  during 
the  year  that  he  was  not  his  surety,  and  that,  for  the  sum  of  8475 
22,  coming  to  the  plaintiffs  out  of  those  funds,  they  must  look  to 
Robert  R.  Barr,  the  surety  of  the  curator  for  that  year. 

It  is  contended  by  the  defendant,  that  the  plaintiffs  cannot 
sue  on  the  evidences  of  debt  which  they  set  forth  in  the  petition, 
because,  on  two  tableaux  oi  distribution  which  have  been  homo- 
logated, their  claim  is  set  down  for  a  smaller  amount  than  that 
they  now  sue  for ;  that  those  judgments  of  homologation  are 
binding  on  them ;  and  that  they  can  recover  against  him  only 
under  such  judgments,  in  which  their  original  claims  are  merged. 
In  cases  of  insolvency  we  have  often  held,  that  a  judgment  ho- 
mologating a  tableau  of  distribution,  so  far  as  it  settles  the  rank 
and  privileges  of  the  creditor,  is  final,  and  must  have  the  au- 
thority of  the  thing  adjudged.  14  La.  242.  6  Mart.  N.  S.  133. 
7  lb.  N.  S.  183.  12  La.  122.  Such  a  judgment  would  also,  we 
apprehend,  be  final  as  to  the  amount  of  the  debts  mentioned  in  a 
complete  tableau  of  distribution ;  but  such  debts  should,  at  least, 
be  distinctly  set  forth,  and  their  amount  must  not  be  left  to  be 
inferred  from  the  dividends  declared  on  them.  In  one  of  the 
tableaux  filed,  the  plaintiffs  figure  for  a  dividend  of  8200,  and  in 
another  for  one  of  8475  22  ;  but  in  neither  is  their  debt  distinct, 
ly  stated.    The  object  of  these  partial  tableaux  of  distribution » 
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presented  in  the  eourse  of  the  settlement  of  a  solvent  estate,  is 
not  to  show  the  amount  of  the  debts  due  it,  but  to  show  how  the 
funds  then  on  hand  are  to  be  distributed,  and  to  obtain  an  order 
of  the  judge  to  make  the  payments  in  accordance  with  them. 
Civil  Code,  arts.  1168,  1169.  The  notes  and  accounts  sued  on 
are,  moreover,  shown  to  have  been  admitted  as  correct  by  the 
curator  of  the  estate,  pursuant  to  the  Code  of  Practice,  art.  985. 
It  is,  therefore,  ordered  and  adjudged,  that  the  judgment  of 
the  District  Court  be  so  amended  as  to  allow  to  the  defendant 
a  further  credit  of  9475  22,  as  of  the  16th  of  June,  1834,  and 
that  the  said  judgment  be  affirmed  in  all  other  respects ;  the 
costs  of  this  appeal  to  be  borne  by  the  plaintiiSs  and  appellees. 


Elisha  D.  Hyde  and  another  v.  Walter  Brashear. 

Appeal  from  the  District  Court  of  St.  Mary,  Boyce^  J. 

SplanCf  for  the  plaintiffs. 

W.  C.  Dwightj  for  the  appellant. 

MoRPHY,  J.  This  suit,  like  that  of  Gardiner  and  others  against 
the  same  defendant,  just  decided,  is  brought  on  the  bonds  signed 
by  him  as  surety  of  the  curator  of  the  estate  of  Wm.  S.  Barr. 
The  claim  is  for  a  sum  of  8543  63,  for  goods  sold  and  delivered 
to  the  deceased.  The  grounds  of  defence  taken  in  this  case 
are  the  same  as  those  we  considered  in  the  other.  On  the 
24th  of  April,  1834,  the  plaintiffs  received  from  F.  Wharton, 
the  curator's  counsel,  8375,  which  more  than  pays  the  two  divi- 
dends which  have  been  declared  in  their  favor.  For  this  amount 
the  defendant  has  been  allowed  a  credit  below. 

Judgment  affirmed. 
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John  Smith  t?.  John  Mooke. 

Alt.  678  of  the  Code  of  Practice,  which  requiree  where  land,  alavea,  or  other  objecta 
BOBceptiUe  of  being  mortgaged,  are  to  be  sold  by  the  aheriff,  that  he  shall  read  a  cer- 
tificate obtained  from  the  Register  of  Mortgagee  in  the  pariah  where  the  aale  ia  made, 
to  show  whether  there  ejust  any  privilegea  or  mortgages  on  the  property  oflfored  for 
sale,  contemplatea  aoch  a  certificate  as  will  exhibit  to  bidders  the  situation  of  the 
property  in  relation  to  existing  mcombrances,  whether  created  by  the  actual  owner 
or  pieviously,  so  far  as  the  records  will  enable  the  Registar  to  ascertam  them.  C. 
C.  3357. 

The  vendee  of  a  purchaser  at  a  sheriff's  sale,  though  expready  subrogated  to  all  the 
rights  and  privileges  acquired  by  his  vendor  under  the  sheriflTs  sale,  has  no  right  of 
action  against  the  Recorder  of  Mortgages  for  having  given  an  imperfect  and  erro- 
neous certificate,  in  consequence  of  which  his  vendor  was  mduced  to  purchase  property 
charged  with  incumbrances  not  made  known  at  the  time  of  the  sale.  Ftr  Curiam : 
Such  an  action  is  not  a  real  one,  following  tha  property ;  nor  one  accruing  to  the  pur- 
chaser at  the  sherifl  *b  sale,  by  virtue  of  the  sherifl^'s  deed ;  but  is  a  personal  one,  aris- 
ing from  acts  preceding  the  sale,  and  which  entered  into  the  motives  for  the  pur- 
chase. The  gist  of  the  action  against  the  Recorder,  is  the  enor  into  which  the  pur- 
chaser was  led  by  the  false  certificate ;  and  to  such  an  action  it  would,  perhaps,  be  a 
good  defence,  that  the  purchaser  was  fully  aware  of  the  existing  incumbrances, 
though  omitted  in  the  certificate.  To  make  out  such  a  defence,  the  Recorder  would 
be  entitled  to  all  legal  evidence,  and  especially  to  resort  to  the  conscience  of  the 
plaintiff  by  interrogatories  ;  and  of  these  means  of  defence  he  would  be  deprived,  by 
permitting  an  action  in  the  name  of  the  vendee  of  the  purchaser,  between  whom 
and  the  Recorder  there  is  no  privity. 

Appeal  from  the  District  Court  of  St  Mary,  Kingf  J. 

W.  C.  Dwight^  for  the  appellant. 

Voarhies,  71  JET.  and  W,  B.  Lewisy  for  the  defendant. 

BuLLABD,  J.  This  is  an  action  against  the  late  judge  of  the 
parish  of  St.  Mary,  and,  ex  officio^  recorder  of  mortgages,  to  reco- 
ver damages  for  having  given  an  imperfect  certificate  of  mort- 
gages on  a  tract  of  land  about  to  be  offered  at  a  sheriff's  sale. 
The  alleged  defect  consists  in  omitting  to  certify  a  judicial  mort- 
gage resulting  from  the  record  of  a  judgment  against  Lewis 
Moore,  the  former  owner  of  the  land.  The  land  was  seized  as 
the  property  of  Wilson,  who  had  purchased  from  Lewis  Moore ; 
and  while  the  latter  was  the  owner,  the  judgment  operating  as  a 
judicial  mortgage,  was  recorded.     Bemis  became  the  purchaser 
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at  the  sheriJBT's  sale,  and  sold  the  land  to  the  present  plaintifiy 
Smith,  who  is  clearly  shown  to  have  suffered  eviction  in  conse- 
quence of  the  judicial  mortgage  not  mentioned  in  the  certificate, 
though  shown  to  exist  on  the  records  of  the  office  at  the  time. 

There  was  a  judgment  for  the  defendant  in  the  District  Court, 
and  the  plaintiff  appealed. 

The  defence  of  the  appellee  to  this  action,  is  two-fold :  first, 
that  the  certificate  given  was  such  as  the  law  required,  and  in 
conformity  to  the  general  practice  of  the  recorders  of  mortgages 
throughout  the  State,  to  wit :  a  certificate  of  such  mortgages  of 
record  in  the  office,  as  stand  in  the  name  of  the  owner  for  the 
time  being,  and  not  in  the  name  of  those  of  whom  he  may  have 
acquired  title ;  and,  secondly^  that  the  plaintiff,  not  being  the  pur- 
chaser at  the  sherifi^s  sale,  but  having  acquired  the  land  after- 
wards, has  no  right  to  maintain  this  action. 

I.  Article  678  of  the  Code  of  Practice,  provides  that,  if  lands, 
or  slaves,  or  other  objects  susceptible  of  being  mortgaged,  are  to 
be  sold  by  the  sheriff,  he  shall  read,  in  an  audible  voice, "  the  cer- 
tificate which  he  shall  have  obtained  from  the  register  of  mort- 
gages in  the  parish  where  the  sale  is  made,  to  show  whether 
there  exist  any  privileges  or  mortgages  (m  the  property  offered  for 
sale."  This  article  certainly  contemplates,  in  our  opinion,  such  a 
certificate  as  will  exhibit  to  bidders  the  situation  of  the  property  of- 
fered for  sale,  in  relation  to  existing  incumbrances — whether  cre- 
ated by  the  actual  owner,  or  previously,  so  far  as  the  records  en- 
able the  recorder  to  ascertain  them.  But  it  has  been  argued, 
that  the  recorder  cannot  possibly  ascertain  the  mortgages,  un- 
less the  sheriff  furnishes  him  with  the  name  of  the  owner ;  that 
the  records  do  not  contain  a  description  of  all  the  property  in  the 
parish  susceptible  of  mortgage,  so  as  to  enable  the  recorder  to 
certify  in  any  other  way  than  with  reference  to  the  name  of  the 
owner.  It  is  true  the  law  does  not  require  impossibilities ;  but 
we  are  by  no  means  prepared  to  say,  that  it  will,  in  all  cases,  be 
satisfied  with  a  certifiqate  of  such  mortgages  as  stand  in  the 
name  of  the  defendant  in  the  execution.  We  readily  admit  that 
the  general  practice  has  been  otherwise,  as  stated  by  many  of 
the  judges  and  recorders  of  mortgages  in  the  cotmtry ;  but  such 
practice  cannot  alter  the  law,  which  was  intended  as  a  protec- 
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tion  to  purchasers  at  sheriff's  sales.    Article  3357  of  the  the  Civil 
Code  renders  this  quite  clear,  by  making  the  registers  answerable 
in  damages  for  omitting  to  mention  in  their  certificates,  one,  or 
several  acts  existing  on  their  registers,  unless  the  error  proceeds 
from  a  want  of  exactnesis  in  the  description  not  imputable  to  them. 
n.    In  regard  to  the  second  ground,  the  facts  are  that  Bemis 
became  the  purchaser  at  the  sheriff's  sale,  and  afterwards  sold  to 
the  plaintiff.    The  act  of  sale  by  Bemis  to  Smith,  is  in  the  usual 
form,  and  contains  the  following  clause,  after  reciting  that  the 
vendor  had  acquired  the  land  at  a  sherifl  's  sale :  ^  hereby  subro- 
gating the  said  purchaser  to  all  the  rights  and  privileges  acquir- 
ed by  virtue  of  the  said  sheriff's  sale."    The  sale  is  with  war- 
ranty, and  all  the  rights  and  privileges  to  which  the  purchaser 
was  entitled  under  the  sheriff's  deed,  passed  to  the  vendee.    But 
the  right  of  action  against  the  recorder  of  mortgages  for  having 
given  an  imperfect  and  erroneous  certificate,  whereby  Bemis 
had  been  deceived  and  induced  to  purchase  property  charged 
with  incumbrances  not  made  known  at  the  time  of  the  sale,  is 
not,  in  our  opinion,  a  real  action  following  the  property,  nor  is  it 
an  action  which  accrued  to  the  vendor  in  virtue  of  the  she- 
riff's deed;  but  is  a  personal  one,  which  arose  from  acts  which 
preceded  the  sale,  and  entered  into  his  motives  for  becoming  the 
purchaser.    The  gist  of  the  action  against  the  recorder,  is  the 
error  into  which  the  purchaser  was  led  by  the  false  certificate, 
and  to  such  an  action  it  would,  perhaps,  be  a  good  defence,  that 
the  purchaser  was  ftdly  aware  of  the  existing  incumbrances,  al- 
though they  may  have  been  <Hnitted  in  the  certificate.    To  make 
out  such  a  defence,  the  recorder  would  be  entitled  to  all  legal 
evidence,  and  especially  to  resort  to  the  conscience  of  the  plain- 
tiff, by  interrogatories  on  facts  and  articles.    Of  this  means  of  de* 
fence  he  is  deprived  by  permitting  the  action  to  be  brought  in 
the  name  of  his  vendee,  between  whom  and  the  Recorder  there  is 
no  privity. 

Judgment  affirmed. 
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John  Merriman  v.  Sabhtel  Kbmfer. 

A  parchafler  cannot  complain  of  a  distazbanoe,  which -was  the  result  of  his  own  vio- 
lation of  his  contract,  and  neglect  in  defending  his  rights,  to  the  prejudice  of  his 
▼endor. 

Affbal  from  the  District  Court  of  St.  Mary,  Boyce^  J. 

BuLLAED.  J.  The  facts  disclosed  in  this  case  appear  to  be, 
that  S.  Kemper  sold  to  the  plaintiff,  Merriman,  two  tracts  of 
land,  of  which  he  took  possession,  in  January,  1842.  In  the  act 
of  sale  it  was  recited,  that  there  existed  a  mortgage  on  one  part 
of  the  land  in  favor  of  J.  M.  Kemper,  which  he  promised  to 
pay  out  of  the  first  instalment  which  should  be  paid  by  Merri- 
man. The  debt  due  to  J.  M.  Kemper,  had  been  convej'ed  to 
Henry  R.  Lee,  &  Co.,  who  recovered  judgment  upon  it,  against 
S.  Kemper,  the  plaintiff's  vendor,  and  execution  was  issued  in 
November,  1842,  and  a  part  of  the  land  in  possession  of  Merri- 
man was  seized,  and,  on  the  4th  of  February,  1843,  was  sold, 
and  pm*chased  by  the  plaintiff's  attorney,  who  brought  suit 
against  Merriman,  to  recover  the  land  thus  purchased.  S. 
Kemper,  pending  that  suit,  took  out  an  order  of  seizure  and 
sale  to  enforce  the  payment  of  the  price  due  by  Merriman, 
of  which  no  part  had  been  paid,  and  his  proceedings  were 
arrested  by  ii\junction,  sued  out  in  this  case  by  Merriman* 
on  the  allegation  of  disturbance  by  the  suit  of  Maskell,  the  pur- 
chaser. The  court  decreed  that  S.  Kemper  should  give  bond, 
with  security,  in  the  sum  of  twelve  hundred  dollars,  to  make 
good  the  title,  and  the  plaintiff  appealed.  S.  Kemper,  the  ap- 
pellee, in  his  answer,  claims  an  amendment  of  the  judgment 
in  his  favor,  and  that  the  injunction  be  dissolved,  without 
security. 

It  further  appears  that,  at  the  same  time,  a  writ  of  fieri  facias^ 
at  the  suit  of  Clark,  Weyman  &  Co.,  against  Samuel  Kemper 
and  others,  was  levied  upon  the  same  land,  and  that  it  was  ad- 
judicated to  Maskell,  on  twelve  months  credit,  under  both  writs. 
In  the  latter  case  it  does  not  appear  that  the  plaintiffs  had  any 
mortgage  upon  the  premises,  but  that  an  ordinary  fieri  facias 
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was  levied  upon  the  land  in  the  possession  of  Merriman,  issued 
upon  a  judgment  against  his  vendor. 

If  the  plaintiff  had  paid  the  instalment  of  the  price  according 
to  his  contract,  and  thus  enabled  S.  Kemper  to  extinguish  the 
mortgage,  which  had  been  transferred  to  Henry  R.  Lee  &  Co., 
and  he  had  then  neglected  to  perform  his  part  of  the  contract, 
whereby  the  mortgagee  had  pursued  the  land  in  the  possession 
of  the  purchaser,  he  would  have  been  clearly  entitled  to  the  in- 
terference of  a  court  of  justice.  But  he  who  seeks  eqility  must 
must  do  equity.  The  plaintiff  not  only  neglected  to  pay  the 
money  by  means  of  which  the  mortgage  was  to  be  extinguished, 
and  thereby  failed  to  put  the  latter  in  default ;  but  he  acquiesced 
in  a  proceeding,  on  the  part  of  the  creditors  of  Kemper,  must 
clearly  irregular,  and  which  he  might  have  opposed  and  resisted 
with  success.  He  is,  therefore,  without  equity,  to  complain  of 
a  disturbance,  the  result  of  his  own  violation  of  his  contract, 
and  negligence  in  defending  his  rights  to  the  prejudice  of  his 
vendor. 

The  court,  in  our  opinion,  erred  in  ruling  the  defendant  to 
give  security. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  and  it  is  further  ad- 
judged and  decreed,  that  the  irgunction  be  dissolved,  and  that 
the  defendant,  Kemper,  recover  of  the  plaintiff  ten  per  cent 
damages,  reserving  to  him  his  action  upon  the  bond  against  the 
surety  of  the  said  plaintiff,  with  the  costs  in  both  courts. 

Gibbon^  for  the  appellant. 

SpUme  and  Stewart^  for  the  defendant. 


Thomas  Maskell  v.  John  Merriman. 

A  pctrch&ier  of  property  subject  to  a  mortgage,  in  poasefnon,  is  entitled  to  the  rights 
and  priyileges  of  a  third  ponessor,  though  a  judgment  had  been  obtained  by  the  mort- 
gagee against  the  mortgagor,  but  no  execution  had  issued  before  the  purchaser  took 
poBsession  under  the  sale ;  it  is  only  where  the  mortgage  contains  the  pact  ie  win  alie^ 
tuindo,  that  the  third  possessor  is  not  entitled  to  notice.    Though  the  sale  were  al- 
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leged  to  be  fravdnlent,  a  creditor  of  the  mortgafor  eonld  not  disregard  it,  aad  levy  an 
execution,  without  resorting  to  a  revocatory  action. 

A  third  possesBor  of  property  subject  to  a  judicial  mortgage,  has  not  only  a  rig^  to 
require  regular  notice,  but  to  demand  the  previous  discussion  of  other  mortgaged  pro- 
perty yet  in  possession  of  the  debtor.    C.  P.  71 

One  who  sets  up  title  under  a  foreed  alienation,  must  show  a  compliance  with  the  for- 
maMes  of  law.  It  is  generally  sufficient  to  show  a  judgment,  execution,  and  she- 
riff's deed,  to  induce  the  presumption  omnia  reete  acta;  but  this  relates  to  cases  in 
which  the  proceedings  are  against  the  owner  himself. 

Appeal  from  the  District  Court  of  St  Mary,  King^  J. 

MaskeU,  appellant^/m}  se.  T.  H.  and  W.  B.  Leuns^  on  the 
same  side. 

Sphme^  for  the  defendant. 

BuLLABD.  J.  This  case  is  intimately  connected  with  that  of 
Merriman  v.  Kemper^  just  decided.  It  relates  to  the  proceed- 
ings of  H.  R.  LfCe  &  Co.,  and  of  Clark,  Weyman  &  Ca  against 
the  property  sold  by  Kemper  to  the  defendant,  and  in  his  pos- 
session, and  presents  the  question,  whether  the  title  of  Merriman 
was  legally  divedted  by  those  proceedings,  and  the  land  became 
the  property  of  Maskell,  as  he  alleges  in  the  present  action. 

The  sale  from  Kemper  to  Merriman  was  by  authentic  act, 
duly  recorded  in  the  office  of  the  parish  judge.  It  was  followed 
by  actual  possession,  on  the  1st  of  January,  1843.  In  the  act, 
as  we  have  already  seen,  the  mortgage  in  favor  of  John  M. 
Kemper  is  recited,  with  an  express  stipulation,  on  the  part  of 
the  vendor,  that  it  should  be  paid  out  of  the  first  instalment  of 
the  price.  In  point  of  fact  the  mortgage  had  already  been  trans- 
ferred to  Henry  R.  Lee  &  Co.,  and  they  had  recovered  judgment 
upon  it  against  Kemper,  the  vendor,  and  other  parties  to  it ;  but 
the  record  does  not  show  that  Merriman  had  any  notice,  or  know- 
ledge that  such  a  judgment  had  been  rendered.  The  feri  facias 
was  taken  out,  levied  upon  the  land  in  possession  of  Merriman, 
it  was  appraised  without  his  assent,  and  the  whole  proceeding 
carried  on  without  any  notice  to  him,  and  as  if  the  property 
had  still  belonged  to  Kemper  and  remained  in  his  possession. 
The  question  then  is,  whether  Merriman  was  entitled  to  the 
rights  and  privileges  of  a  third  possessor^-^o  tiie  notice  recpiired 
by  the  Code  to  third  possessors  in  ordinary  cases ;  or  whether  the 
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mere  fact,  that  a  jadgment  had  been  rendered  against  the  mort- 
gagor,  although  no  execution  was  issued  until  the  15th  of  No- 
vember, 1842,  more  than  ten  months  after  the  defendant  took 
possession,  can  deprive  him  of  such  privileges. 

The  Code  certainly  recognises  the  validity  of  the  sale  of  mort- 
gaged property,  by  defining  the  rights  of  third  possessors,  and 
regulating  the  manner  of  proceeding  when  the  mortgaged  pro- 
perty has  been  alienated.  There  is  one  exception  to  the  general 
rule,  and  we  are  aware  of  none  other,  when  the  alienation  is 
not  fraudulent  and  collusive,  or  simulated,  and  that  is,  where  the 
original  mortgagor  has,  in  the  act  of  mortg€ige,  entered  into  the 
pact  de  mm  alienando.  In  such  a  case,  as  we  have  ruled  on 
numerous  occasions,  the  third  possessor  is  not  entitled  to  any 
notice,  and,  indeed,  is  not  regarded  as  a  third  possessor  at  alL 
But  even  if  the  sale  by  Kemper  to  Merriman  had  been  alleged 
to  be  fraudulent,  a  creditor  of  Kemper  could  not  disregard  the 
sale  altogether,,  and  levy  an  execution  at  once,  without  resorting 
to  the  revocatory  action. 

The  case  is  still  stronger  as  it  relates  to  Clark,  Weyman  ft  Co., 
who  had  no  conventional  mortgage,  but  only  a  general  judicial 
one,  resulting  from  the  recording  of  their  judgment  recovered 
against  Kemper  previously  to  the  sale.  In  such  a  case  the  third 
possessor  of  a  part  of  the  mortgaged  property  has  not  only  a 
right  to  be  regularly  notified,  but  to  require  the  previous  discus- 
sion of  other  mortgaged  property  yet  in  possession  of  the  debtor. 
Code  of  Practice,  art.  71. 

With  this  view  of  the  law  and  of  the  rights  of  the  patrties,  if  the 
plaintiff*,  instead  of  bringing  this  action,  had  taken  out  a  moni- 
tion, and  Merriman,  in  opposition,  had  set  up  the  same  nullities 
in  the  proceedings  which  he  has  alleged  in  his  answer  to  this 
case,  we  should  have  thought  ourselves  compelled  to  declare  his 
sale  void  as  to  Merriman,  because  the  formalities  and  previous 
notices  required  by  law  in  the  hypothecary  action,  were  not 
complied  with  or  given.  No  previous  demand  of  Kemper,  the 
debtee,  and  no  notice  to  the  third  possessor,  thirty  days  after 
such  demand,  have  been  diown,  and  it  is  not  pretended  that 
Merriman  was  personally  bound  for  the  debt.  He  who  sets  up 
title  under  a  forced  alienation,  must  show  a  compliance  with  the 
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formalities  of  law.  It  is  true  that  it  is,  in  general,  sufficient  to 
show  a  judgment,  execution,  sheriff's  deed,  and  that  the  pre- 
sumption is  then  omnia  rede  acta;  but  this  relates  to  cases 
where  the  proceedings  were  against  the  owner  himself.  But  in 
the  present  case  the  rights  of  the  defendant,  as  a  IxnuL  fide  pur- 
chaser in  possession,  were  disregarded,  and,  in  our  opinion,  the 
plaintiff  acquired  no  title  by  the  sheriff's  sale. 

Judgment  affirmed. 


Adolphb  Follain  and  others,  v.  Zefhe&in  Broussard,  Sheriff,  and 

others. 

• 

Property  specially  mortgaged  to  secure  the  payment  of  notes  given  by  the  vendee  for 
the  price,  having  been  sold  on  a  twelve  months'  credit,  under  a  judgment  obtained  by 
the  vendors  on  one  of  the  notes,  was  purchased  by  a  third  person,  who,  a  short  time 
after,  resold  it  to  the  original  vendee,  in  consideration  of  his  paying  the  twelve- 
months* bond.  The  original  vendors  having  afterwards  obtained  judgment  for  the 
balance  due  on  the  notes  given  for  the  price,  which  was  recorded  subsequently  to 
the  registry  of  a  judgment  obtained  against  the  vendee  by  other  creditors,  in  a  con- 
test between  the  latter  and  the  original  vendors :  Heldf  that  the  sheriff's  sale  divest- 
ed the  vendee  of  his  title,  and  extinguished  the  mortgage  of  his  vendon,  unless  it  be 
proved  that  the  vendee  was  the  real  purchaser  at  the  sheriff's  sale,  and  bid  in  the  pro- 
perty through  the  nominal  purchaser.  In  the  latter  case,  the  mortgage  of  the  original 
vendors  would  not  be  extinguished,  and  the  payment  by  the  vendee,  of  the  amount 
of  the  twelve-months*  bond,  would  be  considered  as  a  payment  on  the  "debt  to  his 
original  vendors.    C.  P.  685,  686,  708.. 

Nicholas  and  Edward  Leblanc  appealed  from  a  judgment  of 
the  District  Court  of  St  Martin,  Kingj  J.,  in  favor  of  the  plain- 
tiffs. 

Magillf  for  the  plaintiffs. 

Voorhies^  for  the  appellants. 

MoRPUY,  J.  The  facts  which  gave  rise  to  this  controversy  are 
as  follows :  Nicolas  and  Edward  Le  Blanc  sold  to  Charles  Fagot 
a  tract  of  land,  on  certain  terms  of  credit,  and  retained  a  mort- 
gage to  secure  the  payment  of  three  notes  taken  for  the  price. 
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Suit  was  brought  upon  one  of  these  notes,  judgment  obtained, 
and  the  property  sold,  on  the  1st  of  October,  1842,  on  a  credit  of 
twelve  months.  It  was  abjudicated  to  Balthazar  Neuville  De- 
clouet,  for  a  sum  insufficient  to  pay  the  balance  of  the  price. 
On  the  20th  of  the  same  month,  a  contract  was  entered  into 
between  B.  N.  Declouet  and  Fagot,  by  which  the  former  agreed 
to  reconvey  to  the  latter  the  land  he  had  purchased  at  the  she- 
riff's sale,  in  case  Fagot  should  pay,  at  its  maturity,  the  twelve- 
months' bond  he  had  given  for  the  price  of  the  adjudication  to 
him.  At  the  maturity  of  the  bond,  it  was  paid  by  Fagot,  and 
the  property  was  accordingly  reconveyed  to  him  by  Declouet 
with  whose  consent,  as  expressed  in  the  contract,  he  had  remain- 
ed in  possession  of  it  from  the  day  of  the  sheriff's  sale.  On  the 
1 1th  of  May,  1841,  a  judgment  obtained  by  Derbes,  Delahoussaye 
&  Go,  but  now  held  by  Follain,  Bellocq  &  Degelos,  the  plaintifis, 
was  recorded  against  Charles  Fagot.  N.  and  E.  Le  Blanc,  who 
had  sued  their  vendee  to  recover  the  balance  due  to  them,  had 
their  judgment  recorded  after  that  of  Follain,  Bellocq  &  Degelos. 
They  levied  an  execution  on  the  land  reconveyed  to  Fagot ;  it 
wfiU3  sold,  and  a  twelve-months'  bond  given  for  the  price.  Fol- 
lain, Bellocq  &  Degelos  have  enjoined  the  sheriff  from  paying 
over  the  proceeds  of  this  bond  to  N.  and  E.  Le  Blanc,  alleging 
themselves  to  be  the  oldest  judicial  creditors  of  Fagot,  while 
the  latter  contend  that  they  have  never  lost  their  special  mort- 
gage and  vendors'  privilege. 

It  is  clear  that  the  sheriff's  sale  to  B.  N.  Declouet  divested 
Fagot  of  title,  and,  at  the  same  time,  extinguished  the  mortgage 
of  his  vendors,  N.  and  E.  Le  Blanc,  under  which  it  was  made,, 
unless  it  appear  that  Fagot  was  in  reality  the  purchaser  at  that 
sale,  and  bid  in  the  property  through  B.  N.  Declouet,  as  a  person 
interposed.  If  such  be  the  case,  it  is  equally  clear  that  the  sale 
under  the  execution  did  not  extinguish  the  special  mortgage  of 
the  defendant,  and  that  the  money  paid  by  Fagot  on  the  twelve- 
months' bond,  must  be  considered  as  a  payment  on  his  original 
debt  to  them.  Code  of  Practice,  arts.  685, 686, 708.  3  La.  21 1. 
9  La.  11. 

The  question,  then,  is  rather  one  of  fact  than  of  law.     Did 
Declouet  buy  for  himself,  and,  having  so  bought,  did  he  after- 
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wards  convey  to  Fagot,  or  did  he  buy  for  the  latter  under  a  pre- 
vious agreement  and  understanding  with  him?  The  sheriff's 
sale  to  Declouet  took  place  on  the  1st  of  October,  1842.  The 
contract  between  him  and  Fagot  to  reconvey  the  property  to  the 
latter,  and  to  permit  him,  in  the  mean  time,  to  hold  possession 
of  it,  was  not  entered  into  imtil  twenty  days  after.  In  that  con- 
tract B.  N.  Declouet,  who  was  liable  for  the  twelve-months'  bond, 
was  not  satisfied  with  the  special  mortgage  on  the  land  by  which 
its  payment  was  secured,  but  exacted  of  Fagot  an  additional  mort- 
gage on  a  number  of  slaves,  together  with  his  wife's  renunciation 
of  her  tacit  mortgage  on  them,  and  he  gave  him  a  title  to  the  pro. 
perty  only  after  Fagot  had  discharged  him  from  any  liability  by 
paying  the  twelve-months'  bond.  No  understanding  is  shown  to 
have  existed  previous  to  the  sale  between  Fagot  and  Declouet, 
that  the  latter  should  become  the  purchaser  for  the  benefit  of  the 
former.  If  such  an  agreement  had  been  made,  it  was  easy  for 
the  defendants  to  have  proved  it,  as  Balthazar  Neuville  Declouet 
was  examined  as  a  witness  on  the  trial  below.  Nothing  autho- 
rizes us  to  presume  it,  unless  it  be  the  possession  of  a  few  days, 
which  Fagot  retained  between  the  day  of  the  sheriff* 's  sale  and 
his  contract  with  Declouet.  This  circumstance,  which  is  not 
inconsistent  with  the  absence  of  any  previous  understanding  be- 
tween the  parties,  does  not  satisfy  us  that  any  existed.  We 
think,  then,  with  the  inferior  judge,  that  the  ac^udication  of 
the  property  was  made  to  B.  N.  Declouet,  and  that  it  had  the 
effect  6f  extinguishing  the  special  mortgage  of  the  defendants. 
Their  judicial  mortgage  having  been  recorded  after  that  of  Pol- 
lain,  Bellocq  &  Degelos,  the  latter  are  entitled  to  the  proceeds  of 
the  property  in  the  hands  of  the  sheriff*. 

Judgment  affirmed* 
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Ths  Union  Bank  of  Louisiana  v.  James  Smith  and  others. 

• 

One  whoMeka  to  render  an  endorser  liable  under  the  act  of  13th  March,  1818,  relative 
to  the  election  of  domioil  with  legBrd  to  promissory  notes  made  in  favor  of  the  banks 
of  this  State  (no  opinion  being  expressed  as  to  whether  that  statute  be  still  in  force,) 
must  show  notice  of  protest,  in  dtie  tune,  at  the  place  indicated  by  the  maker  as  his 
elected  domicil,  which,  by  legal  intendment,  becomes,  pro  haeviee,  the  domictl  of  the 
endorser,  unless,  under  the  third  section  of  that  act,  he  shall  have  elected  another  do- 
micil above  his  signature.  Where  a  bank  relies  on  a  constructive  notice,  and  a  nota- 
rial certificate  to  prove  it,  in  a  case  in  which  the  banking-house  was  the  elected 
domieil,  it  must  appear  from  the  certificate  that  the  notice  was  left  at  the  banking- 
house,  and  addressed  to  the  endorser  at  that  place.  A  certificate  that  the  notice 
was  served  by  leaving  it  with  the  cashier  of  the  bank,  is  insufficient ;  it  does  not  show 
but  that  the  notice  may  have  been  given  to  him  at  some  other  place  than  the  bank- 
ing-house, nor  does  it  show  how  it  was  addressed. 

Appeal  from  the  District  Court  of  St.  Mary,  Bayce,  J. 

BuLLARD  J.  Campbell  and  Norris  are  appellants  from  a  judg- 
ment against  them,  as  endorsers  of  a  promissory  note  drawn  by 
Smith,  payable  at  the  office  of  discount  and  deposite  of  the 
Union  Bank  at  St.  Martinsville,  "  his  elected  domiciV^  The  only 
question  which  the  case  presents  is,  whether  the  endorsers  have 
been  legally  notified  of  the  non-payment  of  the  note  by  the 
drawer. 

Both  the  drawer  and  endorsers  resided  in  the  parish  of  St.  Ma- 
ry, and  the  bank  is  situated  in  St.  Martin  ;  and  it  is  contended 
by  the  plaintiffs'  counsel  that  the  case  is  provided  for  by  the  act 
of  1818,  to  determine  the  form  and  effects  of  the  election  of  do- 
micil with  regard  to  promissory  notes  made  in  favor  of  the 
banks  of  this  State,  &c.  See  B.  &  C.'s  Dig.  287.  The  4th  sec- 
tion of  that  act  provides  "  that  when  a  note  in  favor  of  any  of 
the  banks  of  this  State  shall  contain,  on  the  part  of  the  drawer, 
an  election  of  domicil  in  any  other  place  than  that  of  his  actual 
domicil,  the  protest  and  notification  for  want  of  payment  of  said 
note,  shall  be  made  (U  the  place  of  the  elected  domiciV^ 

Without  deciding  whether  that  statute  be  still  in  force,  upon 
which  point  we  express  no  opinion,  yet  we  have  no  doubt  that 
he  who  seeks  to  render  an  endorser  liable  under  its  provisions. 
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must  show  a  notice  of  protest,  in  due  time,  at  the  place  indicated 
by  the  drawer  as  his  elected  domicil,  and  which,  by  legal  intend- 
ment, becomes,  pro  hoc  vicej  the  domicil  of  the  endorser,  unless, 
according  to  the  third  section  of  the  act,  he  shall  have  elected 
another  domicil  above  his  signature. 

The  certificate  of  the  notary  public  as  to  the  notices  given  by 
him  is,  ^  that  the  parties,  &c.  were  duly  notified  of  the  protest 
thereof,  by  letters  to  them  vtrritten  and  addressed,  dated  on  the 
day  of  said  protest,  and  served  upon  them  respectively  in  the 
manner  following,  viz :  by  means  of  three  written  notices  ad- 
dressed to  the  drawer,  J.  Smith,  and  to  the  endorsers,  James 
Campbell  and  James  S.  Norris,  all  of  the  parish  of  St.  Mary, 
which  three  notices  I  have  deposited  in  the  post-ofiice  at  St. 
Martinsville,  and  by  leaving  and  ftunishing  the  said  cashier, 
Adrien  Dumartrait,  similar  notices  as  those  directed  as  afore- 
said." 

The  plaintifi*'s  counsel  relies  upon  the  notices  left  with  the 
cashier  as  sufficient  to  hold  the  endorsers ;  but  we  are  of  opinion 
that  they  are  insufficient  in  two  important  particulars :  first, 
that  it  does  not  appear  that  the  notices  were  left  at  the  banking 
house,  which  was  the  elected  domicil ;  nor,  secondly,  does  it  ap- 
pear that  they  were  addressed  to  the  endorsers  at  that  place. 
They  may  have  been  given  to  the  cashier  at  some  other  place, 
and  if  they  were  similar  to  those  put  into  the  post  office,  they 
were  addressed  to  the  parties  at  the  parish  of  St.  Mary.  To 
bind  the  endorser  the  statute  requires  notice  at  the  elected  do- 
micil, if  the  bank  relies  upon  a  constructive  notice,  and  a  nota- 
rial certificate  to  prove  it. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  ours  is  for  the  defendant,  as  in 
case  of  nonsuit,  with  costs  in  both  courts. 

/.  jE7.  Morse  and  Nicholls,  for  the  plaintiffs. 

Splane  and  Steioart,  for  the  appellants. 
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Thomab  B.  Kershaw  v.  Pelletier  Delahoubsaye,  Sheriff,   and 

another. 

Where  a  judgment  haa  been  rendered  in  favor  of  a  plaintiff,  the  whole  judgment,  in- 
clnding  the  costs,  ia  his  property.  He  ia  supposed  to  have  advanced,  or  is  liable 
idr  the  costs,  and  the  sheriff  must  look  to  him  for  their  payment  And  where  the 
property  seized  and  sold  for  cash  to  satisfy  the  judgment,  has  been  purchased  by 
the  plaintiff,  the  sheriff  haa  no  right,  on  the  refusal  of  the  plaintiff  to  pay  his  costs, 
to  resell  the  property.    Such  a  sale  will  be  void. 

Appeal  from  the  District  Court  of  St.  Maiy,  King^  J. 

W,  C.  Ihoight^  for  the  plaintiff. 

SpUme,  appellant,  pro  se.    Stewart,  on  the  same  side. 

MoRFHT,  J.  The  plaintiff,  as  administrator  of  the  estate  of  his 
deceased  wife,  Pelagie  Kershaw,  had  a  tract  of  land  belonging 
to  one  Jonathan  Smith,  seized  and  sold,  on  the  4th  of  Febru- 
ary, 1833,  under  an  order  of  seizure  and  sale,  obtained  by 
the  said  Pelagie,  in  her  lifetime.  The  property  was  ai^udi- 
cated  to  the  plaintiff,  for  $284.  He  entered  a  credit  for  this 
sum,  as  administrator,  on  the  order  of  seizure  and  sale,  and 
directed  the  sheriff,  P.  Delahoussaye,  to  make  his  return,  to 
convey  the  land  to  him,  and  to  discontinue  all  further  proceed- 
ings on  said  writ.  Notwithstanding  these  directions,  the  sheriff 
refused  to  make  his  return  and  execute  a  deed  to  the  plaintiff,  un- 
less all  his  costs  were  first  paid,  and  proceeded  to  advertise  the 
land  for  sale  again,  and,  on  the  1st  of  April  following,  sold  the 
same  to  Alexander  R.  Splane,  for  $135,  payable  in  twelve  months 
after  that  date.  This  action  was  brought  to  annul  the  sale  made 
to  Splane,  and  to  recover  damages  from  the  sheriff  for  his  ille- 
gal conduct.  After  setting  forth  the  foregoing  facts,  the  petition- 
er alleges  divers  irregularities  in  the  second  sale.  There  was  a 
judgment  below,  annulling  the  sale  to  Splane,  and  requiring  the 
sheriff  to  make  a  deed  of  sale  to  the  plaintiff,  and  to  amend 
and  correct  his  writ  accordingly.    Splane  alone  has  appealed. 

The  plaintiff  in  a  suit  ha^  the  complete  property  and  control 
of  a  judgment  in  his  favor,  and  a  sheriff  has  no  right  or  interest  in 
it  for  his  costs.    It  is  not  the  sheriff,  but  the  party  who  succeeds 
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in  a  suit,  that  recovers  the  costs.  C.  P.  art.  548,  et  seq.  In 
Williams  v.  Gallierif  1  Rob.  04,  this  court  held,  that  where 
a  judgment  is  rendered  in  favor  of  a  plaintiff,  the  whole  judg- 
ment, including  the  costs,  is  his  property:  that  he  is  sup- 
posed to  have  advanced,  or  to  be  liable  for,  the  costs;  that 
the  sheriff  has  no  right,  in  violation  of  his  orders,  or  those 
of  his  attorney,  to  sell  the  property  seized,  in  order  to  se- 
cure their  payment;  and  that  if  he  does,  such  sale  will  be 
void.  In  the  present  case  the  return  of  the  sheriff  shows,  that 
upon  the  first  exposure  of  the  property,  it  was  ai^udicated 
to  the  plaintiff,  but  it  mentions  that  the  latter  having  failed 
to  comply  with  the  conditions  of  the  sale,  it  was  advertised 
and  sold  to  Splane.  The  plaintiff's  attorney  testifies  that  after 
the  property  was  struck  off  to  the  plaintiff,  he  requested  and  di- 
rected the  sheriff  to  return  the  execution  as  satisfied  for  the 
amount  of  the  bid ;  but  that  the  sheriff  answered,  that,  if  his  costs 
were  paid  to  him,  he  would  return  the  writ  with  the  credit  as  re- 
quired, the  sale  being  a  cash  one ;  but  that  if  his  costs  were  not 
paid,  he  would  proceed  to  sell  the  property  again.  It  is  clear 
that  the  sheriff  was  bound  to  obey  the  directions  of  the  plaintiff, 
or  his  attorney,  and  had  no  authority  to  proceed  to  a  second  sale 
of  the  property.  He  was  to  look  to  the  plaintiff  for  his  costs, 
in  the  same  manner  as  if  the  proceedings  had  been  stayed  by 
his  order,  without  any  sale  being  made. 

Judgment  Jiffirmed, 


Sarah  B.  Spencer,  Tutrix  of  John  N.  E.  De  Hart  and  others, 
Minors,  v.  Alfred  T.  Conrad,  Administrator  of  the  succes- 
sion of  John  De  Hart,  deceased. 

In  the  absence  of  any  evidenee  of  debts  existingr  against  a  oommnnity  between  hot- 
band  and  wife,  the  legal  presomption  is  that  there  are  none. 

Where  the  petition  alleged  that  certain  slaves  claimed  by  the  i^aintiffii  belonged  to 
their  ancestress  at  the  time  of  her  marriage,  they  may  amend  their  petiti<m  by 
averring  that  the  title  of  their  ancestress  was  made  subseqaently  to  her  mvriage. 


\ 
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Such  an  amendment  does  not  change  the  nature  of  the  demand.  Amendments 
after  issue  joined,  depend  on  the  exercise  of  a  sound,  legal  discretion,  and  ought  to 
be  allowed  wherever  the  admioifltration  of  justice  requires  it    C.  P.  419. 

Though  the  sale  of  the  property  of  minora  may  be  invalid  from  the  want  of  the  for- 
malities prescribed  by  law,  it  will  be  no  defence  to  an  action  against  their  tutor  for 
the  price,  which  had  been  received  by  him.  The  formalities  prescribed  for  the 
sale  of  minors'  property,  aie  intended  for  their  protection  alone ;  the  nullities  re- 
sulting firom  the  want  of  their  observance,  are  relative,  of  which  the  purchaser 
cannot  take  culvantage ;  the  minors  alone  can  oppose  them. 

Art  345  of  the  Civil  Code,  which  declares  that  *'  a  tutor,  cannot,  without  authority 
from  a  judge,  by  and  with  the  advice  of  a  famUy  meeting,  accept  or  refuse  an  in- 
heritance which  has  descended  to  the  minor}"  does  not  apply  to  a  sum  given  to  the 
minors  by  their  grandmother  as  an  advance  on  their  share  in  her  successioin.  Such 
a  donation  qwy  be  accepted  by  the  tutor,  or  by  either  of  the  parents,  or  by  any  le- 
gitimate ascendant  of  the  minors.    C.  C,  1533. 

In  an  action  by  the  tutrix  of  the  minor  hein  of  a  deceased  wife  against  the  adminis- 
trator of  the  husband's  estate,  to  recover  the  amount  of  a  note,  made  by  a  third 
peiBon»  and  alleged  to  have  been  given  to  the  wife  by  her  mother,  and  the  amount 
received  by  the  husband,  the  maker  of  the  note,  offered  as  a  witness  to  prove  its 
payment,  testified  that  he  had  paid  its  amount,  about  fourteen  yeais  before,  to  plain- 
tiff, but  that  the  note  bore  the  receipt  of  the  defendant's  intestate.  The  note  was 
payable  to  the  intestate,  who  obtained  the  amount  from  the  plaintiff,  and  receipted 
for  it  on  the  back  of  the  note.  Oli  an  objection  to  the  testimony,  on  the  ground 
that  the  receipt  was  the  best  evidence  of  the  payment :  Held,  that  the  evidence 
was  admissible ;  that  when  the  plaintiff  was  reimbursed  the  amount  of  the  note, 
she  surrendered  it  doubtless  to  the  intestate ;  that  after  the  lapse  of  fourteen  years, 
it  cannot  be  presumed  that  the  note  has  been  preserved ;  and  that  the  rule  that  the 
best  evidence  must  be  produced,  means  only,  that  so  long  as  the  higher  or  better  evi- 
dence is  within  the  power  of  the  party,  he  shall  not  be  allowed  to  introduce  inferior* 

Appeal  from  the  Court  of  Probates  of  St,  Mary,  Dumartraitf  J. 

Olivier  and  VoorhieSy  for  the  plaintiff. 

Oihbon  and  Maskelly  for  the  appellant. 

MoRPHY,  J.  This  is  an  action  brought  by  the  grandmother 
and  tutrix  of  the  minor  children  of  the  late  John  De  Hart, 
against  the  administrator  of  his  estate,  to  settle  and  liquidate 
the  rights  and  claims  of  said  minors,  as  heirs  of  their  deceased 
mother,  Cornelia  S.  De  Hart.  The  petitioner  alleges  that,  on 
the  death  of  the  minors'  mother,  their  father,  John  De  Hart,  was 
confirmed  as  their  natural  tutor,  and  administered  their  proper- 
ty up  to  the  time  of  his  death,  which  took  place  in  December, 
1841,  That  John  De  Hart  and  Cornelia  S.  Evans  were  married 
in  the  parish  of  West  Feliciana,  and  that,  at  the  time  of  her 
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marriage,  she  owned  upwards  of  twenty  slaves,  and  a  tract  of 
land  in  the  said  parish,  all  free  from  any  incumbrance.  That 
after  her  marriage,  Cornelia  S.  De  Hart  received  from  the  plain- 
tiff, her  mother,  in  payment  of  her  patrimony,  and  on  account 
of  the  over  valuation  of  her  said  land,  a  note  of  F.  A.  Evans 
for  8650,  besides  several  slaves,  for  which  a  deed  of  conveyance 
was  executed  to  her ;  and  that  the  note  bore  interest  at  five  per 
cent  from  the  26th  of  June,  1826,  and  was  paid  to  said  John  De 
Hart.  That  from  1824  to  1829,  De  Hart  resided  in  West  Felici- 
ana, engaged  in  the  cultivation  of  cotton,  when  he  purchased 
from  Ely  Broussaxd  a  plantation  in  the  parish  of  St  Mary, 
called  the  "Orange  Grove,**  which  was  his  last  place  of  resi- 
dence. That  for  the  plantation  he  contracted  to  pay  #11,000, 
in  four  instalments,  to-wit,  $2000  cash,  $2000  in  March,  1830, 
$3000  in  March,  1831,  and  $4000  in  March,  1832.  That  being 
unable  to  complete  all  these  payments,  the  plaintiff  advanced  to 
said  De  Hart,  for  that  purpose,  the  sum  of  $3784  63,  with  the 
express  understanding  that  the  same  should  be  considered  as 
given  to  his  minor. children  in  advance  of  their  share  in  the  suc- 
cession of  their  grandmother,  the  plaintiff.  The  petition  fur- 
ther represents  that,  shortly  after  the  death  of  Cornelia  S.  De 
Hart,  which  occurred  in  December,  1832,  an  inventory  was 
taken,  in  which  the  rights  of  the  minors  are  fully  shown.  That 
the  crop  of  1832,  having  been  made  previous  to,  and  being  unsold 
at  the  time  of  the  death  of  Cornelia  S.  De  Hart,  her  heirs  are  en- 
titled to  one  half  of  the  nett  proceeds  thereof;  and  that  in  addition 
to  the  property  recognized  and  set  apart  as  the  separate  proper- 
ty of  the  minors,  they  are  justly  entitled  to  the  following  sums, 
to-wit: 

1st.  One  half  of  the  community  property  which  existed  at  the 
death  of  their  mother,  and  the  revenue  thereof. 

2d.  The  amount  of  the  note  of  $650,  drawn  by  F.  A.  Evans, 
with  interest  thereon  from  29th  June,  1826. 

3d.  One  half  of  the  crop  of  sugar  and  molasses  made  on 
the  "  Orange  Grove  plantation,"  during  the  year  1832,  to-wit : 
$1962  75. 

4th.  The  nett  amount  of  the  proceeds  of  the  slaves  sold  as  be- 
longing to  the  minors,  amounting  to  $1380. 
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5th.  The  amount  advanced  to  John  De  Hart  for  the  account 
of  the  minors,  to-wit,  93784  60,  on  the  9th  of  April,  1834, 
with  interest  thereon. 

6th.  The  hire  of  the  slaves,  the  separate  property  of  the 
minors. 

The  petitioner  further  represents,  that  a  public  sale  has  been 
made  of  all  the  property  left  by  the  said  De  Hart,  which  amount- 
ed to  <^24,846  91,  and  that,  according  to  the  €tdvice  of  a  family 
meeting,  a  large  portion  of  said  property  was  a4iudicated  to  the 
minors,  &c. 

The  petition  concludes  with  a  prayer  that  all  the  property 
belonging  to  the  minors  De  Hart,  as  the  heirs  of  Cornelia  S.  De 
Hart,  their  mother,  be  recognized  and  set  apart  to  them  as  such, 
or  the  value  thereof  accounted  for,  and  that  their  tutrix  do  re- 
cover the  sum  of  825,000,  or  whatever  sum  said  minors  may 
be  entitled  to  upon  a  fair  settlement  and  liquidation  of  their 
claims;  &c. 

The  defendant,  after  a  formal  denial,  denies  specially  that  any 
profits  were  made  during  the  existence  of  the  community,  and 
avers  that  the  same  was  insolvent ;  he  denies,  further,  that  Cor- 
nelia S.  De  Hart  had  in  possession,  at  the  time  of  her  marriage, 
any  slaves  as  her  paraphernal  property ;  and  avers  that  all  the 
slaves  in  the  possession  of  De  Hart  at  the  day  of  his  death,  were 
purchased  long  after  his  marriage  with  said  Cornelia  S.  Evans, 
and  that  the  same  were  illegally  delivered  over  to  the  plaintiff 
in  this  suit,  she  having  claimed  them  as  belonging  to  the  minors, 
when  in  reality  they  belonged  to  the  community  that  existed  be- 
tween said  De  Hart  and  his  wife.  The  defendant  further  says, 
that  from  the  25th  of  December,  1832,  to  the  day  of  his  death, 
John  De  Hart  was  the  overseer  and  manager  of  the  plantation 
and  slaves,  and  as  such  was  entitled  to  one  thousand  dollars  per 
annum  during  said  time,  as  a  compensation  for  his  services,  to 
be  deducted  from  the  nett  proceeds  of  the  crops ;  and  that  the 
said  De  Hart  has  a  large  claim  against  said  minors  for  their 
maintenance  and  education,  amounting  to  at  least  $300,  for  each, 
per  annum,  from  the  25th  of  December,  1832,  up  to  the  time  of 
his  death.  The  defendant  furthei*  avers,  that  the  estate  of  De 
Hart  is  not  indebted  to  said  minors  for  the  proceeds  of  the  sale  of 
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the  slaves,  /tm,  Stacks  Stepney ^  MUly  and  her  two  children,  as  no 
legal  sale  has  been  made  of  said  property,  and  that  the  title  is 
still  vested  in  the  minors,  because  no  legal  family  meeting  au- 
thorized the  sale,  the  under-tutor  of  the  minors  not  being  present 
at  said  family  meeting.  The  defendant  further  specially  denies 
that  any  donation  or  advance  of  $3784  60,  was  ever  made  by 
the  plaintiff  as  alleged,  and  avers  that  if^ J.  De  Hart  ever  re- 
ceived said  amount,  it  was  cash  loaned  to  him  by  the  plaintiff 
for  his  individual  use,  and  not  to  pay  for  the  land  purchased  of 
Broussard,  as  the  same  was  all  paid  for  prior  to  the  time  the 
amount  was  loaned,  &c. 

The  plaintiff,  by  leave  of  the  court  below,  amended  her  origi- 
nal petition  by  alleging  that  John  De  Hart  and  Cornelia  S.  Evans 
were  married  in  the  year  1824 ;  but  that  the  title  to  the  slaves 
claimed  in  kind  was  made  and  completed  only  in  the  year  1825. 

There  was  a  judgment  below  in  favor  of  the  plaintiff,  firom 
which  the  defendant  appealed. 

At  the  death  of  Mrs.  De  Hart,  an  inventory  of  the  conunu- 
nity  was  made  on  the  21st  of  February,  1833,  amounting  to 
912,987  50,  in  which  the  Orange  Grave  plantation  is  appraised  at 
812,000.  This  inventory,  which  is  signed  by  J.  De  Hart  and  the 
under-tutor  of  the  minors,  mentions,  as  the  separate  property  of 
the  succession  of  Cornelia  S.  Evans,  the  very  slaves  which  are 
claimed  in  kind  in  this  suit.  There  is  no  evidence  in  the  record 
showing  that,  at  that  time,  the  conununity  was  indebted.  An 
attempt  has  been  made  to  show  that  a  large  amount  was  yet 
due  on  the  Orange  Grove  plantation  in  1833,  by  the  production  of 
an  account  in  the  handwriting  of  De  Hart,  which  was  found 
among  his  papers,  and  which  mentions  payments  as  having  been 
made  on  said  property  as  late  as  1840.  Even  if  this  paper 
could  be  considered  as  evidence,  it  is  contradicted  by  the  de- 
fendant's answer,  which  avers  that  the  Orange  Grove  planta- 
tion, bought  of  Broussard,  was  entirely  paid  for  prior  to  the  ad- 
vance of  83,784  60,  made  by  the  plaintiff  in  1834.  The  last 
instalment  for  this  land  became  due  in  March,  1832,  and  the 
evidence  shows  that  it  was  to  enable  De  Hart  to  make  his 
payments,  that  the  plaintiff  agreed  to  place  in  his  hands,  as  an 
advance  to  her  grandchildren  on  her  succession,  the  aforesaid 
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amount.  In  the  absence  of  evidence  that  the  [community  was 
indebted,  the  legal  presumption  is  that  no  debts  existed. 

In  regard  to  the  slaves  claimed  as  the  separate  property  of  the 
minors,  they  appear  to  have  been  conveyed  by  the  plaintiff  to 
her  daughter,  Cornelia  S.  Evans,  on  the  14th  of  April,  1825,  in 
part  payment  of  a  sum  of  #17,686  16,  which  she  owed  to  her 
as  her  tutrix,  for  her  portion  in  the  estate  of  her  father,  Natha- 
niel Evans.  They  were  recognized  and  set  apart  as  her  sepa- 
rate property  in  the  inventory  made  after  her  death,  and  when 
J.  De  Hart  died,  thoy  were  delivered  to  the  plaintiff  as  belonging 
to  the  minors.  The  idea  of  claiming  them  as  bought  by  the 
community,  seems  to  have  been  suggested  by  the  error  committed 
in  the  first  petition  presented  by  the  plaintiff,  which  alleged  that 
they  belonged  to  Cornelia  S.  Evans  at  the  time  of  her  marriage  ; 
and  a  bill  of  exceptions  was  taken  to  the  amendment  permitted 
by  the  judge,  on  the  ground  that  ^^  it  altered  the  substance  of  the 
demand  as  originally  made."  This  amendment  did  not  in  the 
least  change  the  nature  of  the  demand,  but  merely  sets  forth  the 
correct  date  when  the  title  to  the  property  was  made  to  Cornelia 
S.  Evans.  Had  it  not  been  allowed,  the  defendant  would  surely 
had  objected  to  the  introduction  of  the  deed  of  1825,  by  which 
she  became  owner  of  the  slaves,  on  the  ground  that  the  allegata 
and  ftdbata  must  agree ;  and  had  this  succeeded,  the  slaves 
might/wMiiUy  then  have  been  considered  as  belonging  to  the 
community.  Amendments  after  issue  joined  depend  on  the  exer- 
cise of  a  sound  and  legal  discretion,  and  ought  to  be  allowed 
in  all  cases  where  the  administration  of  justice  requires  it. 
Code  of  Practice,  art.  419.     2  Mart.  N.  S.  626. 

The  claims  made  on  behalf  of  the  estate  of  John  De  Hart, 
for  his  wages  as  an  overseer,  from  1833  to  1841,  and  for  expenses 
for  the  maintenance  and  education  of  his  children,  were  pro- 
perly disallowed  by  the  inferior  court.  The  deceased  during  all 
that  time  was  working  for  his  own  account,  and  eiyoyed  all 
the  crops  made.  He  has  been  justly  decreed  to  pay  only  for  the 
rent  of  the  half  of  the  land  belonging  to  his  children,  and  for 
the  hire  of  their  slaves.  As  relates  to  the  value  of  the  services 
of  the  slaves,  the  testimony  is  somewhat  contradictory,  as  it 
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usually  happens  in  matters  of  opinion ;  but  the  conclusion  to 
which  the  court  below  arrived  is,  we  think,  sustained  by  the 
evidence.  In  relation  to  the  expenses  of  the  minors,  it  is  shown 
that  they  have  always  lived  with  the  plaintiff  from  the  time  of 
their  mother's  death,  except  John  N.  De  Hart,  who  was  at 
school  in  Kentucky,  and  that  she  paid  all  their  expenses. 

It  is  next  urged  that  as  the  title  of  the  minors  to  certain  slaves 
which  have  been  sold,  vests  still  in  them,  by  reason  of  inform 
malities  in  the  proceedings  which  led  to  the  sale,  they  cannot 
claim  the  price  received  by  their  deceased  father,  but  must 
claim  the  property,  which  has  not  ceased  to  be  theirs.  The  ille- 
gality spoken  of,  is  the  absence  of  the  under-tutor  of  the  minors, 
who,  it  appears,  was  not  present  when  the  family  meeting  de- 
liberated, but  who  afterwards  approved  of  their  decision  at  the 
foot  of  the  prods-verbal  drawn  up  by  the  judge.  Admitting 
that  this  irregularity  is  such  a  one  as  would  avoid  the  sale  if 
taken  advantage  of  by  the  minors,  we  cannot  see  any  right  in  the 
tutor,  who  has  received  the  proceeds  of  the  property,  to  with- 
hold it  on  that  account.  The  purchasers  of  these  slaves  may 
not,  and  probably  will  not  be  disturbed  by  the  minors,  who, 
when  thay  become  of  age,  may,  by  receiving  the  price,  render 
the  sale  perfectly  valid.  This  court  has  often  held  that  the  for- 
malities prescribed  for  the  sale  of  minors'  property,  being  intend- 
ed for  their  protection,  the  nullities  resulting  from  a  want  of 
these  formalities,  are  relative  nullities,  of  which  even  the  pur- 
chaser cannot  take  advantage,  but  which  the  minors  alone  can 
oppose.     10  Mart.  281.    6  lb.  N.  S.  362. 

The  defendant  next  contends,  that  the  sum  of  $3784  60,  claim- 
ed on  behalf  of  the  minor  children  of  De  Hart,  with  a  mortgage 
against  the  estate  for  its  payment,  is  a  debt  due  to  the  plaintiff 
in  her  own  right  by  the  deceased,  and  for  which  sh^  must  sue 
in  her  own  name,  as  an  ordinary  creditor.  The  written  ac- 
knowledgement, signed  by  De  Hart,  is  in  the  following  terms, 
to-wit: 

''  Due  Mrs.  Sarah  B.  Evans,  three  thousand  seven  hundred 
and  eighty-four  dollars,  and  sixty  cents,  having  been  advanced 
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at  sundry  times  to  the  estate  of  Cornelia  S.  Evans  De  Hart, 
and  which  sum  I  promise  to  pay  on  demand,  as  tutor  of  the  said 
estate. 

John  Db  Habt.** 
^  Oakland,  Oih  April,  1834.'* 

To  explain  this  document,  the  plaintiff  offered  the  evidence  of 
N.  E.  and  F.  A.  Evans,  the  brothers  of  the  minors'  mother,  who 
testified  that  sundry  payments  in  money  had  been  made  by  the 
plaintiff  to  John  De  Hart,  as  tutor  of  the  minors,  both  before  and 
after  the  death  of  Mrs.  De  Hart,  which  were  an  €tdvance  on  ac- 
count of  the  share  of  Mrs.  De  Hart  in  the  succession  of  her  mo- 
ther, the  present  plaintiff.  These  witnesses  wers  objected  to  on 
the  score  of  interest,  as  the  amount  so  advanced  must  be  collated 
to  the  succession  of  Mrs.  Evans,  their  mother,  at  her  death.  The 
interest  which  these  witnesses  have  in  this  suit,  is  not  very  ap- 
parent or  direct ;  but  whether  such  an  interest  exists  or  not,  it 
is  unnecessary  to  examine,  as  we  are  satisfied  from  the  words 
of  the  instrument  itself,  that  the  money  was  intended  by  the 
plaintiff  as  an  advance  to  her  grandchildren,  and  not  as  a  loan 
to  her  son-in-law ;  although  it  is  clear  that  she  was  influenced 
by  the  desire  of  facilitating  him  in  his  business,  when  she  made 
these  advances  to  his  children.  But  it  is  insisted  that  if  this 
money  was  intended  as  a  donation  to  the  minors,  the  tutor  could 
not  accept  it  without  the  advice  and  consent  of  a  family  meet- 
ing ;  and  we  are  referred  to  article  345  of  the  Civil  Code,  which 
requires  this  formality  for  the  acceptance,  or  repudiation' of  an 
inheritance  which  has  descended  to  a  minor.  It  surely  does  not 
apply  to  a  donation,  which  can  be  accepted  by  either  of  the 
parents  of  a  minor,  though  they  be  not  his  tutors.  Civil  Code, 
art  1533. 

In  relation  to  the  note  of  $650,  drawn  by  F.  A.  Evans,  the 
evidence  shows  that  it  was  given  to  John  De  Hart,  together 
with  certain  slaves,  of  which  the  plaintiff  made  a  donation  to 
his  wife,  in  June,  1826,  The  drawer,  who  was  produced  to 
prove  its  payment,  testified  that  he  paid  it  into  the  hands  of  die 
plaintiff,  but  that  the  note  bore  the  receipt  of  De  Hart  to  her  on 
its  back  for  its  amount.    On  tHis  fact  appearing,  the  defendant's 
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counsel  objected  to  the  testimony,  on  the  ground  that  the  re- 
ceipt was  the  best  evidence  of  payment.  The  objection  being 
overruled,  he  took  a  bill  of  exceptions.  We  think  that,  under 
the  circumstances  of  this  case,  the  court  did  not  err.  The  rule 
that  the  best  evidence  must  be  adduced,  means  only  that  so 
long  as  the  higher  or  superior  evidence  is  within  a  party'd 
power,  he  shall  give  no  inferior  proof  in  relation  to  it.  This 
note  had  been  made  to  the  order  of  De  Hart,  who,  it  would 
appear,  obtained  the  money  from  the  plaintiff,  and  receipted  for 
it  on  the  back  of  the  note.  When  she  was  reimbursed  by  the 
maker,  she  surrendered,  no  doubt,  the  note  to  him.  After  the 
lapse  of  fourteen  years,  it  can  hardly  be  presumed  that  this  note, 
which  was  supposed  to  be  of  no  value  to  any  one,  has  been 
preserved. 

Upon  the  whole,  we  have  carefully  examined  the  testimony 
in  this  case,  and  have  come  to  the  conclusion  that  justice  has 
been  done  between  the  parties* 

Judgment  affirmed. 


Maiue  Fanchonette  v.  Pierre  Grange  and  others,  Heirs  of  Laurent 

Grange,  deceased. 

Deciflion  in  Fanchonette  ▼  Grange,  5  Rob.  510,  affirmed. 

Where  the  plaintiff  offered  in  evidence  a  duly  certified  copy  of  a  notarial  act,  pnrport- 
mg  to  have  been  made  lh>m  a  complete  and  perfect  original,  together  with  the 
record  book  of  the  parish  judge,  acting,  ex  ojfieiot  as  a  notary,  in  which  the  act  ap- 
pears to  have  been  recorded  several  years  before  the  trial,  and  evidence  to  afaow 
that,  at  the  time  of  the  judge's  death,  his  office  was  in  great  confusion,  that  many 
acts  were  found  incomplete,  and  the  originals  of  many  others  lost,  an  original  will 
be  presumed  to  have  existed,  and  the  copy  be  received  as  evidence ;  and  this,  though 
an  incomplete  original  of  the  act  of  which  the  copy  was  oifered,  may  have  been 
ibiiDd  among  his  papeis. 

Appeal  from  the  District  Court  of  Lafayette,  Boyce^  J. 

Garland,  J.  The  plaintiff  sues  for  910,000  damages,  which 
she  alleges  she  has  sustained,  in  ccmsequence  of  the  illegal  and 
forcible  seizure  and  detention  of  her  person  and  of  her  two 
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children  by  the  defendants,  and  the  assertion  by  them  that  she 
is  a  slave,  and  their  property,  forming  a  portion  of  the  succession 
inherited  by  them  from  Lambent  6rang6,  deceased,  to  whom  she 
formerly  belonged.  She  avers  that  she  is  a  free  woman,  having 
been  regularly  emancipated  by  Laurent  6rang6  in  1686,  and 
that  the  allegation  that  she  is  a  slave  is  unfounded ;  wherefore 
she  asks  for  a  judgment  for  the  damages  claimed,  and  that  she 
and  her  children  may  be  decreed  to  be  free,  said  claim  having,  as 
ot  Louis  Grang6,  been  already  recognised  and  adjudged  by  a 
judgment  against  Louis  Grang6,  one  of  the  defendants,  affirmed 
at  the  last  term  of  this  court 

Hie  defendants,  for  answer,  aver,  that  the  judgment  rendered 
last  year  in  favor  of  the  plaintiff  against  Louis  Grange,  is  not 
bin^ng  on  any  of  them,  unless  it  be  said  Louis,  as  they  were 
not  parties  to  it ;  that  the  said  plaintiff  and  her  children  are 
slaves,  never  having  been  legally  emancipated ;  that  the  pre- 
tended act  of  emancipation,  on  which  she  bases  her  claim  to 
freedom,  never  existed ;  and  that  no  original  of  the  copy  of  the 
act  of  emancipation  exhibited  by  plaintiff  ever  existed,  there 
being  only  in  the  parish  judge^s  office  an  act  sous  seing  priv6f  not 
signed  by  him,  and  only  attested  by  one  witness. 

On  the  trial,  the  plaintiff  gave  in  evidence  the  record  of  the 
suit  of  herself  against  Louis  Grang6  decided  at  the  last  Sep- 
tember term  of  this  court,  (5  Rob.  610)  for  the  purpose  of  prov- 
ing that  she  had  been  recognised  and  declared  to  be  a  free 
woman,  in  an  action  with  one  of  the  heirs  of  Laurent  Grang6. 
She  also  offered  the  duly  certified  copy  of  an  act  of  emancipa* 
tion,  purporting  to  have  been  passed  before  the  late  judge  of 
Lafayette,  now  dead ;  said  copy  purporting  to  have  been  made 
from  a  complete  and  perfect  act.  She  also  produced  the  record 
book  of  said  judge,  on  which  said  act  appears  to  have  been  re- 
corded, in  the  words  of  the  copy  produced,  some  six  or  seven 
years  l^fore  the  trial.  She  further  proved  that  at  the  death  of 
the  judge,  the  office  was  in  great  confUsion,  and  that  many 
originals  of  acts  recorded  could  not  be  found.  Many  were  in- 
complete, and  others  supposed  to  have  been  lost.  The  proceed- 
ings of  the  police  jury,  authorising  the  emancipation  of  the 
plaintiff  were  introduced,  and  generally  all  the  testimony  given 
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on  the  trial  of  the  first  suit.  The  plaintiff  also  proved,  that  a 
short  time  after  the  decision  of  this  court,  in  her  suit  against 
Louis  Grang6,  that  individual,  together  with  one  of  his  co-heirs, 
forcibly  took  her  and  her  children  into  possession,  still  alleging 
a  claim  to  them. 

On  the  part  of  the  defendants,  it  was  shown,  that  the  plain- 
tiff alwajrs  resided  with  Laurent  Grang^  after  her  emancipa* 
tion,  until  the  time  of  his  decease,  about  eighteen  months  before 
the  trial ;  and  one  witness  says,  that  she  was  his  concubine. 
Greig,  whose  name  is  mentioned  as  a  subscribing  witness  to  the 
act  of  emancipation,  in  the  copy  produced,  says  he  has  no  re- 
collection of  having  signed  the  original.  That  he  has  signed  a 
great  many  acts  as  a  witness,  sometimes  seeing  the  parties  sign, 
and  sometimes  not.  His  office  was  close  to  that  of  the  judge, 
and  he  was  oft^en  called  on  to  attest  acts  and  documents.  As  to 
Hall,  the  other  witness,  it  is  proved  that  he  is  dead ;  that  at 
the  time  of  the  act  of  emancipation,  he  was  a  clerk  for  the 
parish  judge,  and  his  signature  to  the  incomplete  act,  is  proved 
to  be  genuine.  The  present  parish  judge  says  that  he  cannot 
find  in  his  office  any  original  of  the  act  of  which  a  copy  is  pro- 
duced ;  that  it  is  recorded  in  its  proper  place,  in  the  hand  wri- 
ting of  a  former  clerk  of  his  predecessor ;  and  he  produces  an 
act  similar  in  all  respects  to  the  copy,  except  that  it  is  only 
signed  by  Laurent  Grang^,  and  Hall  as  witness.  Neither  the 
signature  of  Greig  as  a  witness,  nor  of  the  judge  is  affixed,  nor 
are  the  names  of  the  witnesses  mentioned  in  the  concluding 
part,  as  in  the  copy  and  in  the  record.  This  witness,  as  well  as 
O'Brien,  who  was  employed  by  the  police  jury  of  the  parish  to 
examine  and  arrange  the  papers  in  the  office  after  the  death 
of  the  judge,  sustain  the  witnesses  of  the  plaintiff  in  the  fact,  that 
many  acts  are  recorded,  the  originals  of  which  cannot  be  found ; 
that  there  are  some  incomplete,  having  only  the  formal  cap- 
tion and  conclusion,  which  are  signed  by  the  parties ;  and  that 
many  other  acts  were  not  recorded  in  the  books  prepared 
for  the  purpose.  There  was  a  judgment  in  favor  of  the 
plaintiff,  declaring  her  and  her  children  free,  and  giving  $100 
damages  against  Louis  Grang6,  ftt)m  which  the  defendants 
have  appealed. 
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As  to  the  question,  whether  the  judgment  in  favor  of  the 
plaintiff  in  her  suit  against  Louis  6rang6,  as  one  of  the  heirs  of* 
Laurent  Grang6  deceased,  has  the  effect  of  the  thing  adjudged 
against  the  other  heirs,  it  is  not  necessary  now  to  decide  it,  fiu*- 
ther  than  to  say  that  that  judgment  is  binding  and  conclusive 
on  said  Louis  Grang^.  The  right  of  the  plaintiff  to  her  free- 
dom was  the  principal  question  in  that  suit ;  it  was  decided  in 
her  favor ;  and  there  is  no  justification  or  excuse  for  him,  in 
aiding  to  reduce  the  plaintiff  to  a  state  of  slavery,  after  she  had 
been  declared  free  by  a  competent  tribunal. 

All  the  questions  raised  in  this  case,  except  the  one  as  to  the 
force  and  effect  of  the  copy  of  the  act  of  emancipation  pro- 
duced by  the  plaintiff,  of  which  it  is  said  no  original  ever  ex- 
isted, were  discussed  and  decided  in  the  case  decided  last  year, 
and  we  consider  it  unnecessary  to  restate  or  reargue  them.  All 
the  acts  of  the  Legislature  relative  to  the  emancipation  of 
slaves,  were  examined  and  considered ;  the  proceedings  of  the 
police  jury  of  the  parish  of  Lafayette,  which  led  to  the  emanci- 
pation of  the  plaintiff,  were  there  fully  stated,  and  their  effects  de- 
cided on ;  and  it  only  remains  for  us  to  determine  the  question 
not  decided  at  the  last  term,  although  it  was  then  examined, 
and  which  has  been  again  considered. 

It  appears  to  us  that  the  counsel  for  the  defendants  has  been 
unsuccessful  in  his  attempt  to  make  a  distinction  between  this 
case,  and  that  of  MorUreuU^  &c.,  v.  Pierre,  9  La.  357.  If  their 
be  any  difference,  it  is  in  the  fact  that  the  act  emancipating 
the  plaintiff,  was  recorded  by  a  clerk  in  the  record  book  in  the 
judge's  office,  in  the  same  words  as  in  the  copy  produced,  which 
strengthens  the  presumption  that  an  original  existed.  The  copy 
produced  is  certified  as  having  been  given  in  October,  1836.  It 
is  not  pretended  that  it  has  been  ante-dated,  and  the  fact  is  that 
the  judge  who  certifies  it,  was  dead  before  this  difficulty  com- 
menced. The  counsel  for  the  defendants,  relying  alone  upon 
the  fact  of  his  having  produced  an  incomplete  act,  found  in  the 
judge's  office  after  his  decease,  calls  on  us,  notwithstanding  the 
production  of  a  copy  of  a  complete  act,  and  proof  of  its  record 
by  another  person  than  the  judge,  to  presume  that  no  original 
existed,  and  to  say,  that  the  judge  committed  a  forgery,  was 
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guilty  of  a  gross  violation  of  law,  his  duty,  and  obligations, 
and  that  a  clerk  in  his  office  aided  and  assisted  in  it,  without 
showing  that  there  was  any  motive  or  inducement  on  the  part 
either  to  do  wrong,  or  to  conmiit  an  error.  This  is  asking  us  to 
presume  against  what  we  think  is  the  weight  of  the  testimony, 
and  the  presumption  of  law  that  public  officers  do  their  duty 
until  the  contrary  is  shown,  in  a  case  involving  the  personal 
liberty  of  the  plaintiff  and  her  children. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed  with 
costs,  and  ten  per  cent  damages  against  Louis  Gf  ang^,  on  the 
sum  of  one  hundred  doll£U*s,  for  a  frivolous  appeal. 

/.  E.  Morse,  for  the  plaintiff. 

Voorhies,  for  the  defendants. 


WiLUAif  Offutt  v.  Charles  A.  Edwards. 

Where  an  attachment  has  been  obtained,  under  the  7th  section  of  the  act  of  7  April, 
1826,  by  a  plaintiff  whose  debt  is  not  jet  due,  on  making  oath  that  his  dabtor  ia 
about  to  remove  his  property  out  of  the  State  before  his  debt  becomes  due,  and  swear- 
ing to  the  other  facta  required  by  that  act,  evidence  will  be  admissible,  on  the  part 
of  the  defendant,  to  prove  conversatiena  and  declarations  of  the  latter,  made  out  oi 
the  presence  of  the  plaintiff,  previous  to  his  leaving  the  State,  and  a  short  time  be- 
fore the  attachment,  with  a  view  to  show  that  his  removal  from  the  State  was  not 
intended  to  be  permanent. 

Where  an  affidavit  is  made  that  a  defendant  has  left  the  State  with  a  view  not  to  re- 
turn, his  subsequent  return  will  not,  alone,  be  sufficient  to  dissolve  the  writ,  where 
circumstances  render  it  probable  that  the  original  intention  was  not  to  return ;  other- 
wise, where  nothing  suspicious  existed,  or  where  an  intention  to  return  is  proved. 

Where  an  affidavit  is  made  for  an  attachment,  some  prima  faeie  proof  mnst  be  adduced 
by  the  defendant  that  the  facts  sworn  to  are  not  true,  to  throw  the  burthen  of  proviD|^ 
their  truth  on  the  plaintiff 

Where  an  attachment  has  been  taken  oat  under  the  act  of  7  April,  1826,  but  under 
circumstances  that  did  not  justifjr  it,  the  defendant  is  entitied  to  compensation  for  any 
injury  he  may  prove  that  he  has  sustained  thereby,  and  for  the  trouble  and  expense 
to  which  he  may  have  been  subjected.  He  may  also  recover  what  he  has  paid 
for  professional  services  in  dissolving  the  attachment;  but  not  the  fees  of  the  coun- 
sel employed  to  prosecute  his  claim  for  damages.  His  right  to  damages  for  injury  to 
hu  reputation  and  credit,  depends  upon  the  motive  of  the  plaintiff;  if  it  were  the 
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porpoae  of  the  latter,  withoat  probable  cauBe,  to  injure  or  hanraas  him,  the  damages 
should  be  exemplary ;  aliter,  if  no  other  motive  induced  the  proceeding,  than  an  ho- 
nest desire  to  secure  the  payment  of  a  just  debt. 
The  remedy  by  attachment  is  a  hanh  and  severe  one,  and  should  not  be  resorted  to  but 
in  case  of  actual  necessity. 

Appbal  from  the  District  Court  of  St.  Landry,  Boyce^  J. 

Garland.  J.  In  the  month  of  March,  1843,  the  plaintiff  sold 
to  the  defendant  a  tract  of  land  for  $1,387  50,  payable  in  four 
instalments,  the  last  in  the  month  of  March,  1846.  On  the 
12th  of  October,  1843,  the  plaintiff,  proceeding  under  the  act  of 
the  Legislature,  which  authorises  an  attachment  in  certain  cases, 
although  the  debt  be  not  due,  commenced  this  suit  on  four  pro- 
missory notes,  and  an  act  of  sale  and  mortgage,  making  affida- 
vit that  the  defendant  was  about  permanently  to  leave  the 
State,  and  was  about  to  remove  his  property,  also,  before  the 
debts  became  due,  whereupon  an  attachment  was  issued,  and 
the  tract  of  land  and  several  slaves  were  attached,  and  taken 
into  possession  by  the  sheriff.  In  ten  or  twelve  days  after  the 
seizure,  the  defendant  released  his  slaves,  by  giving  bond  and 
security,  as  required  by  law,  and^  at  the  next  term  of  the  court, 
filed  his  answer,  averring  that  it  was  not  true  that  he  intended 
to  leave  the  State  permanently,  or  that  he  was  about  to  remove 
his  property  before  the  debts  claimed  became  due.  He  further 
alleged,  that  the  proceedings  of  the  plaintiff  were  vexatious  and 
oppressive,  and  that  he  had  suffered  damage  to  the  amount  of 
91000  in  consequence  of  them,  arising  from  the  seizure  and  de* 
tention  of  the  slaves,  and  the  loss  of  his  crop,  or  a  great  part 
thereof,  and  the  expense  incurred  in  saving  it ;  also,  from  the 
iiyury  to  his  credit  and  reputation,  said  proceedings  having 
caused  persons  to  suspect  that  he  was  unwilling,  or  unable,  to  pay 
his  debts.  Wherefore  he  prayed  that  the  attachment  might  be 
dissolved,  and  that  he  might  have  judgment  against  the  plaintiff 
for  $1000,  and  costs. 

No    exception  was  made  to  the  demand  in  reconvention. 

The  cause  was  tried  by  a  jury,  and  a  verdict  for  9500  damages 

was  given  against  the  plaintiff,  who,  after  an  inaffectual  ap- 

lication  for  a  new  trial,  has  appealed. 

The  evidence  shows  that  in  March,  1843,  the  defendant  pur^ 


92  OPELOUSAS, 


Ofiutt  Y.  Edwards. 


chased  of  the  plaintiff  and  one  Woods,  two  adjoining  tracts  of 
land,  and  shortly  after  returned  to  Mississippi,  of  which  State  he 
was  a  native,  from  whence  he  brought  from  fifteen  to  twenty 
slaves,  and  commenced  clearing  the  land,  and  preparing  to 
make  a  crop  of  com,  and  to  build  cabins.  He  did  not  bring  his 
wife  with  him  at  first,  having  no  house  to  live  in.  In  the  course 
of  the  spring  and  simimer  defendant  went  to  Mississippi  seve- 
ral times,  remaining  from  two  to  six  weeks,  his  wife  and  child 
being  there,  he  also  being  the  administrator  of  his  deceased  fa/- 
ther's  estate,  which  was  not  finally  settled ;  but,  at  the  same  time, 
he  always  expressed  an  intention  to  remain  in  this  State.  About 
the  month  of  September,  the  defendant  hired  several  of  his 
slaves  to  different  persons  in  his  neighborhood ;  he  sold  the  crop 
of  com  he  had  made ;  and  agreed  with  a  neighbor  and  relative,  to 
let  him  have  some  timber  he  had  prepared  to  build  a  house,  also 
some  rails,  upon  condition  of  the  same  being  returned  in  kind, 
when  wanted.  The  reasons  given  for  these  arrangements  were, 
that  he,  defendant,  intended  to  obtain  a  situation  as  overseer  on 
some  plantation  for  two  years,  which  would,  with  the  hire  of  his 
slaves,  enable  him  to  pay  more  easily  for  the  land  he  had  pur- 
chased. 

On  the  part  of  the  plaintiff,  in  addition  to  the  above  facts,  it 
was  proved  that  the  defendant,  a  short  time  before  the  attach- 
ment, expressed  some  apprehension  that,  in  consequence  of  the 
situation  of  his  father's  estate,  and  of  some  losses,  that  he  would 
not  be  able  to  meet  the  payments  for  the  land  he  had  purchased, 
and  stated,  that  if  Woods  pressed  him  for  payment,  and  had  the 
land  sold  under  an  execution,  and  it  should  not  pay  the  debt, 
then  he  might  look  out  for  property  to  pay  the  balance,  ^  as  he  " 
defendant  "  was  not  bom  yesterday.*'  It  is  not  proved  that  this 
conversation  was  repeated  to  the  plaintiff  previous  to  the  attach- 
ment, although  it  was  to  Woods ;  nor  is  any  effort,  or  attempt 
to  remove  the  slaves,  disclosed  by  the  testimony.  As  soon  as 
the  defendant  heard  of  the  attachment,  which  was  in  a  few 
days,  by  a  special  messenger,  he  returned  home,  bringing  his 
wife  and  child  with  him.  During  his  absence,  one  of  his  bro- 
thers, with  a  few  slaves,  remained  on  the  place,  to  take  care  of 
it,  and  to  assist  in  preserving  the  crop.    The  property  attached 
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was  the  tract  of  land  originally  sold  by  plaintiff  to  defendant, 
two  negro  women  with  three  small  children,  a  woman  about 
nineteen  years  old,  and  a  small  boy  and  girl.  The  evidence 
shows  that  they  were  in  the  custody  of  the  sheriff  about  twelve 
days,  and  that  the  services  of  each  woman  were  worth  about 
•10  per  month.  About  sixty  barrels  of  corn,  worth  930,  is  shown 
to  have  been  destroyed  by  animals  getting  into  the  field,  in  con- 
quence  of  the  negroes  having  been  taken  away.  The  other 
slaves  belonging  to  the  defendant  were  hired  out,  and  not  dis- 
turbed. 

The  first  question  to  which  our  attention  is  called,  is  present- 
ed by  a  bill  of  exceptions  to  the  opinion  of  the  judge,  admitting 
as  evidence  the  statements  of  various  witnesses,  as  to  the  con- 
'versations  had  with  the  defendant,  and  his  declarations,  made 
out  of  the  presence  of  the  plaintiff,  previous  to  his  leaving  the 
State,  a  short  time  before  the  attachment.  As  a  general  rule, 
it  is  clear  that  such  testimony  is  inadmissible ;  but  in  a  c^e 
like  the  present,  we  cannot  say  that  the  judge  erred.  The  ba- 
sis of  the  plaintiff's  claim  for  his  attachment,  is  the  absence  of 
the  defendant  from  the  State.  That  absence  is  not  denied ;  the 
plaintiff  wishes  to  show  that  it  was  intended  to  be  permanent, 
and  to  induce  that  conviction,  proves  that  the  defendant  had 
sold  his  crop  of  com  made  in  1643 ;  that  he  had  disposed  of  the 
timber  which  he  had  prepared  to  build  a  house ;  had  abandoned 
the  avowed  intention  of  building  a  gin-house ;  and,  by  other  acts, 
had  manifested  an  intention  to  break  up  his  plantation.  It  was, 
therefore,  proper  to  permit  the  defendant  to  show  his  motive  in 
doing  these  acts,  and  his  declarations  made  to  his  neighbors,  un- 
der circumstances  and  at  a  time  not  suspicious,  explanatory  of 
the  causes  which  induced  him  to  do  these  things,  were,  in  our 
opinion,  admissible  as  evidence,  and  should  have  been  leftto  the 
jury  to  be  considered,  the  judge  taking  care  to  caution  and  in- 
struct them,  as  to  the  character  of  such  evidence,  and  the  risk 
of  giving  implicit  credence  to  it,  when  attended  by  suspicious 
circumstances. 

Where  an  affidavit  is  made,  that  the  defendant  has  left  the 
State  with  an  intention  not  to  return,  his  subsequent  return  will 
Aot  alone  be  sufficient  to  dissolve  the  writ,  where  there  are 
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circumstances  which  render  it  probable  that  the  original  intention 
was  not  to  return.  It  is  otherwise,  where  nothing  suspicious 
existed,  or  where  an  intention  to  return  was  proved.  1  Rob. 
231.  3  lb.  363.  In  the  16  La.  341,  it  was  held,  that  after  an 
affidavit  is  made  for  an  attachment,  ^ovae  prima  facie  proof  must 
be  made  by  the  defendant  that  the  facts  sworn  to  are  not  true, 
in  order  to  throw  the  burden  of  proving  their  verity  on  the  plain- 
tiff. The  affidavit  has  a  greater  affect  than  merely  enabling 
the  party  to  obtain  process  against  the  defendant. 

Without  entering  into  any  argument  upon  the  facts  of  this 
case,  we  are  of  opinion  that  the  plaintiff  was  not  justified  In  tak- 
ing out  the  attachment  under  which  the  defendant's  property 
was  seized  ;  and,  as  the  parties  have  thought  proper  to  go  into 
the  question  of  damages  in  this  suit,  we  are  of  opinion  that  the 
defendant  should  be  compensated  for  the  ii\juries  he  has  sus- 
tained. But  an  examination  of  the  evidence  induces  as  to  be- 
leive  that  the  jury  has  estimated  them  at  two  high  a  rate* 
About  sixty  barrels  of  com  are  said  to  have  been  destroyed, 
worth  fifty  cents  per  barrel.  Not  more  than  four  of  the  slaves 
seized,  could  render  any  services  of  value ;  they  were  detained 
about  twelve  days,  and  the  highest  estimate  set  upon  their  ser- 
vice is  ten  dollars  per  month.  The  defendant  was  obliged  to 
come  twice  to  the  court-house,  a  distance  of  about  twenty-five 
miles  from  his  residence,  to  get  his  slaves  released,  and  had  to 
give  security.  For  his  losses  and  trouble,  he  should  be  liberally 
remunerated.  He  would  also,  probably,  be  entitled  to  recover 
what  he  may  have  paid  for  the  professional  services  of  counsel 
engaged  to  aid  him  in  dissolving  the  attachment ;  but  in  estimat- 
ing them,  the  jury  should  not  take  into  consideration  the  services 
of  counsel  in  pros.ecuting  the  claim  for  damages,  which,  we 
think,  was  probably  done  in  this  case. 

The  counsel  for  the  defendant  contends,  that  he  should  recov- 
er vindictive  damages,  for  injury  to  his  reputation,  credit,  &c. 
That  depends  entirely  upon  the  question  of  motive  in  the  plain- 
tiff. If  it  were  his  purpose,  without  probable  cause,  to  iivjure, 
oppress,  or  harrass  the  defendant,  then  we  are  of  opinion,  that  tho 
damages  should  be  exemplary.  The  remedy  by  attachment  is  a 
severe  and  harsh  one,  and  should  not  be  resorted  to  except  in 
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cases  of  actual  necessity ;  but  pcurties  who  do  resort  to  it,  should 
not  be  compelled  to  do  more  than  repair  the-  injuries  or  damage 
they  cause,  unless  it  shall  appear  that  some  other  motive  in- 
duced the  proceeding  than  a  honest  desire  to  secure  the  pay- 
ment of  a  just  debt.  In  this  case  we  are  unable  to  discover 
any  malicious  motive  in  the  plaintiff.  He  has  hastily  resorted 
to  a  harsh,  but  legal  remedy,  without  sufficient  legal  cause,  and 
he  should  pay  for  it ;  but  in  assessing  the  damages,  the  jury 
should  have  been  careful  not  to  have  made  a  victim  of  one  of 
the  parties,  in  their  efforts  to  rescue  and  indemnify  the  other. 
We  are  of  opinion  that  the  damages  are  excessive,  and  we 
we  must  grant  the  party  relief  by  a  new  trial. 

The  judgment  of  the  District  Court  is,  therefore,  annulled  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial,  with  instructions  to  the  judge,  in  the  trial  thereof,  to 
conform  to  the  principles  herein  stated,  and  otherwise  to  pro- 
ceed according  to  law ;  the  appellee  pajring  the  costs  of  this 
appeal. 

Swaffze  and  Taylor^  for  the  appellant. 

T.  H,  and  W.  B.  Letms^  for  the  defendant. 


Arsan  Lebleu  v.  Joim  Rutherford  and  others. 

Where  in  an  action  on  a  lost  note,  an  maeenracy  m  the  deeoription  of  it  in  the  adver- 
tiaement,  is  proved  to  have  been  cansed  by  infonnation  given  to  the  plaintiff,  who 
could  neither  read  nor  write,  by  one  of  the  defendants,  the  latter  cannot  take  ad* 
vantage  of  the  error. 

Where  the  receipt  for  money  paid  bears  no  imputation,  the  payment  must  be  imputed 
to  a  debt  which  is  due,  rath^  than  to  one  not  yet  payable.    C.  C.  2163. 

Appeal  from  the  District  Court  of  Lafayette,  Kingf  J. 
Martin^  for  the  plaintiff. 

CraWf  T.  H.  and  W.  B.  Lewisy  for  the  appellants. 
MoRPHT,  J.    This  suit  is  brought  upon  a  lost  note  for  $2673, 
bearing   date  the  18th  of  November,   1830,  signed  by  John 
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Rutherford  for  himself,  and  by  Daniel  O^Bryckn  for  the  commer- 
cial firm  of  Cade  &  O'Bryan,  whereby  they  bound  themselves, 
in  solido^  to  pay  said  sum  to  the  order  of  the  plaintiff,  forty  days 
after  date^  with  ten  per  cent  interest  per  annum  thereon,  from 
maturity  until  paid.  Rutherford,  after  a  general  denial,  admit- 
ted that  he  did  execute  a  note  in  favor  of  plaintiff,  but  averred 
that  he  had  since  paid  it,  but  that  it  had  never  been  delivered 
up  to  him.  R.  Cade  and  D.  CyBryan  pleaded  the  general  issue. 
Rutherford  died  insolvent  during  the  pendency  of  the  suit. 
There  was  a  judgment  below  against  the  other  two  defendants, 
who  appealed. 

The  note  sued  on,  appears  to  have  been  lost  about  the  last  of 
March,  1842,  and  was  advertised  on  the  25th  of  April  follow- 
ing, in  the  Impartial,  a  newspaper  published  at  Vermillionville. 
There  is  an  error  in  the  description  of  the  note  as  adver- 
tised, which  has  given  rise  to  much  discussion,  but  which,  in 
our  opinion,  is  satisfactorily  accounted  for.  It  was  described  in 
the  advertisement  as  €m  endorsed  note,  while  the  evidence 
shows  that  it  was  signed  by  Rutherford  and  by  Cade  &  O^Bry- 
an,  to  the  order  of  the  plaintiff,  and  commenced  ^^  I  promise^ 
&c.  It  appears  that  as  soon  as  he  discovered  the  loss  of  this 
note,  the  plaintiff,  who  is  an  illiterate  man,  and  can  neither 
write  nor  read,  was  advised  to  apply  to  John  Greig,  to  write  out 
an  advertisement  for  him.  Dr.  Robert  E.  Smith  testifies,  that 
he  was  present  when  Lebleu  called  upon  Greig ;  that  when 
asked  by  the  latter  whether  the  note  was  endorsed,  or  signed  in 
sclido,  Lebleu  did  not  seem  to  understand  the  meaning  of  the 
question,  when  Cade,  one  of  the  defendants,  who  was  sitting  by 
at  the  time,  observed,  '^that  it  was  an  endorsed  note;  that 
CXBryan  had,  on  a  former  occasion,  signed  a  note  jointly  with 
the  maker,  and  that  he  (Cade)  had  advised  him  thereafter  to  en- 
dorse notes,  and  not  to  execute  them  jointly."  If  there  was  er- 
ror then  in  the  advertisement  of  this  note,  the  defendants  can 
surely  take  no  advantage  of  it,  when  it  is  shown  that  they  were 
instrumental  in  causing  such  error  to  be  made.  The  form  of 
the  note  is  fully  proved  by  Piton,  who  saw  it  executed  by  the 
defendants,  and  by  Neveu,  another  witness,  who  saw  it  in  the 
possession  of  the  plaintiff.    (JBrycui,  moreover,  acknowledges. 
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in  his  answers  to  interrogatories  put  to  him  by  the  plaintiff, 
that  it  was  the  only  note  he  or  his  partner  had  ever  signed  in 
coiyunction  with  Rutherford,  made  payable  to  Arsan  Lebleu. 

The  loss  of  the  note  is  established  by  the  oath  of  the  plaintiff, 
and  thej  circumstances  attending  it  are  proved  by  several  wit- 
nesses. The  defendants  have,  in  our  opinion,  entirely  failed  in  the 
attempt  to  prove  that  payments  had  been  made  on  this  note,  and 
that  it  was  with  a  view  to  conceal  credits  written  on  the  back  of 
it,  that  the  plaintiff  pretended  to  have  lost  it.  Two  unimpeached 
witnesses  testify,  that  shortly  before  the  advertisement  they  saw 
this  note  in  the  possession  of  the  plaintiff,  and  that  there  were 
no  credits  endorsed  on  it  Piton,  one  of  the  witnesses,  adds, 
that  about  the  1st  of  April,  1842,  Rutherford  told  him  that  he 
intended  to  visit  Captain  Green,  and  endeavor  to  sell  him  beeves, 
and  that  if  he  succeeded  he  would  pay  the  note  due  to  plaintiff. 
This  testimony  is  corroborated  by  that  of  Alexander  Hebert,  an- 
other witness,  who  states  that  in  April,  or  May,  1842,  Ruther- 
ford told  him,  that  if  plaintiff  would  give  him  time  he  would 
pay  him  the  note  advertised ;  but  that  its  payment  must  not  be 
pressed,  intimating  that  if  plaintiff  pressed  him,  he  (Ruther- 
ford) had  him  in  his  power.  This  witness  adds  that,  in  1843, 
Rutherford  came  to  }na  house,  and  stated  in  conversation,  that 
he  now  had  Arson  Lebleu  in  his  power  in  regard  to  the  lost 
note,  as  he  had  a  witness  named  Wilson,  by  whom  he  could 
prove  that  the  note  had  been  paid.  On  the  witness  asking  how 
that  was,  Rutherford  replied,  that  the  plaintiff  was  spending 
the  night  at  his  house  upon  a  certain  occasion,  when  he  had 
instructed  Wilson  to  be  attentive  to  the  conversation,  and  pre- 
pare a  memorandum  in  writing  of  it ;  that  he  (Rutherford)  went 
on  saying  to  Lebleu,  that  he  had  made  payments  to  him  of  dif- 
ferent sums  at  different  times,  to  all  which  Lebleu  would  an- 
swer, yes ;  that  witness  asked  Rutherford  how  he  had  formerly 
spoken  of  the  note  as  still  due,  and  that  Rutherford  answered 
that  he  had  intended  to  take  his  time,  and  now  he  had  caught 
the  old  fox ;  that  he  owed  Lebleu  other  notes ;  and  that  he  had 
resorted  to  this  device  because  Cade  &  (XBryan  were  the  securi-' 
ties  npon  the  lost  note. 

William  Wilson,  the  person  alluded  to  by  Hebert,  is  the  only 
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witness  offered  to  prove  any  payments  on  the  notes  sued  on. 
Even  were  we  not  to  doubt  the  veracity  of  this  witness,  his  tes- 
timony would  not  avail  the  defendants.  He  speaks  of  two  pay- 
ments, one  of  91050,  and  one  9600,  as  having  been  acknow- 
ledged by  Lebleu  to  have  been  made  in  December,  I8S0.  Ad- 
mitting this  to  be  true,  these  payments  could  not  be  imputed  to 
the  note  in  suit,  as  it  had  not  yet  become  due.  It  had  forty 
days  to  run  from  the  18th  of  November,  1839,  and  was  entitled 
to  three  days  of  grace,  which  made  it  exigible  only  on  the  1st 
of  January,  1840.  These  payments,  and  the  others  mentioned  by 
the  witness,  must  be  presumed  to  have  been  made  on  other 
debts,  as  the  evidence  shows  that  Rutherford  was  indebted  to 
the  plaintiff,  independently  of  this  note,  for  other  droves  of 
beeves,  he  had  previously  sold  to  him.    Civil  Code,  art.  2162. 

Judgment  affirmed. 


Elisa  Milo  v.  Richabd  Lynch. 

Hie  prMdiption  of  a  redhibitory  action  after  one  year  from  the  date  of  the  eale,  does 
not  apply  where  the  seller  knew  of  the  vice,  and  neglected  to  declare  it  to  the  pur- 
ehaMr.    C.  C.2512. 

Appeal  from  the  District  Court  of  St.  Mary,  King^  J. 
,    CroWf  T.  H.  and  W.  B,  Leioisj  for  the  plaintiff. 

Splane  and  Stewart^  for  the  appellant. 

MoRFHY,  J.  The  petitioner  seeks  to  recover  seven  hundred 
dollars,  the  price  of  a  mulatto  boy  named  Edmund,  whom  she 
purchased  from  the  defendant,  on  the  23d  of  February,  1841, 
with  a  full  warranty  against  all  redhibitory  vices  and  defects. 
She  alleges  that  soon  after  she  took  possession  of  the  slave,  he 
ran  away,  and  had  been  in  the  habit  of  running  away  fit)m  his 
owner,  or  owners  before  she  bought  him ;  that  she  went  with 
the  slave  to  the  defendant,  and  informed  him  that  she  could  not 
keep  him,  and  that  he  ought  to  annul  the  sale,  and  return  the 
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price  ;  that  he  agreed  to  refund  to  her  the  $700,  with  interest, 
but  stated  that  she  should  have  another  slave  to  work  for  the 
interest  of  the  money  until  the  same  could  be  paid ;  that  a 
slave  was  accordingly  put  into  her  possession  by  the  defendant, 
who  told  her  that  if  she  was  pleased  with  the  slave,  she  Bhould 
have  him  in  place  of  the  one  he  had  taken  back ;  that,  shortly 
after  the  delivery  of  this  negro,  the  defendant  took  him  back, 
and  has  since  kept  both  of  the  slaves,  and  the  money  she  had 
paid  for  Edmund.  She  further  alleges  that  some  time  after,  the 
defendant  offered  to  pay  her  9500  of  the  9700  he  had  re- 
ceived, but  that  conceiving  herself  entitled  to  the  whole  price, 
she  refused  his  offer,  and,  on  the  26th  of  December,  1841, 
brought  suit  against  him,  to  annul  the  sale,  in  which  suit,  for 
want  of  sufficient  evidence,  a  judgment  of  nonsuit  was  entered 
up  against  her.  The  defendant  pleaded  the  general  denial, 
averring  that  the  negro  was  never  in  the  habit  of  running 
away,  not  even  after  he  got  into  the  plaintiff's  possession,  and 
that  the  boy  was  abused  by  the  plaintiff,  which  caused  him  to  run 
away.  This  case  was  submitted  to  a  jury  below,  who  gave 
their  verdict  in  favor  of  the  plaintiff.  After  making  a  motion 
for  a  new  trial,  which  was  overruled,  the  defendant  appealecL 
and  in  this  court  pleaded  the  prescription  of  one  year  to  the 
plaintiff's  action,  which  was  brought  only,  in  April,  1843. 

The  evidence  shows  that  some  time  after  the  sale,  the  plain- 
tiff returned  the  boy  Edmund  to  the  defendant,  and  received 
from  him  another  slave  named  Frederick,  who  remained  in  her 
possession  a  short  time ;  but  that  the  slave,  having  been  bitten  by 
dog,  was  sent  for  by  his  master  to  be  taken  care  of,  and  that  he 
died  in  the  possession  of  the  latter ;  that  Edmund  ran  away 
twice  from  the  plaintiff,  and  three  times  from  the  defendant,  af- 
ter he  was  returned  to  him.  The  first  time  he  ran  away  from  the 
defendant  he  was  found  in  the  jail  of  Plaquemines,  in  the  pa- 
rish of  Iberville,  to  which  parish  he  had  escaped  on  board  of  a 
steamboat.  When  he  was  apprehended  for  the  third  time  by 
the  defendant,  he  was  lodged  in  jail,  where  he  has  remained 
ever  since.  The  defendant  several  times  sent  word  to  the  plain- 
tiff to  take  the  boy  back,  but  she  always  answered  that  she 
would  have  nothing  more  to  do  with  him.    The  record  furnishes 
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no  positive  evidence  of  the  slave  liaving  ran  away  before  the  sale 
to  the  plaintiff;  but  the  circumstance  of  his  running  away  five 
times  after  the  sale,  during  a  period  of  about  fifteen  months,  cou- 
pled with  that  of  the  defendant  taking  him  back  on  being  inform- 
ed that  the  plaintiff  would  not  have  him  because  he  was  a  run- 
away, no  doubt  satisfied  the  jury,  as  it  does  us,  that  he  was  in 
the  habit  of  running  away  before  the  sale,  and  that  the  defen- 
dant was  weH  aware  of  it.  In  November,  1841,  the  parties  ap- 
pear to  have  agreed  to  a  reconveyance  of  the  slave  to  defen- 
dant ;  but  on  their  meeting  at  the  parish  judge's  oflSice  for  that 
purpose.  Lynch  was  willing  to  pay  only  8500,  while  the  plain- 
tiff insisted  on  having  the  whole  price  returned  to  her.  On  that 
occasion,  she  asserted  that  the  slave  was  a  runaway,  which  was 
not  denied  by  the  defendant.  George  Sennet,  one  of  the  wit- 
nesses, testifies  that  before  the  sale  to  plaintiff,  George  Lynch, 
the  brother  of  the  defendant,  offered  to  sell  him  in  New-Orleans, 
a  mulatto  boy  about  seventeen  years  of  age,  who  was  at  that 
time  run  away :  that  subsequently  he  wrote  to  him  (witness), 
that  he  had  repossessed  himself  of  the  boy,  and  would  sell  him 
for  9650.  It  appeared  on  the  trial,  that  Edmund  was  a  mulatto 
boy  of  about  16  years  of  age,  and  had  been  sent  up  from  New- 
Orleans  to  the  defendant's  plantation,  but  a  very  short  time  pre- 
vious to  the  purchase  made  of  him  by  the  plaintiff.  Although  the 
defendant  produced  a  witness  to  show  that  his  brother  had  a  run- 
away boy  named  Peter,  the  jury  may  have  come  to  the  conclu- 
sion that  Edmund  was  the  runaway  boy  offerred  to  be  sold 
to  the  witness.  However  this  may  be  in  point  of  fact,  the 
whole  evidence,  in  our  opinion,  fully  sustains  the  verdict  they 
have  found. 

With  regard  to  the  prescription  of  one  year  pleaded  in  this 
court,  the  record  does  not  show  at  what  time  a  judgment  of  non- 
suit was  rendered  against  the  plaintiff,  in  the  suit  brought  on  the 
28th  of  December,  1841.  The  prescription,  interrupted  by  that 
suit,  must,  we  apprehend,  have  remained  suspended  until  the 
date  of  such  nonsuit.  In  the  absence  of  any  evidence  on  the 
subject  we  would  have  remanded  the  case  for  a  trial  on  that 
plea,  according  to  article  092  of  the  Code  of  Practice,  were  we 
not  satisfied  on  a  review  of  the  evidence,  that  the  vendor  in  this 
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case  was  not  ignorant  of  the  redhibitory  vice  of  this  slave. 
The  very  law  on  which  he  rests  his  plea  of  prescription,  pro- 
vides that  it  does  not  apply  to  cases  where  the  seller  had  know- 
ledge of  the  vice,  and  neglected  to  declare  it  to  the  purchaser. 
Civil  Code,  art  2512* 

Judgment  affirmed. 


SiHOK  DuRiAux  o.  Cmxws  DonoN  and  others,  Heirs  of  Ursule  \iiS^  ^^^' 

Duriaux,  deceased. 

The  aetkm  for  the  mariM  fmirth,  fhrea  to  the  mrnving  upomt  hy  art  52359  of  the 
Ciril  Code,  pre-eappoBee  a  liquidatioa  and  final  settlement  of  the  eiioeeflrion  of 
the  deceased  husband  or  wife.  It  is  only  after  such  liquidation  has  been  made 
and  the  real  situation  of  the  estate  ascertained,  that  the  right  of  action  accrues,  and 
that  the  court,  to  which  the  application  is  made,  can  determine  as  to  the  existence 
of  the  two  essential  faets  required  by  law  to  be  established,  to-wit :  that  the  deceas- 
ed died  rich,  and  that  the  survivor  is  in  neeesntous  circumstances.  To  maintain 
such  an  action  the  survivor  must,  consequently,  show,  either  a  reg^ar  settlement  of 
the  estate  of  the  deceased  spouse,  or  that  the  heirs  have  received  a  specific  amount 
of  money  or  property  of  the  succession,  which  they  detain  without  having  made 
any  such  settlement 

Afpsal  from  the  District  Court  of  Lafayette,  jBoyce,  J. 

MoRPHT,  J.  The  petitioner,  the  husband  of  the  late  Ursule 
Duriaux,  claims  one-fourth  of  her  succession  as  his  marital  por- 
tion, alleging  that  he  is  an  aged  man  of  sixty  years,  in  necessi- 
tous circumstances;  that  his  wife  died,  without  issue,  either 
from  her  marriage  with  him,  or  her  first  marriage  with  Jean 
Landry,  her  former  husband,  and  that  her  succession  is  worth 
more  than  ten  thousand  dollars.  He  further  alleges  that  the  de- 
fendants, who  are  the  collateral  heirs  of  his  wife,  who  brought 
no  dowry  into  the  marriage,  have  accepted  absolutely  the 
succession  of  Ursule  Duriaux,  have  caused  an  inventory  of  the 
same  to  be  made,  and  have  proceeded  to  sell  it  at  public  auc- 
tion, excluding  him  from  a  participation  in  the  proceedings  had 
for  the  settlement  of  the  estate ;  and  that  by  thus  disposing  of 
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the  property  of  the  succession,  and  selling  it  at  certain  terms  of 
credit,  without  his  consent,  the  defendants  are  accountable  to 
him  in  cash  for  the  share  he  is  entitled  to  in  said  succession. 
The  defendants  answer  that  the  community  of  property  which 
heretofore  existed  between  the  said  Ursule  and  Jean  Landry, 
her  first  husbsuid,  has  never  been  legally  settled ;  that  Jean  Lan* 
dry,  at  his  death,  left  all  his  property  in  usufruct  to  his  wife,  who 
continued  to  enjoy  the  same,  subject  to  all  the  obligations  im- 
posed by  law  on  an  usufiructuary  until  the  period  of  her  decease, 
when  the  legal  heirs  of  the  said  Jean  Landry  became  entitled 
to  said  property ;  that  all  the  real  and  personal  property  apper- 
taining to  the  community  aforesaid,  has  recently  been  sold  at 
public  auction,  on  certain  terms  of  credit ;  that  the  heirs  of  Ur- 
sule Duriaux  and  of  Jean  Landry  have  not  yet  made  a  settle- 
ment, or  adjustment  of  their  respective  claims  in  the  succession 
of  the  deceased,  and  that  until  this  be  done  it  is  impossible  to 
ascertain  the  sum  to  which  they  may  be  entitled  as  heirs  of  the 
late  Ursule  Duriaux,  whose  estate  may  ultimately  turn  out  to 
be  of  very  little  importance  to  them ;  that  admitting,  therefore, 
the  claim  of  the  plaintiff  to  be  well  founded,  his  action  is  pre- 
mature, and  cannot  be  maintained.  There  was  a  judgment  be- 
low allowing  the  plalntiflT  to  recover  of  the  defendants  "  <me- 
fourth  of  the  amount  of  the  succession  of  Ursule  Duriaux^  in  fvU 
property,  as  a  marital  portion,  the  same  to  be  ascertained  in  due 
course  of  law,  and  set  apart  to  him  by  proceedings  for  a  partition,*^ 
6lc.    From  this  judgment  the  defendants  appealed. 

This  case  cannot  be  distinguished  from  that  of  Harrett  v. 
Harrdl  and  others,  reported  in  the  17th  La.  375,  wherein  we 
held  that  "  the  action  given  by  article  2359  of  the  Civil  Code, 
pre-supposes  a  liquidation  and  final  settlement  of  the  affairs  and 
debts  of  the  succession ;  that  it  is  only  after  such  liquidation 
has  been  made,  so  as  to  ascertain  the  real  situation  of  the  es- 
tate, that  the  right  of  action  is  open ;  and  that  the  court,  to 
which  the  application  is  made  by  the  surviving  spouse,  becomes 
enabled  to  determine  on  the  existence  of  the  two  essential  and 
relative  facts  required  by  law :  that  the  deceased  died  rich,  and 
that  the  surviving  spouse  is  in  necessitous  circumstances.  See  also, 
6  La.  110. 


SEPTEMBER,  1844.  108 

^ — ■ • ■ — - — ^- — ■ — — • I  I  I      -■■-■■     11    I  -    .  — 

Dmiauz  t.  Doiron  and  othess. 

I  ■ -*  — -    ■     -       ■—  -  ■- —        ■ • — — ^ — — ■ 

The  evidence  shows  that  the  second  community  which  lasted 
about  eighteen  months,  acquired  no  property,  and  that  its  debts 
are  inconsiderable,  and  that  the  first  one,  which  existed  between 
Jean  Landry  and  the  deceased,  has  never  been  settled,  as  Ur- 
sule  Duriaux,  by  the  last  "will  of  her  first  husband,  was  to 
keep  and  enjoy  all  his  property  during  her  lifetime.  That  to 
effect  a  partition  and  settlement  between  the  defendants  and  the 
heirs  of  Landry,  a  sale  of  all  the  property  was  made,  on  the 
25th  of  April,  1842.  From  this  settlement  it  will  appear  what 
property  belonged  to  Landry  before  his  marriage,  and  what  was 
acquired  during  the  community.  It  does  not  appear  to  us,  that 
there  has  been  any  unusual  tardiness  or  delay  on  the  part  of  the 
defendants.  Ursule  Duriaux  died  in  the  beginning  of  March, 
1842 ;  an  inventory  was  made  the  same  month,  and  the  sale, 
which  took  place  the  following  month,  produced  1(10,479  13  3-4. 
The  instalments  of  this  sale  are  not  mentioned  in  the  record, 
but  supposing  the  property  to  have  been  sold  on  the  ordinary 
terms  of  credit,  they  could  not  have  become  due  in  October, 
1842,  when  this  suit  was  brought.  The  very  judgment  obtain- 
ed by  the  plaintiff  below,  shows  that  his  action  was  premature, 
it  leaving  him  exactly  where  he  was  before  the  institution  of 
his  suit,  as  it  merely  declares  his]  abstract  right  to  one-fourth  of 
his  wife's  estate,  after  its  amount  shall  have  been  ascertained. 
This  right  the  plaintiff  already  had  under  article  2359  of  the 
Civil  Code :  but  to  exercise  it  effectually,  he  must  show  the  spe- 
cific amount  of  the  succession  of  which  he  claims  one-fourth, 
either  by  exhibiting  a  regular  settlement  and  liquidation  of  the 
estate  of  his  late  wife,  or  by  proving  that  her  heirs  have  receiv- 
ed a  specific  amount  of  money  or  property  belonging  to  the 
same,  which  they  detain,  without  making  such  settlement  or 
liquidation.  In  Hie  absence  of  such  evidence,  we  cannot  but 
consider  this  action  as  premature  and  unfounded. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  there  be  judgment  for  the  defendants  as 
in  case  of  nonsuit,  with  costs  in  both  courts. 

NeveUf  Crow^  and  Porter^  for  the  plaintiff. 

Vo&rkieSi  for  the  appellants. 
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In  the  case  of  Jean  lAglise^  and  others,  v.  Justin  Reynolds^ 
from  the  District  Court  of  St  Landry,  the  judgment  of  the 
lower  court  was  aflirmed,  on  appeal,  at  Opelousas,  during  thiA 
term,  with  five  per  cent  damages. 
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ARGUED   AND   DETERMINED 


IN  THE 


SUPREME  COURT  OF  LOUISIANA, 


IN  THE 


WESTERN  DISTRICT,  AT  ALEXANDRIA, 
COMMENCING,  OCTOBER,  1844. 


present: 

Hon.  HENRY  A.  BULLARD. 
HoK.  ALONZO  MORPHY. 
Hon.  EDWARD  SIMON. 
Hon.  RICE  GARLAND. 


In  the  matter  of  John  T.  Mason,  Clerk  of  the  District  Court  for 

the  Parish  of  Madison. 

The  affidavito  of  parti«s  by  whom  proceadmgv  had  beea  instituted  for  the  removal 
of  the  derk  of  a  court,  made  on  oommenoing  the  proseoution,  cannot  be  read  as 
evidence  on  the  trial,  where  they  have  not  attended,  nor  afibrded  the  accused  an 
opportunity  of  cross  examining  them. 

The  act  of  19th  February,  1825,  relative  to  the  recording  of  judicial  proceedings, 
was  intended  to  provide  more  efiectually  for  the  preservation  of  the  evidence  of  ju- 
dicial deeiflons ;  and  it  is  as  much  the  duty  of  clerks  of  court  to  comply  with  its 
provisions,  as  to  perform  any  other  official  duty  for  which  they  are  allowed  a  fixed 
compensation. 

Plr«0cription  is  not  interrupted  by  the  mere  filing  of  a  petition,  but  by  the  service  of 
process  Bubsequentiy  issued. 

BuLLAMD,  J.     Daring  the  vacation,  several  persons,  stating 
themselves  to  be  citizens  of  the  parish  of  Madison,  and,  among 
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others,  I.  Walter  Phillips,  and  three  other  attomies-at-law,  pre- 
sented to  the  judges  of  this  court  in  chambers,  their  petition,  set- 
ting forth  certain  charges  against  John  T.  Mason,  Clerk  of  the 
District  Court  for  the  parish  of  Madison,  and  praying  that  he 
might  be  suspended^  and  after  due  proceedings  removed  from 
office.  Whereupon  he  was  ordered  to  be  cited,  to  show  cause 
at  the  present  term  why  he  should  not  be  removed,  and  was,  in 
the  meantime,  suspended,  after  the  appointment  of  a  clerk  pro 
tempore  by  the  judge  of  the  district. 

The  charges  set  forth  in  the  petition  were  ;  Firsts  that  he  had 
wholly  neglected  to  comply  with  the  provisions  of  an  act  of  the 
Legislature,  entitled  an  ^'  Act  to  provide  for  the  recording  of  ju- 
dicial proceedings,"  approved  February  19th,  1825.  B.  &  C's. 
Digest,  509;. 

Second.  That  said  Mason,  under  color  of  his  office,  did  falsely 
alter  a  certain  certificate,  or  attestation  of  the  date  of  the  filing 
of  a  petition,  filed  in  a  suit  entitled  George  B.  Clifford  v.  James  and 
Phoebe  Carter,  No.  58,  Parish  Court  of  said  parish,  which  altera- 
tion was  made  to  screen  the  said  Mason  from  the  consequences  of 
his  neglecting  to  have  the  citation  &c,  founded  on  said  petition, 
placed  in  the  hands  of  the  sherifi*  in  due  time,  and  before  the 
demands  became  prescribed,  said  petition  having  been  filed  by 
Henry  Mason,  as  deputy  clerk,  on  the  9th  day  of  February, 
1839,  and  endorsed  and  certified  to  that  efiect,  which  certificate 
was  altered  by  the  said  John  T.  Mason,  or,  with  his  knowledge 
and  consent,  in  such  a  manner  as  to  make  it  appear  that  said 
petition  was  filed  several  weeks  after  the  time  above  specified, 
and  at  a  time  when  the  debt  was  already  prescribed. 

Third.  That  the  said  Mason  did,  under  color  of  his  office, 
without  authority  of  the  court,  and  contrary  to  law,  enter  and 
record  upon  the  minute  book  of  the  District  Court  for  the  parish 
of  Madison,  a  mandate  of  the  Supreme  Court  in  a  certain  suit. 
No.  412,  as  if  the  said  entry  and  record  had  been  made  "  by  or- 
det^'  in  open  court,  and  that  the  entry  of  said  judgment  was  thus 
made  for  the  purpose  of  giving  an  undue  advantage  to  one  of 
the  parties  to  said  suit.  That  the  counsel  for  the  party  thus 
aggrieved  and  intended  to  be  injured  by  said  illegal  entry,  com- 
plained thereof  in  open  court,  and  called  the  attention  of  the 
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court  to  the  misconduct  of  the  said  clerk,  which  public  reproof 
of  said  Mason  is  believed  to  have  been  the  origin  and  cause  of 
the  death  of  said  counsel,  David  Bradford,  Esq.,  by  the  hand  of 
said  Mason,  for  which  he  is  now  held  to  bail  on  a  charge  of 
murder ;  and  the  petitioners  submit  that,  while  under  so  grave  a 
chaise,  the  said  clerk  is  virtually  disqualified  from  acting  as 
such,  in  the  same  court  in  which  he  has  to  be  arraigned  for 
murder. 

The  answer  of  Mason,  filed  at  the  commencement  of  the 
present  term,  contains  a  denial  of  the  first  and  second  charg- 
es, and  an  explanation  of  the  circumstances  relative  to  the 
third.  This  explanation  will  be  noticed  hereafter,  together 
with  the  evidence  in  support  of  it.  We  proceed  now  to  con- 
sider the  charges,  in  their  order,  and  to  enquire  how  far  they 
have  been  supported  by  evidence. 

L  The  penalty  for  neglecting  to  comply  with  the  act  of 
1825,  entitled  an  act  to  provide  for  the  recording  of  judicial 
proceedings,  is  very  severe,  and  such  as  would  leave  this  court 
no  discretion,  whenever  the  charge  is  fully  made  out.  The 
act  declares  that  any  clerk  neglecting  or  refusing  to  comply 
with  the  provisions  of  the  act,  shall  be  considered  as  guilty  of  a 
breach  of  good  behavior,  and  on  due  proof  thereof  be  removed 
from  office.  The  duty  imposed  upon  the  clerk  by  that  statute 
is,  within  six  months  of  the  rendition  of  final  judgment  in  all 
cases  decided  in  said  court,  to  record  in  a  well  bound  book,  the 
petition,  answer,  orders  of  cotut,  interlocutory  judgments,  to- 
gether with  the  final  judgment  rendered  thereon ;  and,  in  case 
of  appeal,  they  are  to  record  the  judgment  of  the  Supreme 
Court,  within  six  months,  together  with  the  other  proceedings. 
For  these  services  the  clerks  are  allowed  certain  fees,  to  be 
taxed  with  the  other  costs.  Copies  taken  from  these  record  books 
are  declared  to  be  good  evidence,  in  the  event  of  the  loss  or  de- 
struction of  the  original  documents  directed  to  be  recorded. 

The  intention  of  the  Legislature  was  to  provide  more  efiectual-r 
ly  for  the  preservation  of  the  evidence  of  judicial  decisions  be- 
tween the  citizens ;  to  guard  them  against  the  casualties  to 
which  they  are  exposed,  by  the  loose  manner  in  which  they  are 
generally  kept ;  and  to  furnish  more  secure  muniments  of  titles 
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to  property,  so  fax  as  they  depend  upon  the  judgments  of  the 
tribunals  of  the  State.  It  is  is  as  much  the  duty  of  the  clerks 
to  carry  into  effect  this  law,  and  to  comply  with  its  provisions, 
as  to  perform  any  other  official  duty  for  which  they  are  aUowed 
a  fixed  compensation. 

The  evidence  as  it  relates  to  John  T.  Mason,  is,  that  pre* 
vious  to  the  charge  made  against  him,  about  two  hundred  suits 
had  been  recorded  in  pursuance  of  the  law.  That  during  the 
winter  of  1840,  and  the  spring  of  1841,  he  had  a  deputy  who 
did  nothing  but  record,  and  another  to  attend  to  the  issuing  of 
process.  That  the  number  of  suits  instituted  in  the  parish-of 
Madison,  is  between  eight  and  nine  hundred,  a  large  number  of 
which  are  now  pending,  and  some  on  appeal.  Th%t  when 
Mason  was  suspended  he  had  two  deputies,  one  of  whom  was 
recording,  and  did  nothing  else.  It  further  appears  that  of 
the  whole  number  of  suits  brought,  about  three  hundred  are  yet 
pending. 

The  ex  parte  statement  of  the  prosecutors,  who  have  failed  to 
attend,  and  who  have  afforded  the  accused  no  opportunity  to 
cross-examine  them  as  witnesses,  cannot  be  regarded  by  us  as  le- 
gal evidence  upon  this  trial.  The  evidence  regularly  before  us, 
taken  by  the  commissioner  appointed  at  the  beginning  of  the 
term,  has  failed  to  satisfy  us  that,  at  the  date  of  these  charges, 
die  clerk  was  in  default  in  recording  the  judicial  proceedings, 
in  cases  in  which  final  judgments  had  been  rendered  more  than 
six  months  previously. 

II.  The  second  charge  is  wholly  unsupported  by  evidence,  al- 
though one  of  the  prosecutors  was  the  attorney  of  the  party  al- 
leged to  have  lost  his  claim  by  prescription,  in  consequence  of 
the  act  of  the  accused,  and  he  has  given  no  excuse  for  not 
coming  forward  to  support  the  charge,  if  true.  It  is  worthy 
of  remark,  also,  that  prescription  is  not  arrested  or  intenrupted 
by  the  mere  filing  of  a  petition,  but  by  the  service  of  process  is- 
sued afterwards,  and  it  is  not .  alleged  that  any  demand  was 
made  to  issue  such  process,  and  refused,  before  prescription  was 
acquired. 

III.  In  relation  to  the  third  charge,  the  depositions  of  vdtness- 
*«s  show,  that  the  facts  set  forth  in  Mason's  answer  in  ex- 


OCTOBER,  1844.  109 


In  the  matter  of  John  T.  Mason. 


plaoation,  are  troe.  That  he  was  directed  by  the  court  to 
leave  a  blank  in  the  minutes,  in  which  to  insert  a  mandate  of 
the  Supreme  Court,  when  it  should  be  received.  That  it  was 
not  handed  to  him  during  the  term,  but  that  he  received  it  in 
March  following,  from  the  clerk  of  this  court,  and  then  inserted 
it  in  the  place  left  for  that  purpose.  It  further  appears  by  an 
affidavit  of  Mr.  Stacy,  counsel  for  one  of  the  parties  in  the  case 
in  which  the  mandate  was  issued,  that  during  the  November 
term  the  opposite  party  was  in  possession  of  a  copy  of  the  de- 
cree of  this  court  or  its  mandate,  which  the  clerk  of  this  court 
had  forwarded  by,  or  handed  to  Mr.  Copely,  by  whom  it  is  stated, 
in  the  affidavit,  it  was  handed  to  Mr.  Amonett,  and  was  by  him 
handed  to  the  plaintiff,  R.  C.  Downes.  A  rule  was  taken  upon 
the  counsel  to  produce  it  during  the  term,  but  without  effect.  A 
second  copy  was  afterwards  procured,  and  entered  on  the  mi- 
nutes in  the  manner  stated  above. 

This  proceeding  may  have  been  irregular,  but  we  see  nothing 
in  it  to  criminate  the  clerk.  It  does  not  appear  that  after  the 
mandate  was  filed  during  the  vacation,  he  took  upon  himself  to 
carry  it  into  effect  by  issuing  execution  without  the  authority  of 
the  court.  The  blank  was  left,  supposing  that  the  mandate 
would  be  received  during  the  term,  and  that  it  would  be  handed 
over  to  the  counsel  of  Scott,  the  appellee,  in  whose  favor  the 
judgment  had  been  rendered  in  this  court,  and  to  whom  the 
elerk  would  naturally  furnish  a  copy  of  the  opinion  to  be  regis- 
tered in  the  court  below. 

The  allusion  to  the  killing  of  Mr.  Bradford,  in  consequence  of 
these  disputes,  might  well  have  been  spared  us,  inasmuch  as 
it  is  shown  that  the  defendant  has  been  acquitted  by  a  jury ; 
and  more  especially  as  one  of  the  prosecutors,  an  attorney,  who 
was  drawn  on  the  grand  jury  in  a  manner  not  explained 
to  us,  and  decUned  to  avail  himself  of  his  privilege  as  an  attor« 
ney  to  be  excused  firom  serving,  though  offered  by  the  judge, 
was  sworn  as  foreman  of  the  grand  jury,  by  whom  the  bill  of 
indictment  was  found  against  Mason. 

The  charges  against  the  accused  are,  in  our  opinion,  unsup- 
ported by  evidence. 

It  is,  therefore,  ordered,  that  the  rule  be  discharged,  with  costs, 
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to  be  paid  by  the  prosecutors  in  $6Udo^  and  tkat  the  defendant, 
John  T.  Mason,  be  reinstated  in  office. 
Stacy,  Sparrow f  Dunbar  and  Elgee,  f(^  the  clerk. 


Ths  New  Orleans  Gas  Liobt  and  Bankiko  Company  tu  Cawlla 

*  C.  Buie  and  another. 

The  certificate  of  a  notary  that  the  parties  to  an  inland  bill  of  exchange,  protested  for 
non-payment,  were  notified  of  the  protest  on  the  day  that  it  was  made,  by  notices 
to  the  drawer  and  endorsers,  enclosed  in  a  letter  put  in  the  mail  and  directed  to  the 
last  endorser,  is  insufficient  to  prove  notice  under  the  act  of  ISth  March,  1837. 

Action  by  the  holders  against  the  endorsers  of  an  inland  bill  <rf  exchange,  protested 
for  non-payment  Plaiutifiis  received  the  protested  bill  two  or  three  days  after  pro- 
test, but  no  notice  was  given  to  the  endorsers.  Several  days  after,  jdaintifi  received 
by  mail,  under  cover  from  the  notary,  notices  addressed  to  the  endorsers,  and  on  the 
next  day  they  put  them  into  the  post-office.  It  was  not  shown  that  the  notices  were 
correctly  addrened  to  the  domicib  of  the  eadoners:  Held,  that  there  must  be  judg- 
ment as  in  case  of  nonsuit 

Appeal  from  the  District  Court  of  Catahoula^  WUUoUy  J. 

BuLLARD,  J.  This  is  an  action  upon  an  inland  bill  of  ex- 
change, against  the  drawer  and  endorsers,  upon  protest  for  non-^ 
pajrment.  One  of  the  endorsers  is  appellant  from  a  judgment 
against  him. 

The  defence  is  a  want  of  due  notice  of  the  protest  for  non- 
payment. 

The  notary's  certificate  states,  that  the  parties  to  the  draft 
were  notified  of  the  protest  "  by  letters  to  them  by  him  written 
and  addressed,  dated  on  the  day  of  said  protest,  and  served  on 
them  respectively  this  day,  in  the  manner  following,  to-wit :  by 
enclosing  those  for  the  drawer  and  endorsers  in  the  one  for  M. 
H.  Dosson,  Esq.,  cashier,  which  I  directed  to  him  at  Harrison- 
burg, Louisiana,  and  depositing  the  same  in  the  post  office  in 
this  city,  on  the  same  day  of  this  protest." 
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This  certificate  is  clearly  insufficient  under  the  statute,  to  hold 
the  endorser.  It  only  remains  to  enquire  whether  the  parol  evi- 
dence, given  on  the  trial,  suffices  for  that  purpose. 

Dosson,  the  cashier,  testified  that  he  received  the  notices  of 
protest,  enclosed  in  one  to  him  as  endorser ;  that  he  served  them 
immediately,  by  depositing  them  in  the  post  office  at  Harrison- 
burg, directed  to  the  endorsers  at  their  domicil ;  that  as  to  the  no- 
tice to  Tew,  upon  reflection,  he  was  not  certain  how  he  served  it ; 
that  his  practice  when  the  parties  reside  in  town,  is  to  serve 
them  in  person.  He  placed  the  notices  in  the  post  office  the  day 
after  he  received  them.  He  received  them  enclosed  to  him  offi- 
cially. His  own  notice  purported  to-  be  a  notice  of  protest  to 
him,  as  endorser  of  the  draft  sued  on.  He  states  further,  in  ex- 
planation of  his  former  statement  in  saying  it  was  two  or  three 
days  from  the  date  of  the  notary's  certificate,  that  he  meant  it  was 
after  that  time  he  received  the  protested  draft.  The  notices  were 
received  four  or  five  days  after  the  date  of  the  notary's  certifi- 
cate. The  draft  he  received  by  steamboat,  and  the  notices  of 
protest  by  regular  mail. 

If,  on  the  day  following  that  on  which  the  cashier  was  inform- 
ed of  the  protest,  by  receiving  the  draft  itself  after  the  protest, 
he  had  given  notice  to  the  endorsers,  by  letters  addressed  to 
them  at  their  respective  places  of  residence  or  domicil,  it  might, 
perhaps,  have  been  sufficient  under  the  usage  of  merchants ; 
but  he  waited  several  days  until  he  received  the  notices  prepar- 
ed by  the  notary  and  enclosed  to  him  by  mail,  and  then  put 
them  into  the  post  office  at  Harrisonburg.  Nor.does  it  appear 
that  the  letters  were  correctly  addressed,  the  domicil  of  the  ap- 
pellant not  being  shown  by  the  record,  any  further  than  as  of 
the  parish  of  Catahoula. 

This  case  is  analogous  to*  that  of  Carmena  v.  Dokerty  and 
others^  lately  decided  in  the  Eastern  District ;  but  difierent  in 
some  particulars.  In  that  case  the  notices  were  received  by  the 
cashier  at  St.  Francisville,  and  deposited  immediately  in  the 
same  post  office.  That  notice  was  held  insufficient,  both  under 
the  statute  and  the  commercial  law. 

It  is»  therefore,  adjudgeil  and  decreed,  that  the  judgment  ofT 
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the  District  Court  be  reversed,  and  that  ours  be  for  the  endorser, 
Grayson,  as  in  case  of  a  nonsuit,  with  costs  of  both  courts. 

PhdpSf  for  the  plaintiff. 

CrorreUy  for  the  appellant. 


ALEZAin)BE  Butler  t).  Joseph  M.  Ford. 

Where  in  an  action  on  a  jdnt  note,  it  m  diown  that  defendant  asned  it  as  inrety,  he 
win  be  liable  for  the  whole  amomit,  thoii|^  on  the  feoe  of  tiia  inatrament,' aa  a  joint 
I  debtor,  re^KNoaible  only  for  haUl 

Appeal  from  the  District  Court  of  Caddo,  Boyce^  J. 

jR.  J(mes  and  CraiUf  for  the  plaintiff. 

Gilbert^  for  the  appellant. 

MoRPHY,  J.  This  action  is  brought  against  the  defendant  as 
surety  of  Samuel  Ford,  jointly  with  whom  he  had  signed  a  note 
for  four  hundred  dollars,  with  ten  per  cent  interest  per  annum 
from  the  13th  of  June,  1835,  the  date  of  said  note.  The  defen- 
dant pleads  payment,  and  the  prescription  of  five  years.  There 
was  a  judgment  below  in  favor  of  the  plaintiff,  from  which  this 
appeal  has  been  taken. 

The  note,  on  its  face,  appears  to  be  a  joint  one,  but  to  establish 
the  suretyship,  and  recover  the  whole  amount,  an  interrogatory 
was  propounded  to  the  defendant,  which  he  failed  to  answer. 
It  must,  therefore  be  taJken  pro  confesso^  and  supports  the  alle- 
gation that  he  signed  the  note  as  surety.  19  La.  453.  The  on- 
ly proof  of  any  payment  made  by  the  defendant,  results  from 
the  plaintiff's  answers  to  interrogatories  put  to  him.  They  show 
that  the  interest  for  one  year,  to-wit,  the  sum  of  $40,  was  paid 
about  fifteen  months  after  the  maturity  of  the  note,  which  was  it- 
self payable  three  days  after  its  date.  This  payment  is  relied  on 
by  the  plaintiff  as  interrupting  the  prescription  j[,of  five]  years ; 
but  even  from  the  date  of  this  interruption  to  the  29th  of 
November,  1841,  when  process  of  citation  was  served  in  this 
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case,  more  than  five  years  had  elapsed,  and  we  would  be  bound 
to  support  defendant's  plea  but  for  his  acknowledgment  of  the 
debt  and  his  promise  to  pay  it,  made  a  few  months  before  the  in- 
stitution of  this  action.  A  witness  testifies  that,  in  March,  1841, 
he  received  the  note  from  the  plaintifi*,  and  called  upon  the  de- 
fendant for  payment ;  that  the  latter  told  him  that  his  brother, 
who  had  received  the  money,  had  promised  to  pay  it ;  that  he 
would  write  to  him  in  Mississippi  to  settle  it ;  and  that  if  he  did 
not  do  so,  he  (defendant)  would.  The  witness  replied,  that  he 
did  not  think  his  brother  was  in  a  situation  to  settle  it.  Defen* 
dant  then  said  that  if  he  was  not,  he  himself  would  do  it ;  ad- 
ding that  he  was  only  security,  and  had  received  no  value. 
This  witness  further  states,  that  the  defendant's  brother  has 
never,  to  his  knowledge,  paid  the  note. 

This  appears  to  us  such  an  acknowledgment  of  the  debt  as 
must  take  the  note  out  of  the  prescription  pleaded  by  the  defen- 
dant He  not  only  acknowledged  his  creditor's  right  to  be  paid, 
but  promised  expressly  to  pay,  if  his  principal  did  not,  thus  de- 
stroying the  presumption  of  payment  which  is.  the  basis  of  this 
prescription,  and  waiving  his  right  to  avail  himself  of  it.  This 
case  cannot  be  distinguished  from  that  of  Shiff  v.  Hertzogg,  re- 
ported in  12  La.  456,  and  must  be  governed  by  articles  3486, 
3516,  3517,  3518,  of  the  Civil  Code. 

Judgment  affirmed. 


Silas  Lh^laed,  Under-Tutor,  v.  Elizabeth  Kemp,  Natural  Tutrix 

of  her  minor  children. 

An  action  for  the  removal  of  a  tator  6r  tutrix,  cannot  be  prosecuted,  eVen  by  the  under- 
tntor,  without  authority  from  the  Probate,  Judge.  Per  Curiam:  The  under-tutor, 
like  any  other  penon,  muat  communieate  to  the  Judge  of  Probates  the  fact  which 
may  render  it  neceasary  to  remove  the  tutor,  and  the  judge  is  to  determine  whether 
there  be  sufficient  ground  to  commence  an  action.    C.  P.,  1015,  1016. 

Appeal  from  the  Court  of  Probates  of  Concordia,  WWhor^ 
ter^  J. 

Frosty  for  the  appellant.     Anterior  to  the  promulgation  of 
Vol.  IX,  15 
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the  Code  of  Practice,  an  under-tutor  might  institute  an  action 
for  the  removal  of  a  tutor,^  without  authority  from  the  probate 
judge.  The  Code  of  Practice  has  not  taken  away  this  power, 
but  only  authorised  the  judge  to  compel  the  imder-tutor  ta 
bring  suit.     Code  of  Practice,  art.  1016. 

Stockton^  on  the  same  side.  Article  301  of  the  Civil  Code 
makes  it  "  the  duty  of  the  under-tutor  to  act  for  the  minor, 
whenever  the  interest  of  the  minor  is  in  opposition  to  the  inte- 
rest of  the  tutor."  It  would  be  hard  to  make  the  under-tutor 
responsible  for  the  non-performance  of  his  duty,  when  he  could 
act  only  at  the  will  of  another. 

Shaw,  curator  ad  hoc,  for  the  defendant.  No  action  can  be 
commenced  without  the  sanction  of  the  probate  judge.  Code 
of  Practice,  arts.  1015,  1016.  The  object  of  the  law  is  to  pro- 
tect the  tutor  from  vexatious  and  useless  suits. 

MoRPHY,  J.  The  petitioner  appeals  from  a  judgment  dismiss- 
ing a  suit  he  had  brought  for  the  removal  of  the  defendant  from 
the  tutorship  of  her  minor  children,  on  the  ground  that  she  has 
shown  neglect  and  incapacity  in  her  administration,  and  that 
she  has  left  the  state  with  her  said  minors.  The  exception 
taken  below  and  sustained,  is,  that  the  plaintiff  is  without 
authority  to  institute  this  suit,  unless  authorised  or  directed  by 
the  probate  judge  to  prosecute  it.  We  think  that  the  inferior 
court  <Md  not  err^  The  Code  of  Practice  makes  it  the  duty  of 
every  person  to  acquaint  the  judge  6i  probates  with  the  fact 
rendering  it  proper  to  remove  a  tutor.  It  further  provides  that 
the  judge,  when  made  acquainted  with  such  fact,  if  he  thinks 
there  is  probable  cause  for  removal,  shall  direct  the  under-tutor 
to  prosecute  his  removal,  &c.  Articles  1016, 1016.  From  these 
provisions  of  law,  we  understand,  that  the  under-tutor,  like  any 
other  person,  must  communicate  to  the  probate  judge  the  fact 
which  may  render  it  necessary  to  remove  the  tutor ;  that  the 
judge  is  to  determine  whether  there  is  sufficient  ground  to  com- 
mence any  action  against  the  tutor ;  but  that  no  one,  not  even 
the  under-tutor,  is  authorised  to  prosecute  it,  without  being  di- 
rected to  do  so  by  the  Court  of  Probates.  This  requirement  of 
the  law  was  probably  intended  to  protect  the  tutor  from  incon- 
siderate and  harassing  suits  on  the  part  of  the  under-tutor,  and 
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to  save  tEe  estate  of  the  minor  from  the  costs  of  such  suits. 
10  La.  82.     12  La.  577.     13.  La  67. 

Judgment  affirmed. 


VfiLLUM  McMakus  v.  Alexis  Lemee,  Administrator  of  the  suc- 
cession of  Harvey  Cleveland,  deceased. 

Appeal  from  the  Court  of  Probates  of  Natchitoches,  Cfreneaux,  J. 

J.  Taylor  and  Tuomey,  for  the  plaintiff. 

J.  B.  CatTf  and  C  E.  Carr^  for  the  appellant. 

MoBPHT,  J.  This  is  a  suit  to  recover  9520,  the  amount  of 
plaintiff's  bill  for  medical  attendance  on  the  late  Harvey 
Cleveland,  and  for  medicines  furnished  him  in  his  last  illness, 
in  the  month  of  July,  1842.  The  probate  judge  gave  judgment 
for  $428,  and  the  administrator  appealed. 

Although  the  sum  allowed  by  the  judge  below  appears  to  ns 
a  large  one,  we  do  not  think,  from  the  evidence  in  the  record,  that 
the  conclusion  at  which  he  arrived  is  so  clearly  erroneous  as  to 
make  it  our  duty  to  interfere.  The  plaintiff  appears  to  have 
given  the  deceased  unusual  and  exclusive  attention,  night  and 
day,  during  his  last  illness,  and  to  have  remained  with  him  all 
the  time,  with  the  exception  of  a  few  days,  neglecting  all  other 
business,  and  travelling  a  distance  of  twenty  miles  to  go  from 
his  residence  to  that  of  the  deceased. 

Judgment  affirmed* 
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Ann  Malony  v.  John  Maix)ny,  Her  Husband. 

No  i^peal  will  lie  from  a  judgment,  in  an  action  by  a  wife  for  separation  from  bed  and 
board  and  of  property;  ordering  the  husband  to  pay  alimony  at  the  rate  of  ten 
doUan  a  month  pending  the  suit,  the  amount  not  exceeding  three  hundred  dollars, 
and  commanding  him  to  retmm  to  the  matrimonial  domicil. 

Appeal  from  the  District  Court  of  Natchitoches,  BoycCy  J. 

Rothrock  and  Roysdon^  for  the  plaintiff. 

Hertzogg  and  Tuojney,  for  the  appellant. 

Ga&land,  J.  The  plaintiff  claims  a  separation  from  bed  and 
board  from  the  defendant,  her  husband,  on  the  ground  of  his 
abandoning  the  matrimonial  domicil,  and  his  refusal  to  return 
to  it  and  live  with  her,  since  the  month  of  August,' 1840.  The 
petition  was  filed  in  September,  1841,  and,  after  alleging  the 
cause  for  separation,  stated  that  a  large  amount  of  property  be- 
longs to  the  community.  The  prayer  is  for  a  separation  from 
bed  and  board,  and  for  her  share  of  the  property  and  funds  in 
community.    The  answer  is  a  general  denial. 

The  record  does  not  definitely  inform  us,  where  the  matri- 
monial domicil  was  at  the  time  of  instituting  the  suit,  but 
shortly  after  a  domicil  was  assigned  to  the  plaintiff  pending  the 
suit,  and  the  defendant  summoned,  by  three  monthly  notices,  to 
return  to  the  matrimonial  domicil.  On  the  trial  some  testimony 
was^  given,  which  it  is  not  now  necessary  to  state,  and  a  judg- 
ment was  rendered  ordering  the  defendant  to  pay  the  plaintiff 
an  alimony  of  ten  dollars  per  month  during  the  pendency  of  the 
suit,  and  also  that  he  do  forthwith  comply  with  the  smnmons 
directed  to  him  to  return  to  the  matrimonial  domicil  and  live 
with  the  plaintiff.  From  this  judgment  the  defendant  has  ap- 
pealed. 

No  motion  has  been  made  to  dismiss  the  appeal,  but  as  we 
can  only  pass  on  final  judgments,  or  such  interculatory  decrees 
as  cause  an  irreparable  injury  to  the  appellant,  we  are  bound  to 
notice  this,  as  one  not  coming  within  our  jurisdiction. 

The  judgment  ordering  the  defendant  to  pay  alimony  to  the 
plaintiff,  does  not  amount  to  a  sum  exceeding  three  hundred 
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dollars ;  and  that  part  of  it,  which  orders  him  to  return  forth- 
with to  the  matrimonial  domicil  and  live  with  his  wife,  we  do 
not  consider  as  an  irreparable  grievance  or  injury,  particularly 
as  the  defendant,  in  his  answer,  <leiiies  that  he  has  ever  aban- 
doned her. 

Appeal  dismissed. 


EiciLT  Jake  Smtth  v,  Ebsnbzer  Miller,  Tutor* 

An  appellant  cannot  be  permitted,  in  any  case,  to  withdraw  his  appeal,  without  the 
consent  of  the  appellee.    C.  P.  901. 

Appeal  from  the  District  Court  of  Concordia,  Curry ^  J. 

McMiUen  and  Ratdey^  for  the  plaintiff. 

Stacy ^  for  the  appellant. 

Simon,  J.  In  this  case  the  defendant  and  appellant  made  a 
motion  to  be  permitted  to  withdraw  his  appeal,  but  as,  under 
art.  901  of  the  Code  of  Practice,  we  cannot  in  any  case  allow  him 
to  do  so,  without  the  consent  of  the  appellee,  we  have  been 
constrained  to  examine  the  cause  upon  its  merits. 

This  suit  was  brought  upon  a  note  of  hand,  secured  by  special 
mortgage  upon  certain  property.  The  note  and  act  of  mortgage 
were  produced  in  evidence,  and  judgment  was  rendered  thereon 
below,  according  to  the  prayer  of  the  plaintiff's  petition.  It  is 
clear  that  no  error  has  been  committed  to  the  prejudice  of  the 
defendant,  who  has  not  even  attempted  to  point  out  any. 

Judgment  affirmed. 


Mary  E.  Holmes  v.  William  G.  Holmes,  Her  Husband. 

Where  in  an  action  hy  a  wifb  for  a  separation  of  property,  the  petition  alleges  that  the 
husband  had  received  and  applied  to  his  own  use  a  sura  of  money,  of  which  a  dona- 
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tion  had  been  made  to  her,  and  that  she  has  a  legal,  tacit  mortgage  on  his  property, 
for  its  reimbunement,  but  the  prayer  only  asks  for  a  judgment  for  the  amount  with 
interest,  no  judgment  can  be  given  as  to  her  right  of  mortgage. 

Appeal  from  the  District  .Court  of  Carroll,  Wt'/faon,  J.  The 
petition  in  this  case  alleged  that  the  plaintiff  intermarried  with 
the  defendant,  about  1  August,  1837 ;  that  during  the  marriage 
she  received  $5000  as  a  donation  from  her  father ;  that  her  hus- 
band, the  defendant,  appropriated  the  amount  to  his  own  use  ; 
that  she  has  a  legal  and  tacit  mortgage  on  all  his  property,  for 
the  restitution  of  all  her  paraphernal  and  dotal  rights ;  that  the 
defendant  is  much  embarrassed,  and  the  petitioner  exposed  to 
the  danger  of  losing  her  paraphernal  and  dotal  property.  The 
prayer  of  the  petition  is  for  a  judgment  against  the  defendant 
for  9500,  with  legal  interest  from  1  January,  1840,  till  paid ;  for  a 
separation  of  property ;  and  for  general  relief. 

The  judgment,  confirming  one  taken  by  default,  recites, ''  that 
the  defendant  acknowledged  himself  indebted  to  the  plaintiff  as 
set  forth  in  the  petition,  and  that  the  plaintiff  established  her  de- 
mand to  the  satisfaction  of  the  court." 

/.  L.  WiUsaoy  for  the  appellant. 

Selby^  for  the  defendant. 

Simon,  J.  The  plaintiff,  who  took  the  present  appeal,  com- 
plains that  she  is  aggrieved  by  the  judgment  rendered  in  her  fa- 
vor against  her  husband,  in  that  said  judgment  does  not  al- 
low her  a  mortgage  and  privilege  on  the  property  of  her  hus- 
band, from  the  date  of  his  receiving  the  amount  sued  for. 

The  appellee  does  not  pray  that  the  judgment  appealed  from 
may  be  amended  in  any  respect,  but  submits  the  judgment  to 
our  consideration,  expressing  his  readiness  to  submit  to  such 
judgment  as  the  law  and  evidence  in  this  case  require. 

The  claim  of  the  plaintiff  is  merely  paraphernal.  It  consists, 
under  the  allegations  of  the  petition,  in  a  sum  of  five  thou- 
sand dollars,  which,  she  says,  was  a  donation  made  to  her  by 
her  father,  and  which  her  husband  appropriated  to  his  own  use. 
The  record  contains  no  evidence  of  the  claim,  except  that  the 
judgment  appealed  from  states,  that  the  defendant  acknowledg- 
ed himself  indebted  to  the  plaintifif  in  the  amount  alleged  in  the 
petition  ;  and  the  petition  does  not  contain  any  prayer  that  the 
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legal  and  tacit  mortgage  therein  referred  to,  among  the  allega- 
tions, may  be  allowed  to  her  from  any  date,  or  that  she  be  per- 
mitted to  enforce  said  mortgage  on  her  husband's  property. 

It  appears  to  us  that  the  judgment  complained  of  is  strictly 
according  to  the  prayer  of  the  plaintiff's  petition,  and  in  accord- 
ance with  the  object  of  the  action.  If  the  appellant  is  entitled 
to  a  mortgage  on  her  husband's  property  to  secure  the  amount 
sued  for,  it  arisen  from  the  law  itself,  and  there  is  perhaps  no 
necessity  for  mentioning  it  in  the  judgment,  as  a  mere  omission 
to  recognize  it,  could  not  deprive  the  plaintiff  of  its  effect,  if 
she  is  really  entitled  to  enforce  it.  Be  this  as  it  may,  it  will  be 
time  enough  to  enquire  into  the  plaintiff's  alleged  right  of  legal 
mortgage,  if  ever  it  comes  in  conflict  with  the  rights  of  her  hus- 
band's creditors ;  but  in  this  case,  we  cannot  give  her  what  she 
has  not  demanded. 

Judgmeint  a^brmed. 


Amanda  M.  Green  v.  Benjamin  F.  Glasscock. 
Benjamin  F.  Glasscock  t>.  Amanda  M.  Green. 


9r  119| 
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Where  there  has  been  a  settlement  of  accounts  between  partnen,  and  a  note  given  by 
one  to  the  other  for  the  balance  found  due,  on  an  allegation  of  error  the  former  may 
go  into  an  investigation  of  the  accounts,  and  show  that  the  note  was  given  in  error ; 
but  the  settlement  will  be  presumed  to  be  correct,  until  the  contrary  is  shown  by  the 
party  alleging  it  Receipted  accounts  embraced  in  such  a  settlement,  will  be  ad- 
misrible  in  evidence,  subject  to  the  right  of  the  opposite  party  to  show  that  (hey  were 
erroneously  allowed. 

Where  an  account  has  been  settled  between  the  parties,  and  a  balance  struck,  the  ac- 
count must  be  regarded  as  an  entire  thing,  subject  to  proof  of  errbr,  and  the  debit 
aide  cannot  be  g^ven  in  evidence  without  the  credit  side. 


Appeal  from  the  District  Court  of  Concordia,  Curry^  J. 

BxTLLARD,  J.  These  two  cases  were  consolidated  and  tried  to- 
gether in  the  court  below,  and  have  been  argued  and  may  be 
considered  together  here.    The  first  is  an  action  in  which  th«^ 
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plaintifr  claims  a  large  amount  due  her,  resulting  from  a  part- 
nership with  the  defendant  in  the  cultivation  of  a  plantation, 
for  the  years  1835-6-7,  of  which  she  demands  a  final  settle- 
ment, and  a  judgment  in  her  favor  for  the  balance  due  to  her. 
To  this  action  the  defendant  pleads,  that  there  has  already  been 
a  full  and  final  settlement  between  him  and  the  plaintiff,, 
which  resulted  in  a  balance  in  his  favor  of  $3000,  for  which 
the  plaintiff  gave  her  note.  This  alleged  final  settlement  he 
sets  up  as  a  bar  to  the  present  action^ 

The  second  case,  that  of  Glasscock  v.  Green^  is  an  action  upon 
the  note  for  $3000,  thus  alleged  to  have  been  given  for  a  ba- 
lance of  accounts  growing  out  of  the  planting  concern.  To  this 
suit  the  diefence  is,  that  the  note  was  given  in  error,  and  for  a 
balance  then  supposed  to  be  due  to  the  plaintiff,  but  since  dis- 
covered not  to  be  due ;  that  the  plaintiff  had  agreed  to  reopen 
the  accounts  for  final  adjustment ;  and  that  a  suit  is  now  pend- 
ing for  that  purpose.  The  defendant  prays  that  the  note  may 
be  cancelled. 

It  appears  that  previously  to  to  the  institution  of  these  suits 
the  parties  had  agreed  to  open  the  accounts  between  them,  and 
refer  the  same  to  arbitrators,  but  that,  the  arbitrators  had  de- 
clined to  act.  Whereupon  the  suit  was  brought,  as  if  no  settle- 
ment had  ever  been  made. 

There  was  a  verdict  below  In  favor  of  Glasscock,  and,  from  a 
judgment  pronounced  thereon,  the  plaintiff  in  the  first  action 
prosecutes  the  present  appeal. 

After  evidence  had  been  admitted,  without  objection,  touching 
the  accounts  between  the  parties,  the  judge  charged  the  jury, 
that  the  agreement  to  refer  the  accounts  to  arbitrators  did  not 
open  the  accounts  for  judicial  investigation;  that  if  the  arbitra- 
tors declined  to  act,  others  might  have  been  chosen  ;  that  if  the 
arbitration  fctiled  to  be  carried  into  effect,  it  was  as  if  no  agree- 
ment had  been  made ;  also  that  particular  errors  in  an  account 
that  had  been  acknowledged,  and  denied,  should  be  specified 
and  proved,  in  order  to  open  and  set  aside  the  settlement  To 
this  charge  a  bill  of  exceptions  was  taken.  The  counsel  for  the 
plaintiff  Green,  further  requested  the  court  to  charge  the  jury  ,that 
the  agreement  made  by  the  parties,  subsequent  to  the  settlement 
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to  refer  the  accounts  to  arbitration,  of  itself  opened  the  accounts, 
and  that,  if  the  arbitrators  refused  to  act,  the  plaintiff  Green  had 
a  right  to  require  a  judicial  investigation  of  the  accounts,  and  to 
have  any  error  corrected,  which  charge  the  court  refused  to 
give. 

The  judge,  in  our  opinion,  erred  in  this  charge  to  the  jury. 
The  accounts  between  the  parties  were  re-examinable  in  these 
cases,  subject  to  this  restriction,  that  the  burden  of  proof  was 
upon  the  party  alleging  error.  The  consideration  of  the  note 
given  for  an  alleged  balance,  was  expressly  questioned,  and  the 
party  thus  alleging  error  had  a  right  to  go  into  the  matters  of 
account,  and  show  that  the  note  had  been  given  in  error,  not- 
withstanding a  settlement  of  accounts.  That  settlement  is  pre- 
sumed to  be  correct,  and  to  have  resulted  in  a  just  balance,  until 
the  contrary  be  shown  by  the  party  claiming  to  have  it  ooneotei. 

As  the  jury  may  have  been  misled  by  this  charge,  and  the  case 
must  be  remanded  for  a  new  trial,  it  becomes  proper  to  examine 
other  bills  of  exception  taken  by  the  plaintiff  in  the  progress  of 
the  trial. 

A  witness  was  asked  whether  he  had  had  a  note  marked 
A.  A.  A.  in  his  possession,  and  from  whom  he  had  received  it. 
The  question  was  objected  to  by  the  plaintiff's  (Green's)  counsel, 
but  the  objection  was  overruled.  The  note  appears  to  be  one  of 
the  defendant's  (Glasscock's,)  and  the  enquiry  connected  with 
the  matters  of  account  between  the  parties,  and  was  properly 
permitted. 

Nor  did  the  court  err,  in  our  opinion,  in  permitting  the  receipt- 
ed accounts  to  be  given  in  evidence,  so  far  as  they  were  em- 
braced in  the  previous  settlement,  subject  to  the  right  of  the 
plaintiff  Green  to  show  that  they  had  been  allowed  in  error. 

The  plaintiff  Green  offered  in  evidence  the  debit  side  of  the 
accounts  B.  G.  and  D.  filed  by  the  defendant  Glasscock,  and  re- 
ferred to  in  his  answer,  which'  was  offered  to  show  the  number 
of  bales  of  cotton  made  on  the  place  during  the  partnership, 
and  the  amount  for  which  the  cotton  was  sold.  The  defendant's 
counsel  objected  to  a  part  of  the  account  being  given  in  evi- 
dence without  the  whole,  including  the  credits  thereon  stated. 

Vol.  IX.  16 
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This  objection  was  sustained,  and  the  plaintiff.  Green,  took  a 
bill  of  exceptions. 

Admitting  the  general  rule  to  be  as  contended  for,  that  the  debit 
side  of  an  account  may  be  given  in  evidence  independently  of 
the  credit  side  against  a  party  bound  to  render  such  account,  yet 
we  think  the  rule  not  applicable  after  an  account  has  been  set- 
tled between  the  parties,  and  a  balance  struck.  The  account 
then  is  to  be  regarded  as  an  entire  thing,  subject  to  proof  of  er- 
ror or  omissions. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  that  these  oases.be  re- 
manded for  a  new  trial,  with  directions  to  the  judge  to  abstain 
from  charging  the  jury  as  stated  in  the  biU  of  exceptions,  but  to 
charge  them  as  herein  expressed ;  and  that  the  appellee  pay  the 
costs  of  this  appeal. 

F.  H.  FarraTf  for  the  appellant. 

Stacy  and  Sparrow^  contra. 


The  New  Orleans  and  Cabbollton  Railroad  Company  v.  James 

D.  Kerr  and  another. 

The  executor  of  a  deceased  endoner  ia  the  proper  penon  on  whom  to  aerre  a  notice  of 
protest,  though  the  matituted  heir  may  have  been  admitted  aa  heir,  and  have  given 
■ecurity  and  taken  poflseenon  of  the  property,  where  the  executor  has  not  rendered 
any  account,  nor  received  from  the  heir  the  moiiey  neceseary  to  pay  the  debts  of  the 
raccession.  Per  Curiam :  Creditors  may  look  to  the  executor  as  the  pioper 
representative  of  the  estate  until  he  has  been  discharged,  espeoially  where  the  insti- 
tuted heir  resides  out  of  the  State. 

Where  an  endorser,  living  about  fifteen  miles  from  the  place  where  the  protest  was 
made,  has  a  box  in  the  post-office  at  that  place,  and  is  in  the  habit  of  irceiving  his 
letters  there,  a  notice  af  protest  addressed  to  him  there,  will  be  good  under  the  se- 
cond section  of  the  act  of  13th  March,  1837,  though  there  be  another  office  nearer 
to  his  residence,  it  being  proved  that  he  never  received  any  letters  or  papers  through 
it. 

Appeal  from  the  District  Court  of  Carroll,  Wilbonf  J.  This 
is  an  action  against  Kerr,  the  maker,  and  Margaret  Barker, 
as  universal  heir  and  legatee  of  one  Harding,  the  endorser 
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of  the  note.  The  facts  of  the  case  are  recited  in  the  opi- 
nion of  the  court.  The  court  below  gave  judgment  against  the 
maker,  but  in  favor  of  Margaret  Barker ;  and  from  the  latter 
part  of  the  decision  the  plaintifis  appealed. 

BuLLABD,  J.  Two  questions  are  presented  for  our  solution  in 
diis  case :  1st,  Whether  the  executor  of  a  dececused  endorser  was 
the  proper  person  on  wholn  to  serve  notice  of  protest,  after  the 
instituted  heir  had  come  forward,  been  admitted  as  heir,  and 
given  security  and  taken  possession  of  the  property,  but  before 
the  executor  had  rendered  to  the  heir  any  account,  or  received 
from  her  the  sums  necessary  to  pay  the  debts;  and,  2nd, 
Whether  the  notice  of  protest  advertised  to  the  executor  at 
Providence,  and  deposited  in  the  post  office  at  that  place,  where 
the  note  was  payable  and  was  protested,  be  sufficient,  it  being 
shown  that  his  residence  is  about  fifteen  miles  from  Providence, 
in  the  same  parish,  and  that  he  was  in  the  habit  of  receiving 
his  letters  at  the  Providence  post  office. 

1.  John  D.  Harding,  the  endorser  died  before  the  note  fell  due, 
and  William  G.  Holmes  was  duly  qualified  as  executor  of  his 
last  will,  by  which  he  instituted  his  sister,  Margaret  Barker,  of 
Mississippi,  his  universal  legatee.  Early  in  May,  1843,  she 
presented  a  petition  to  the  court  of  probates  to  be  admitted  as 
heir  of  her  brother  with  the  benefit  of  inventory,  and  was  ad- 
mitted as  such  on  giving  security  to  the  satisfaction  of  the  court ; 
and  the  executor  at  the  same  time  ordered  to  be  notified,  and  to 
account  to  the  court  for  all  the  acts  done  by  him  as  such  execu- 
tor. On  the  10th  of  November  she  gave  the  bond  required, 
but  it  is  not  shown  that  the  executor  had  rendered  any  account, 
or  been  discharged  on  the  12th  of  December,  when  the  note  was 
protested. 

It  is  contended  by  the  counsel  for  the  appellant,  that  under 
the  act  of  1837,  testamentary  executors  continue  to  exercise 
their  functions  until  the  estates  which  they  administer  shall  be 
entirely  settled.  We  think  this  provision  does  not  exclude  the 
right  of  the  heir  at  law,  or  the  instituted  heir,  to  put  an  end  to 
the  functions  of  the  executor  by  claiming  the  estate,  and  being 
put  in  possession ;  but  we  are  of  opinion  that  the  creditors  may 
well  look  to  the  executor  as  the  proper  representative  of  the 


124  ALEXANDRIA, 


The  New  Orleans  and  CarroUton  Rail  Road  Company  v.  Kerr  and  another. 

estate  Imtil  he  has  been  duly  discharged,  especially  %Yhc]i  the 
institiited  heir  resides  out  of  the  State.  The  evidence  in  the 
record  does  not  show  that  the  executor  had  any  notice  of  these 
proceedings  in  the  Court  of  Probates.  We  so  held  in  Tait  v. 
Lewis,  Executor,  2  Robinson,  351. 

2.  The  note  was  protested  at  Providence  in  the  parish  of 
Carroll,  and  the  notice  was  served  as  shown  by  the  evidence,  to 
wit,  the  testimony  of  the  notary,  by  addressing  a  letter  to 
Holmes,  as  executor  of  the  last  will  of  the  endorser,  at  that 
place,  which  was  deposited  in  the  post  office  on  the  same  day.* 
It  is  not  pretended  that  the  notice  did  not  contain  a  sufficient 
description  of  the  note.  The  residence  of  the  executor  is  shown 
to  be  about  15  miles  from  Providence,  in  the  same  parish ;  that 
although  there  is  a  post-office  in  the  State  of  Mississippi,  at 
Princeton,  nearer  the  house  of  the  executor,  it  is  not  proved 
that  he  ever  receives  any  letters  or  papers  there,  but  that  he  is 
in  the  habit  of  receiving  his  letters  at  the  post  office  in  Provi- 
dence. The  postmaster  at  the  latter  i^ace  testified,  that  Holmes 
receives  his  letters  at  his  office ;  that  sometimes  he  comes  or 
sends  for  them  once  a  week*,  sometimes  once  a  month,  and 
sometimes  not  so  often ;  and  that  if  a  letter  were  left  at  his 
post-office  for  Holmes,  directed  Providence,  La.,  it  would  be 
put  in  his  box,  and  remain  until  called  for,  and  that  he  would 
not  send  it  to  him  by  mail. 

The  direction  of  the  note  in  this  case  appears  to  us  in  com- 
pliance with  the  2d  section  of  the  act  of  1827,  which  directs  the 
notary,  when  the  party  to  be  notified  does  not  reside  in  the  city 
or  town  where  the  protest  is  made,  to  put  the  notice  in  the 
nearest  post  office,  addressed  to  him  at  his  domicil,  or  usual 
place  of  residence.    B.  and  C's.  Digest,  43. 

In  the  case  of  MoU,  Executory  v.  Beard,  we  held  that  the 
address  of  the  notice  to  the  endorser  at  Pecan  Grove  post  office, 
was  sufficient,  that  office  being  within  the  known  domicil  of  the 
defendant,  und  nearest  his  residence.     16  La.  308. 

In  the  Bank  of  Louisiana  v.  Watson,  the  notice  was  deposited 
in  the  post  office  at  Baton  Rouge.    The  defendant  resided  at 

*  The  notary  testified  that  the  notice  was  directed :  "  To  William  G.  Holmef  ,  Ex- 
ecutor, Providence,  La.*' 
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some  distance  from  town,  in  the  same  parish,  and  there  was  a 
post  office  nearer  to  him ;  but  the  postmaster  at  Baton  Rouge 
deposed  that  the  defendant  received  his  letters  and  newspapers 
at  the  office  in  town,  and  had  directed  them  to  be  retained  for 
him  and  not  forwarded  by  mail.  The  notice  was  held  good, 
although  the  parish  of  East  Baton  Rouge  was  not  written  on 
the  notice.     15  La.  367. 

In  the  case  now  before  us  it  appears  that  the  executor  had  a  box 
in  the  post-office  at  Providence,  which  circumstance  we  regard- 
ed, in  the  case  of  Mecul  v.  Carnal  and  Bryccy  as  a  tacit  instruction 
to  the  postmairter  to  retain  any  letters  or  papers  to  the  address 
of  the  owner  of  the  box. 

Upon  the  i^ole  we  conclude,  that  the  court  below  erred  in 
giving  judgment  and  nonsuit  against  the  plaintiff. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  that  the  plaintiffs 
recover  of  Margaret  Barker,  the  benlficiary  heir  of  John  D. 
Harding  deceased,  the  sum  of  sixteen  hundred  and  seventy-one 
dollars  and  eighty-four  cents,  with  interest  at  the  rate  of  seven 
per  cent  per  annum,  from  the  12th  day  of  December,  1848, 
until  paid,  with  costs  in  both  courts. 

SeUnfy  for  the  appellant. 

/.  £•  TFtZttm,  for  the  appellee. 


Robert  Phillif  Baker  v.  Latham  Garliok. 

A  party  who  propounds  interro^tories  to  his  opponent  is  entitled  to  categorical  answen, 
confessinjr  or  denying  the  facts  set  forth  by  him.    C.  P.  349, 353  to  356. 

By  no  device  or  shift  can  a  higher  rate  of  interest  be  recovered  for  the  loan  of  money, 
than  that  allowed  by  law. 

Appeal  from  the  District  Court  of  Caddo,  Boycey  J. 

P.  A»  Morse  and  Boysdon^  for  the  appellant. 

Tucmey  and  C  A.  BuUard,  for  the  defendant. 

MoRPHT,  J.    This  action  is  brought  to  recover  $642  10,  with 
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ten  per  cent  interest  per  annum  firom  the  1st  of  May,  1841, 
which  the  petition  alleges  to  be  a  balance  due  to  the  plaintiff 
on  a  sale  of  certain  tracts  of  land,  by  him  made  to  the  defen"^ 
dant  for  91642  10,  on  the  8d  of  July,  1889.  It  is  further  alleged, 
that,  to  secure  the  said  price,  the  land  sold  was  specially  mort- 
gaged r  that  on  the  23d  of  June,  1840,  the  defendant  paid  9200, 
and  on  the  10th  of  July  following,  a  further  sum  of  $800 ;  both 
which  payments  were  endorsed  on  the  back  of  the  note  sued  on; 
and  that  at  the  last  mentioned  date  it  was  agreed  that,  on  the 
plaintiff's  extending  the  time  of  payment  to  the  Ist  of  May,  1841, 
the  defendant  should  pay  interest  at  the  rate  of  tto  per  cent  per 
annum,  &c.  The  defendant,  after  a  general  denial,  says  that, 
in  1839,  he  had  proved  in  the  Land  Office  a  pre-emption  right  to 
a  quarter  section  of  land,  being  a  part  of  that  conveyed  to  him 
by  the  plaintiff;  that  not  having  the  money  to  pay  for  the  entry 
and  the  balance  of  the  section,  plaintiff  agreed  to  loan  him  the 
amount  necessary,  on  condition  of  defendant's  transferring  to 
him  his  land,  or  permitting  him  to  make  the  entry  in  his  own 
name  in  the  Land  Office,  and  allowing  him  one  hundred  per  cent 
on  the  sum  so  advanced,  payable  on  the  1st  of  May,  following ; 
that  Baker  did  pay  for  the  lands  specified  in  the  sale  which  he 
soon  after  executed  to  the  defendant,  retaining  a  mortgage  to 
secure  the  payment  of  the  purchase  money  tiierein  mentioned ; 
that  the  land  was  bid  off  by  the  defendant  and  the  certificates 
transferred  to  Baker.  The  defendant  further  avers,  that  he  has 
already  paid  the  sum  of  91148  87  to  the  plaintiff;  that  any  ac- 
knowledgments of  a  smaller  amount  only  having  been  paid, 
have  been  made  in  error,  and  fraud ;  and  that  the  whole  trans- 
action was  usurious  and  invalid  in  law.  The  case  was  submit- 
ted to  a  jury,  who  gave  their  verdict  in  favor  of  the  defendant. 
From  the  judgment  entered  up  upon  this  finding  of  the  jury,  the 
plaintiff  appealed,  after  an  ineffectual  attempt  to  obtain  a  new 
trial. 

To  substantiate  the  facts  set  forth  in  his  answer,  the  defen- 
dant propounded  to  the  plaintiff  a  series  of  interrogatories,  the 
substance  of  which  tended  to  prove  that,  at  the  land  sales  at 
Natchitoches,  in  July,  1839,  the  plaintiff  agreed  to  advance,  and 
did  advance  to  the  defendant  money,  to  enter  his  pre-emption  of 
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one  hundred  and  sixty  acres  of  land,  and  the  balance  of  the  seotiont 
took  the  titles  and  certificates  in  his  own  name,  and  immediately 
after  conveyed  the  same  to  the  defendant,  on  the  latter  securing 
to  him,  by  a  mortgage  on  the  land,  a  sum  double  the  amount  paid 
or  advanced  for  the  land,  certificate,  expenses,  &o.  In  his  an* 
swer  to  these  interrogatories  the  plaintifi*  referred  to  an  exceed- 
dingly  long  letter  he  had  written  to  his  attorneys,  Morse  and 
RoysdoHf  before  the  institution  of  this  suit,  which  he  prayed 
should  be  taken  and  considered  as  a  general  detailed  statement 
of  the  facts  of  the  case,  in  answer  to  the  interrogatories  of  the 
defendant.  On  the  tried  of  the  case  below,  a  motion  was  made  to 
strike  out  of  the  answers  of  the  plaintifi*  the  contents  of  his  letter, 
ofiered  as  a  part  of  such  answers,  on  the  ground  that  they  were 
vague  and  evasive ;  that  if  in  said  letter  there  were  matters 
and  statements  which  could  be  viewed  as  answers  to  the  in- 
terrogatories propounded,  such  matters  and  statements  were  so 
intermingled  with  and  concealed  by  a  great  mass  of  irrelevant 
matter,  that  the  same  could  not  be  separated  and  understood* 
and  that  these  pretended  answers  were  so  made  for  the  purpose 
of  avoiding  true  and  categorical  answers.  This  motion  hav- 
ing been  sustained  by  the  inferior  court,  the  plaintifi*  took  a  bill 
of  exceptions,  to  which  he  has  called  our  attention.  The  judge, 
in  our  opinion,  did  not  err.  A  party  who  appeals  to  the  con- 
science of  his  adversary,  is  entitled  to  plain  and  categorical  an- 
swers. No  such  answers  to  the  interrogatories  propounded,  can 
be  extracted  from  plaintiff's  letter.  It  is  a  long  and  detailed 
statement  of  the  plaintifi*'s  plans  and  speculations  on  Red  river, 
and  cannot,  even  if  it  were  directly  sworn  to,  be  viewed  as  a 
compliance  with  article  353  of  the  Code  of  Practice,  which  re- 
quires of  the  party  interrogated  to  confess  or  deny  the  facts  set 
forth  in  the  interrogatories.  Arts.  349  to  356.  2  Mart.  N.  S. 
56.  1  Rob.  32.  On  the  merits,  it  is  clear  fi'om  the  evidence  in 
the  record,  and  the  answers  of  the  plaintifi*,  that  the  sale  to  the 
defendant  was  only  a  mode  or  form  resorted  to  by  the  former,  to 
conceal  and  disguise  a  transaction  which  was  in  reality  an  usu- 
rious loan,  and  not  a  sale.  The  act  of  conveyance  in  which  a 
mortgage  is  stipulated,  was  only  intended  to  secure  an  advance  of 
money,  or  loan  of  about  eight  hundred  dollars,  and  one  hundred 
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per  cent  interest  thereon.  As  was  said  on  a  former  occasion,  **  by 
no  device  or  shift  the  wit  of  man  can  invent,  can  more  interest  be 
taken,  or  profit  made  than  that  which  the  law  permits,  on  a  loan 
of  money."  2  La.  114.  3  La.  393.  6  La.  709.  The  defen- 
dant appears  to  have  paid,  before  the  institution  of  this  suit,  at 
least  eleven  hmidred  dollars.  The  plaintiff  was  thus  reimbursed 
the  money  he  had  advanced,  with  a  large  aCmount  of  interest 
^What  remains  apparently  due  on  the  note  in  suit,  consists  of  ille- 
gal interest,  which  cannot  be  recovered. 


MoBEHEAD  Wright  v.  Charles  A.  Sewall  and  another. 

Where  an  action  is  institated  against  a  party  for  the  amount  of  a  note,  against  any 
liability  for  which  certain  penwns  had  bound  thenuelTee  to  ganranty  him,  and,  then 
being  no  defence,  the  party  eaed  paid  the  debt  and  coeta,  he  will  be' entitled  tare- 
cover  of  the  party  boond  to  him,  the  amoont  so  paid,  including  the  expenses  to  which 
he  has  been  subjected  by  the  failure  to  save  him  harmlesB ;  and  as  to  the  costs,  it 
will  be  presumed  that  the  officeis  of  the  court  did  not  charge  more  than  was  legaUy 
dne. 

Appeal  from  the  District  Court  of  Caddo,  Campbell^  J« 

Crairiy  for  the  plaintiff. 

Lawson  and  Tuomey^  for  the  appellants. 

MoRPHT,  J.  In  January,  1841,  Charles  A.  Sewall  and  Thomas 
T.  Willi€unson,  who  were  doing  business  in  the  parish  of  Caddo 
as  commercial  partners,  under  the  firm  of  Charles  A.  Sewall  IsL 
Co.,  dissolved  their  partnership.  The  defendant  Sewall,  became 
the  transferee  of  all  his  partnei^s  interest  in  the  stock  in  trade, 
notes,  accounts,  and  assetts  of  the  firm,  and  bound  himself  as 
principal,  and  his  co-defendant,  Gilmer,  as  surety,  ^'  to  pay  all 
the  debts  and  liabilities  of  the  firm,  and  to  hold  Williamson 
harmless  from  the  same."  In  July,  1842,  Williamson  was 
arrested  at  Washington  city,  for  an  unpaid  debt  of  the  partner- 
ship, being  a  note  of  (1070  73,  in  favor  of  J.  P.  Boyd  &  Co., 
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bearing  date  the  10th  of  February,  1839,  and  payable  six  months 
after  date,  at  the  counting-house  of  T.  B.  Lee  &  Co.,  at  New 
Orleans.  Williamson  paid  the  debt,  which,  with  interest  and 
costs,  amounted  to  91289  57,  and  transferre/d  all  his  title  and 
interest  in  and  to  said  note  to  the  petitioner,  whom  he  subro- 
gated to  all  his  rights  against  the  defendants  under  their  bond  of 
indemnity.  Under  this  subrogation  Morehead  Wright  brought 
the  present  action ;  he  obtained  a  judgment  below,  from  which 
the  defendants  appealed. 

The  appellants'  counsel  contends  that  the  plaintiff  cannot 
recover,  because  no  demand  of  payment  was  made  at  the 
counting-house  of  Lee  &  Co.,  in  New  Orleans,  where  the  note 
was  made  payable ;  and  that,  at  all  events,  the  judgment  is  for 
too  large  an  amount,  the  note  being  only  for  $1090  73 ;  that  if 
the  surplus  was  for  interest,  none  was  due  on  the  note,  as  it  had 
not  been  protested ;  and  that  if  it  was  for  costs,  there  is  no  proof 
in  the  record  as  to  their  amount. 

The  evidence  shows  that  T.  B.  Lee  was  called  upon  by  J.  P. 
Boyd  with  regard  to  the  notO)  and  that  some  conversation  took 
place  in  relation  to  it  in  the  counting-house,  but  that  Lee  had  no 
instructions  or  fimds  to  pay  it  Admitting  that  this  does  not 
prove  a  demand  at  the  place  of  payment,  it  is  shown  that  in  the 
summer  which  followed  the  maturity  of  the  note,  Charles  A. 
Sewall,  well  knowing  that  he  had  provided  no  funds  for  its  pay- 
ment  in  New  Orleans,  promised  while  in  Boston,  to  pay  the  note 
in  NeW  York,  which  he  failed  to  do.  This  promise  would 
probably  have  relieved  the  holder  from  the  necessity  of  proving 
a  demand,  even  in  Louisiana;  but  surely  had  Williamson 
attempted  to  resist  the  claim  on  the  ground  that  no  demand  had 
been  made,  such  a  defence  would  not  have  availed  him  in  a 
place  where  the  settled  law  is,  that  it  is  not  necessary  to  allege 
and  prove  a  demand  of  payment  in  order  to  maintain  an  action 
against  the  maker  of  a  note ;  but  that  it  is  a  matter  of  defence, 
if  the  maker  was  ready  at  the  place  and  offered  to  pay,  to  be 
pleaded  and  proved  on  his  part.  Wallace  v.  McConneU^  13 
Peters,  186.  Uniled  SUttes  Bank  v.  Smith,  U  Wheaton,  171.  It 
is  further  shown,  that  this  debt  figured  on  a  list  of  debts  exhibit- 
ed to  Williamson,  which  Sewall  stipulated  to  pay  on  the  disselu- 
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tion  of  the  finn,  and  from  "which  he  undectook  to  save  him  harm- 
less. In  relation  to  the  amount  of  the  judgment,  it  appears 
from  a  receipt  of  the  marshall  of  the  District  of  Columbia,  that 
Williamson  actually  paid  to  him  the  sum  of  91289  57,  which  he 
declares  to  have  been  the  amount  of  the  principal,  interest,  and 
costs.  We  believe  that  under  the  law  of  the  State  of  New  York, 
where  Sewall  promised  to  pay  this  note,  all  liquidated  debts  carry 
interest  without  any  judicial  demand  or  protest ;  but  be  this  as  it 
may,  had  Williamson  defended  the  suit,  and  employed  counsel, 
the  defendants  imder  this  bond  of  indemnity  would  have  been 
liable  for  all  the  expenses  he  might  have  incurred.  He  thought 
it  better  not  to  dispute  the  claim,  which  he  knew  was  a  just 
one,  and  the  presumption  is  that  the  marshall  of  the  District  of 
Columbia  did  not  charge  more  than  was  legally  due.  Sewall 
can  only  indemnify  Williamson  and  save  him  harmless,  accord- 
ing to  his  contract,  by  refunding  to  him  the  money  he  has  been 
compelled  to  pay  under  judicial  process,  in  consequence  of  his 
own  neglect  to  discharge*  this  debt  of  the  firm  for  the  space  of 
nearly  three  years. 

Judgment  c^^rmed. 


Trx  New  Orleans  and  Carrolton  Railroad  Company  v.  Joseph  B. 

Robert. 

The  rule  that  notice  of  proteat  of  a  bill  or  note  mnrt  be  sent  to  the  poat-office  neareat 
to  the  reaidence  of  the  party  intended  to  be  charged,  ia  a  general  one,  but  not  of 
unhrenal  application.  The  rule  is  foimded  on  the  praramption  that  the  endoner 
will  receive  notice  earlier,  if  dfaected  to  the  poat-office  neareat  to  fab  reaidence :  bat 
thia  pfeaumption  oeaaea  where  the  difference  in  the  distance  of  tha  two  officea  is 
but  small,  and  it  is  shown  that  the  party  is  in  the  habitof  receiving  hia  letters  and 
papers  at  the  office  which  is  the  little  more  distant. 

Appeal  from  the  District  Court  of  Avoyelles,  Campbell^  J. 

MoRPHY,  J.  The  defendant,  Joseph  B.  Robert,  being  sued  as 
the  endorser  of  a  note  of  94050,  held  by  the  plaintiffs,  pleaded 
the  general  issae,  and  the  insufficiency  of  the  notice  of  protest 
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to  him.    There  was  a  jadgment  below  in  his  favor,  from  which 
the  plaintiffa  have  appealed 

The  note  was  regularly  protested  for  non-payment*  on  the  19th 
of  Augosty  1842,  in  the  parish  of  Avoyelles ;  and  the  certificate 
of  the  parish  judge,  who  made  the  protest,  shows  that,  on  the 
same  day,  he  deposited  in  the  letter  box  of  the  post-office  at 
Marksvilie,  a  notice  directed  to  Joseph  B.  Robert,  at  his  dcynicil 
near  HolmesviUe,  Avoyelles,  La.  &c.  There  is  no  dispute  as  to 
the  form  or  legality  of  the  protest,  or  notarial  certificate ;  but 
it  is  contended  that  the  defendant  is  not  bound,  because  the  no- 
tice of  protest  should  have  been  directed  to  the  Bayou  Rouge 
post  office,  which  is  nearer  to  his  residence  than  that  of  Holmes- 
ville,  to  which  it  was  actually  sent. 

Two  witnesses,  who  have  successively  be.en  postmasters 
at  Holmesville,  since  1839,  say  that,  in  their  opinion,  that 
post  office  is  as  near,  if  not  nearer  to  the  defendant's  residence, 
than  the  office  at  Bayou  Rouge ;  while  a  greater  number  of 
witnesses  think  that  the  latter  office  may  be  about  a  mile,  or  three 
quarters  of  a  mile,  nearer  to  the  defendant  than  the  other.  But 
it  ia  clearly  established  by  the  testunony  of  the  two  first  witness* 
es  that,  for  a  number  of  years,  the  defendant  has  been  in  the 
habit  of  receiving  his  letters  and  papers  at  Holmesville,  and  of 
mailing  lus  letters  there ;  while,  in  the  course  of  two  or  throe 
years,  the  defendant  has  not  been  able  to  show  that  he  received 
more  than  two  letters  from  the  Bayou  Rouge  post  office,  one  of 
which  was  carried  to  him  by  a  neighbor. 

The  rule  that  notice  must  be  sent  to  the  post  office  nearest  to 
the  residence  of  the  party  intended  to  be  charged,  is  a  general 
one,  but  not  of  universal  application.  Were  it  to  be  carried 
out  absolutely  and  without  any  qualification,  it  would  lead  to 
the  most  aburd  consequences.  The  sufficiency  of  a  notice  to 
an  endorser  might  be  made  to  depend  on  a  difierence  of  a  few 
hundred  yards,  in  the  admeasurement  of  the  distance  of  two 
post  offices  located  in  *  his  neighborhood.  The  reason  of  the 
rule  is,  the  presumption  that  the  endorser  will  receive  the 
notice  earlier,  if  it  is  directed  to  the  post  office  nearest  his 
residence;  but  this  presumption  ceases  when  the  difierence 
in  the  distance  of  the  two  offices  is  but  slight,  and  when  it 
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is  shown,  as  in  the  present  case,  that  the  endorser  is  in  the  habit 
of  resorting  for  his  letters  and  papers  to  the  office  which  is  a  little 
more-  distant.  It  is  clear  from  the  evidence  before  us  that, 
although  the  defendant  received  two  letters  through  the  Ba- 
you Rouge  post  office,  he  was  not  in  the  habit  of  receiving 
there  his  letters  and  papers  ;  that  he  must  have  looked  to  that 
at  Holmesvi]le,for  his  early  intelligence;  and  that  this  office 
would  have  been  pointed  out  by  every  body  in  his  neighborhood, 
to  any  one  enquiring  where  to  direct  a  letter  to  him  (the  defen- 
dant.) It  appears  to  us,  then,  that  the  notice  directed  to  the 
Holmesville  post  office  was  sufficient,  and  fixed  the  liability  of 
the  defendant,  although  there  was  another  one  a  mile,  or  a  frac- 
tion of  a  mile  nearer  to  his  house.  In  treating  of  the  place  to 
which  the  notice  is  to  be  sent,  judge  Story  says,  ^  it  is  not  indis- 
pensable for  the  notice  to  be  sent  to  the  post-office  nearest  to 
the  residence  of  the  party,  nor  even  to  the  town  in  which  he  re- 
sides, if  it  be  in  fact  sent  to  the  post-office  to  which  he  usually 
resorts  for  his  letters."  Story  on  Bills  of  Exchange,  832.  It  is 
on  this  principle  that  we  decided  last  year  the  case  of  Mead  v. 
Carnal  et  (d.  (6  Rob.  73,)  an^  still  more  recently  at  Qpelousas 
that  of  FoZZame^aZ.  y.J.Dupre.^  Bayley  on  Bills,  278.  4  Wen- 
dell, 328,  398.    2  Peters,  543.     18  Johnson,  230. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  the  plaintiflfs  recover  of  the 
defendant,  Joseph  B.  Robert,  the  sum  of  four  thousand  and  fifty 
dollars,  with  interest  at  seven  per  cent  per  annum,  from  the  1 9th 
of  August,  1842,  until  paid ;  with  five  dollars  costs  of  protest, 
and  the  costs  in  both  courts. 

Cushman^  for  the  appellants.  ^ 

Boyce,  for  the  defendant. 


*  An  opinion  was  pronooneed  in  this  ease,  at  Opelonsas,  in  September,  1844 ;  bnt 
in  eonseqaenoe  of  the  adjournment  of  the  court  before  the  lapse  of  three  judicial  days, 
the  judgment  is  not  yet  final 
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Daniel  W.  Coxb  v.  Solomon  W.  Downs.  «  458 

As  ft  general  principle  a  plaintiff  may  diaconUnue  his  suit  on  the  payment  of  costs; 
hot  he  cannot,  by  so  doing >  pot  the  defendant  out  of  oouit,  and  defeat  any  legal 
rights  the  latter  may  have  acquired,  under  a  demand  in  reconvention,  to  obtain  a 
judgment  against  him.    The  plaintiff  may  abandon  his  claim,  but  the  defendant 

^  most  be  allowed  to  prasecnte  his  demand.  The  right  of  a  defendant  to  leconyena 
existed  under  the  Roman  and  Spanish  laws,  in  lince  prarioos  to  the  ptomnlgalion 
of  the  Code  of  Practice. 

Appeal  from  the  District  Court  of  Oaachita,  Willson^  J. 

McQuire  and  jRay,  for  the  plaintiff.  ^ 

Daumtj  appellant,  pro  se. 

Gaeland,  J.  This  suit  is  instituted  on  two  promissory  notes, 
drawn  by  the  defendant,  payable  to  the  plaintiff,  for  91516  66 
each,  with  interest  from  maturity.  The  defendant  in  his  answer 
sets  up  various  defences ;  among  others,  that  the  notes  were 
given  to  secure  the  price  of  a  tract  of  land  purchased  by  him  of 
the  plaintiff,  being  a  portion  of  the  Maison  Rouge  claim,  on  the 
Ouachita  river.  He  says  that  at,  and  previous  to  the  time  of  his 
purchase,  the  agent  of  the  plaintiff  fraudulently  represented  to 
him,  that  he  had  a  regular  chain  of  conveyances  from  Maison 
Rouge  to  himself,  and  that  no  other  claim  existed  to  the  land 
other  than  that  of  the  United  States,  which  both  parties  under- 
stood, but  that  he  has  since  discovered  that  said  Coxe  has  no 
legal  title  from  Maison  Rouge  to  himself,  and  that  there  are  two 
or  more  outstanding  titles  to  the  same.  He  further  says,  that  he 
has  paid  two  of  the  notes  given  by  him  to  the  plaintiff  for  said  ^ 

land,  and  a  large  sum  for  interest  on  those  sued  on ;  and  that  he  is 
in  great  danger  of  being  evicted  from  the  title  and  possession  of 
the  property.  He  therefore  prays  that  the  sale  from  the  plain- 
tiff to  him  be  annulled  and  rescinded,  and  that  he  have  judg- 
ment against  the  plaintiff  for  the  sums  he  has  paid,  and  that  in 
the  event  of  a  judgment  against  him,  the  plaintiff  be  ruled  to 
give  him  security,  before  taking  out  execution,  to  indemnify  him 
in  case  of  eviction,  &c.  S(»ne  other  amended  answers  were 
filed,  in  the  last  of  which  the  defendant  asks,  that  '*  the  suit  may 
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be  dismissed  at  the  plaintiff's  costs."  At  a  subsequent  term  of 
the  court  to  that  at  which  this  answer  was  filed,  the  defendant 
again  amended,  and  propounded  various  interrogatories  to  the 
plaintiff,  which  were  ordered  to  be  answered;  whereupon  the 
plaintiff's  counsel  moved  to  dismiss  the  suit,  which  the  court 
ordered.  The  record  does  not  show  that  the  defendant  made  any 
objection,  at  the  time,  to  this  dismissal ;  but  in  a  short  time  after, 
he  took  this  appeal 

It  is  well  settled  now,  that  when  a  demand  in  reocmvention 
is  legally  presented  by  the  defendant  in  a  suit,  the  plaintiff 
cannot  put  that  demand  and  the  party  out  of  court,  by  simply 
dismissing  his  claim.  In  the  4  Mart.  N.  S.  439,  this  question 
was  first  presented  and  considered  by  the  court ;  and  it  was 
then  said,  '^  that  every  consideration  which  prohibits  the  defen- 
dant from  withdrawing  from  a  cause,  applies  with  equal  force 
against  allowing  the  plaintiff  to  discontinue  the  demand  pre- 
sented against  him.''  lb.  p.  444.  In  the  7  Mart  N.  S.  405, 
this  question  came  up,  and  the  court  said,  that  if  the  plaintiff 
did  not  choose  to  prosecute  his  claim  in  that  suit,  he  might 
abandon  it ;  but  that  he  could  not  *'  by  a  mere  abandonment 
on  his  part,  defeat  any  legal  rights  the  defendant  may  have  ac- 
quired, under  the  demand  in  reconvention,  to  have  judgment 
against  him."  lb.  p.  405.  The  case  in  3  La.  457,  is  the  one 
relied  on  by  the  counsel  for  the  plaintiff,  to  sustain  him  in  his 
dismissal.  An  examination  of  that  case  will  show,  that  al- 
though the  plaintiff  took  a  non-suit  as  to  his  demand,  the  court 
went  on  and  tried  the  demand  in  re-convention,  and  a  judgment 
as  of  non-suit  was  entered  on  it,  from  which  the  appeal  was 
taken.  In  the  9  La.  310,  this  court  said,  it  is  true,  as  a  general 
principle,  that  the  plaintiff  may  discontinue  his  suit  on  the  pay- 
ment of  costs ;  but  the  principle  cannot  be  extended  to  cases, 
^n  which  the  parties  are  alternately  plaintiffs  and  defendants. 
*^  Neither  party  is  there  at  Uberty  to  dismiss,  or  discontinue  a 
suit  or  action,  which  is  not  exclusively  his  own,  with  a  view  to 
avert  a  judgment  in  the  case,  which  his  opponent  has  a  right  to 
obtain."  The  right  of  a  defendant  to  reconvene  against  the 
plaintiffs  in  the  same  suit,  was  well  established  by  the  laws  of 
this  country  previous  to  the  Code  of  Practicey  (12  Mart  475, 
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647,)  though  not  much  practised  previous  to  the  adoption  by  the 
Legislature  of  that  woric.  In  the  Roman  and  Spanish  law  it  is 
well  defined,  and  the  Code  of  Practice  has  only  recognised  the 
general  principles  relating  to  such  demands.  It  is  well  under- 
stood, that  quoad  the  demand  in  reconvention,  a  defendant  is  as 
much  a  plaintiif,  as  the  latter  is  in  relation  to  his  demand,  and 
neither  can  put  the  other  out  of  court  by  simply  dismissing  his 
own  claim.  In  the  case  before  us,  the  plaintiff  has  dismissed 
his  suit  on  theTnotes ;  but  the  defendant  should  not  thereby  be 
put  out  of  court,  as  to  his  demand  for  a  rescission  of  the  sale  and 
a  return  of  the  money  paid.  The  act  of  1839,  amending  the 
Code  of  Practice,  sect  7,  authorises  the  demand  in  reconvention, 
Coxe  not  being  a  resident  of  the  parish  where  the  suit  is  brought, 
It,  therefore,  results^  that  although  Coxe  is  out  of  court  as 
to  his  demand  on  the  notes,  the  defendant  is  not  obliged  to  fol- 
low him,  and  may  prosecute  his  demands,  leaving  his  adversary 
to  seek  his  remedy  wherever  he  can  find  a  legal  tribunal. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  dismisses  the  demand  of  the  plaintiff 
on  the  notes  sued  on,  be  afiirmed ;  but  that,  so  far  as  it  dismiss- 
es  the  demands  of  the  defendant  in  reconvention,  it  be  annulled 
and  reversed  ;  and  as  to  them,  the  case  is  remanded  to  the  court 
below,  to  be  proceeded  in  according  to  law ;  the  plaintiff  paying 
the  costs  in  the' inferior  court,  and  of  this  appeal ;  those  hereaf- 
ter accruing  to  abide  the  final  decision  of  the  case. 


Dakibl  W.  Coxe  v.  Hskry  O.  McENSftv. 

Appeal  from  the  District  Court  of  Ouachita,  WiUson^  J. 

Gabland,  J.  This  case  corresponds  in  every  essential  particu- 
lar with  that  of  the  same  plaintiff  against  S.  W.  Downs,  just  de- 
cided ;  and  we  have  come  to  the  same  conclusion  in  relation  to  it. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  dismisses  the  demand  of  the  plaintiff 
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on  the  notes  sued  on,  be  affirmed ;  bat  that,  so  far  as  it  dismisses 
the  demands  of  the  defendant  in  reconvention,  it  be  annulled 
and  reversed ;  and  as  to  them,  the  case  is  remanded  to  the  court 
below,  to  be  proceeded  in  according  to  law,  the  plaintiff  paying 
the  costs  in  the  inferior  court  and  of  this  appeal ;  those  hereaf- 
ter accruing  to  abide  the  final  decision  of  the  case* 

McGuire  and  iZay,  for  the  plaintiff. 

S.  W.  Dawns  and  Richardson^  for  the  appellant. 


Dakusl  W.  Coxe  v.  Jamxb  H.  Bbigham. 

Appeal  from  the  District  Court  of  Ouachita,  WiUson^  J. 

Gabland,  J.  The  only  difference  between  this  case  and  those 
of  Coxe  against  Downs  and  McEnery,  is  that  the  defendant  al- 
leges as  a  ground  for  a  rescission  of  the  sale  to  him,  a  diminu- 
tion of  more  than  one-twentieth  in  the  quantity  of  land  sold, 
and  that  it  has  no  front  on  the  river,  as  stated  in  the  sale. 

We  have  come  to  the  same  conclusion  in  relation  to  it,  as  in 
the  cases  mentioned. 

It  is,  therefore,  ordered  and  decreed,  that  the  jtldgment  of  the 
District  Court,  so  far  it  dismisses  the  demand  of  the  plaintiff  on 
the  notes  sued  on,  be  affirmed ;  but  that,  so  far  is  it  dismisses 
the  demands  of  the  defendant  in  reconvention,  it  be  annulled 
and  reversed ;  and  that  as  to  them,  the  case  be  remanded  to  the 
court  below,  to  be  proceeded  in  according  to  law,  the  plaintiff 
paying  the  costs  in  the  inferior  court,  and  of  this  appeal ;  those 
hereafter  accruing  to  abide  the  final  decision  of  the  case. 

McOuire  and  Ray^  for  the  plaintiff. 

S.  W.  Downs  and  Richardson^  for  the  appellant. 
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Georgb  W.  Coflet  V.  William  M.  Lambeth  and  another. 

i 

Compenaation  does  not  take  place,  where  either  of  the  debts  ii  unliquidated.    C.  C. 
3905. 

Afpkal  from  the  District  Court  of  Ouachita,  Curry  J. 

Copley t  appellant,  jproje. 

McOuire  and  JBay,  for  the  defendants. 

Garland,  J.  The  defendants  have  a  judgment  against  one 
Caldwell  and  others,  upon  which  an  execution  issued,  and  the 
plaintiff  purchased,  at  a  sale  made  under  it,  one  or  more  slaves 
on  twelve  months  credit,  and  gave  his  bond,  with  security,  for 
the  payment  of  the  price,  according  to  law.  When  the  bond  be- 
came due,  an  execution  issued  on  it,  and  the  plaintiff  presented 
his  petition  praying  for  an  iiyunction,  alleging  that  the  defen- 
dants were  indebted  to  him  in  the  sum  of  $1594  85,  for  profes- 
sional services  rendered  as  their  attorney,  in  the  years  1839, 
1840,  1841,  and  1842 ;  also  for  costs,  expenses,  &c.  paid,  and  for 
money  had  and  received,  according  to  an  account  stated.  The 
above  sum,  it  is  alleged,  was  due  and  owing  at  the  tiiiie  of  the 
aforesaid  purchase  and  execution  of  the  twelve-months'  bond, 
which  at  once  ^  became  extinguished  by  compensation,  by  ope- 
ration of  the  law.** 

The  defendants  moved  to  dissolve  the  injunction,  because  the 
allegations  in  the  petition  were  insufficient  to  maintain  it, 
which  was  ordered  by  the  court,  and  it  was  dissolved,  with 
ten  per  cent  damage ;  from  which  judgment  the  plaintiff  has 
appealed. 

The  only  question  necessary  to  decide  in  this  case,  is,  whether 
the  plea  of  compensation,  presented  by  the  plaintiff,  is  admissi- 
ble, and  we  are  clearly  of  ofniiion  that  it  is  not.  Art.  2205  of 
the  Civil  Code,  declares  that  compensation  takes  place  of  right 
and  by  operaticm  of  law  when  mutual  demands  exist,  which 
are  '^  equally  liquidated  and  demandable."  The  question  has 
frequently  been  presented  to  this  court,  and  the  cnrrent  of  de- 
cisions has  been  uniformly  in  conformity  with  the  article  of  the 
Code.    7  Mar.  N.  S.  516.    7  La.  564.    9  La.  22. 
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The  claim  set  up  by  the  plaintiff  in  compensation,  is  not  liqui- 
dated, nor  acknowledged  in  any  form  or  manner. 

The  defendants  have  asked  us  to  amend  the  judgment,  and 
increase  the  damages  and  interest.  We  do  not  think  it  legal  or 
right,  that  we  should  do  so ;  nor  do  we  think  there  is  sufficient 
reason  to  reduce  the  damages  from  ten  per  cent,  as  requested 
by  the  plaintiff.  Under  all  the  circumstances  of  the  case,  we 
think  that  substantial  justice  has  been  done. 

Judgment  affirmed. 


William  E.  Hall  and  others  v,  Susan  Elizabeth  Parks  and 

another. 

Where  a  mother,  the  tutrix  of  her  children,  marries  without  havmg  appOed  to  the 
judge  to  haye  a  family  meeting  called  to  decide  whether  the  shall  he  considered  as 
tutrix,  she  will,  ipto  facto,  without  any  sentence  of  a  court,  be  deprived  of  the  tutor- 
shq> ;  and  she  cannot  afterwards  enforce,  or  receive  payment  of  debts  due  to  the 
mmors.    C.  C.  272,  2140. 

Where  a  succession  has  been  opened  here,  a  guardian  of  the  minor  heirs,  appointed  in 
another  State,  cannot  take  out  execution  on  a  judgment  for  a  debt  due  to  the  enocess- 
sion.  As  a  succession  can  only  be  accepted  for  minon  with  the  benefit  of  inventory, 
(C.  C.  346,)  an  administrator  must  be  appointed ;  and  he  alone  can  sue  for,  or 
receive  debts  due  to  it. 

The  tutor  of  the  minor  heirs  cannot  administer  the  succession  by  virtue  of  his  office  as 
tutor ;  he  must  be  appointed  administrator,  and  give  the  security  required  by  law. 

Appeal  from  the  District  Court  of  Carroll,  Curry ^  J. 

SiHON,  J.  The  facts  of  this  case  are  these :  It  appears  that  in 
July,  1840,  a  judgment  was  obtained  against  the  petitioner 
Hall,  in  a  suit  instituted  against  him  and  others  in  the  name  of 
John  M.  Tompkins ;  that,  subsequent  to  the  institution  of  said 
suit,  Tompkins  died,  leaving  certain  minor  children  under  the 
natural  tutorship  of  his  widow,  who  became  a  party  to  the  suit 
before  judgment,  and  in  whose  favor,  in  her  said  capacity,  the 
aforesaid  judgment  was  rendered.  Subsequently,  an  execution 
having  issued  on  the  said  judgment  against  Hall,  the  same  was 
levied  upon  his  property,  which  was  sold  by  the  sheriff  at  twelve 
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months'  credit,  and  abjudicated  to  said  Hall,  who  furnished  his 
twelve-months'  bond,  with  Atchison  and  Preston  as  his  securities. 
This  bond  is  dated  18th  of  June,  1841,  and  was  given  for  the 
i^ole  amount  of  the  claim.  After  the  maturity  of  said  bond,  an 
execution  was  issued  against  the  plaintiffs  in  this  suit,  and  cer- 
tain property  belonging  to  one  of  them  was  seized  and  offered 
for  sale  for  the  payment  thereof,  which  execution  was  stayed 
by  an  injunction  obtained  in  the  present  suit,  on  various 
grounds,  in  substance  as  follows : 

Pirstf  That  Susan  E.  Tompkins  was  appointed  natural  tu- 
trix of  her  children  in  December,  1838,  and  in  that  capac- 
ity took  possession  of  the  property  of  her  deceased  husband'; 
but  that  afterwards,  having  intermarried  with  George  N. 
Parks,  without  the  consent  and  reconmiendation  of  a  family 
meeting,  and  removed  into  the  State  of  Mississippi  with  her 
children,  and  with  most  of  the  said  property,  she  was  deprived, 
ipso  factOf  of  her  natural  tutorship,  and  has  now  no  right  to 
receive  and  collect  debts  due  to  the  estate  of  her  first  husband. 

Second.  That  thejudgment  rendered  against  the  plaintiff  Hall, 
was  for  his  portion  of  a  joint  note  given  by  him  and  others  to 
Tompkins,  for  part  of  the  price  of  a  tract  of  land ;  that  said 
Tompkins  bound  himself,  in  a  bond,  for  818,000,  to  the  purchas- 
ers, (ten  in  number,)  to  make  them  a  title  to  the  said  land  before 
the  first  of  January,  1840,  which  he  has  failed  to  make,  and  that 
thereby  he  became  indebted  to  the  plaintiff  Hall,  and  the  other 
purchasers,  in  the  amount  of  the  bond,  one-tenth  of  which  the 
plaintiff  Hall  pleads  in  compensation. 

The  ii\junction  was  granted  and  issued  in  July,  1842,  and  in 
November  following,  George  N.  Parks,  the  second  husband  of 
the  minor's  mother,  as  guardian  of  the  said  minors,  appointed 
as  such  in  the  State  of  Mississippi,  filed  a  written  motion  to 
dissolve  the  injunction,  with  interest  and  damages,  on  divers 
grounds,  some  of  which  it  will  be,  perhaps,  unnecessary  to 
notice;  when,  after  a  full. investigation  of  the  several  points 
raised  by  the  parties  respectively  in  support  of  their  pretensions, 
the  judge  a  quo  rendered  judgment  dissolving  the  injunction,  and 
condenming  the  plaintiffs  to  pay  five  per  cent  interest,  and  ten 
per  cent  damages  on  the  amount  enjoined,  and  also  #50  special 
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damages ;  and  from  this  judgment  the  plaintiffs  in  injunction 
have  appealed. 

From  the  pleadings  in  this  cause,  our  attention  is  first  called 
to  the  first  ground  upon  which  the  injunction  was  obtained,  and 
with  regard  to  this,  it  is  contended  by  the  appellees^  counsel,  that 
tha  natural  tutorship  of  Susan  E.  Tompkins  was  not  so  absolute- 
ly forfeited  by  her  second  marriage,  as  to  disable  her  fix^m  acting 
in  the  name,  and  for  the  benefit  of  the  minors,  in  the  collection 
of  the  debts  due  to  their  father's  estate ;  that  such  forfeiture  has 
never  been*  and  must  be  pronounced  by  a  court  of  competent 
jurisdiction ;  and  that,  at  all  events,  every  thing  on  this  point 
is  nuide  right  by  the  appointment  of  George  N.  Parks  as  guard- 
ian of  the  minors. 

By  art.  272  of  the  Civil  Code,  it  is  enacted  that  the  tutrix 
shall  be  deprived  of  her  tutorship,  ipso  facto^  if  she  marries 
without  having  provoked  a  family  meeting  to  retain  her  in  the 
tutorship.  This  Susan  E.  Tompkins  is  not  shown  to  have  ever 
done ;  and  it  is  clear  that  by  her  neglect  to  comply  with  this 
requisite  of  our  law,  she  lost  the  tutorship  of  her  children,  and 
became,  by  the  fact  alone  of  her  second  marriage,  disabled  from 
acting  for  them  as  their  tutor ;  she  had  therefore  no  authority,  as 
tutrix,  to  receive  the  payment  of  the  twelve-months'  bond,  nor 
any  capacity  to  enforce  its  collection.  10  La.  459.  Civil  Code» 
art.  2140. 

It  is  true,  however,  that  the  motion  to  dissolve  the  injunction 
was  made  by  Greorge  N.  Parks,  who  was  appointed  guardian  of 
the  minors  in  the  State  of  Mississippi,  in  October,  1842 ;  that  the 
estate  of  the  minors  is  perhaps  legally  under  his  administratioUt 
as  tutor ;  and  that  he  is,  under  his  appointment,  the  proper  per- 
son to  represent  the  minors  in  the  affairs  in  which  they  are 
concerned;  but  the  debt,  to  collect  which  an  execution  was 
issued  against  the  plaintiffs  on  their  twelve-month's  bond, 
belongs  to  the  succession  of  the  deceased  Tompkins,  which  was 
open  in  this  State,  and  which  could  not  be  accepted  for  his  minor 
children,  but  with  the  benefit  of  an  inventory.  Civil  Code,  art. 
846.  The  minors,  therefore,  being  considered  as  beneficiary 
heirs,  have  never  acquired  that  absolute  interest  in  the  property 
of  the  estate,  which  would  place  said  property  under  the  exclu- 
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mye  control  and  administration  of  their  tutor,  aa  all  that  they 
could  be  entitled  to,  after  the  settlement  of  the  estate,  would  be 
the  surplus  that  might  remain,  after  satisfying  the  debts  of  the 
succession;  and  we  have  repeatedly  held  that  the  tutrix  of 
minor  heirs  cannot  administer  a  succession  by  virtue  of  her 
office  as  tutrix,  but  must  be  appointed  administratrix,  and  give 
the  security  required  by  law.  17  La.  104.  In  the  case  of 
Tildon  V.  Dees^  (1  Rob.,  407,)  we  said  that  a  payment  to  her  of  a 
debt  due  to  the  succession,  would  not  protect  the  debtor  against 
the  claim  of  the  administrator,  should  one  be  afterwards  ap- 
pointed. And  this  doctrine  was  again  fully  developed  in  the 
case  of  Sdfyr,  Morris^  lately  decided. 

We  must  conclude,  therefore,  that  the  *  defendants  had  no 
authority  to  issue  the  execution  complained  of  by  the  plaintiffs ; 
that  neither  of  the  defendants  had  any  capacity  to  receive  the 
ftmds  proceeding  from  the  twelve-months'  bond ;  and  that  the 
injunction  sued  out  should  have  been  perpetuated,  as  against 
the  defendants. 

This  view  of  the  principal  question  which  this  case  presents, 
precludes  the  necessity  of  examining  the  other  points  raised  on 
the  face  of  the  pleadings. 

It  is,  therefore,  ordered  cmd  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  the  injunction 
sued  out  in  this  case  be  perpetuated,  as  against  the  defendants 
in  their  capacity  of  tutor  and  tutrix,  the  costs  in  both  courts  to 
be  borne  by  said  defendants  and  appellees. 

SUtcy  and  Sparrow^  for  the  appellants. 

Sdby^  for  the  defendants. 


Eluah  F.  AfCHtsoir  and  others  v.  Susav  Elizabeth  Parks  and 

another. 

Appbal  from  the  District  Cotut  of  Carroll,  Curry,  J. 
Sofoir,  J.    This  case  is  exactly  similar  to  that  just  decided  of 
HdU  and  others  v.  ParkM  and  another.    The  ii\junction  was  obtain- 
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ed  on  the  same  grounds,  and  the  same  judgment  was  rendered 
by  the  inferior  court  Being  governed  by  the  same  rules,  the 
injunction  must  be  perpetuated  in  the  same  manner.     . 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  and  that  the  injunc- 
tion sued  out  in  this  case  be  perpetuated,  as  against  the  defen- 
dants in  their  capacity  of  tutor  and  tutrix ;  the  costs  in  both 
courts  to  be  borne  by  said  defendants  and  appellees. 

Stacy  and  Sparrow  for  the  appellants. 

Selby^  for  the  defendants. 


JSANNETTA  STAFFORD  V.  JoEL  K.  MeAD. 

A  wife  haB  no  privilege  on  the  moveables  of  her  husband,  for  her  paraphemai  pn^rty. 
C.  C.  3182. 

Where  the  judgment  enjoined  bears  interest  at  ten  per  cent  a  year,  the  interest  will 
not  be  increased  on  the  dissolution  of  the  injunction ;  but  whatevw  may  be  right, 
will  be  allowed  as  damages. 

A  suggestion  of  the  death  of  the  appellee  before  the  commencement  of  the  action, 
made  by  the  appellant,  will  not  be  noticed,  where  the  opposing  counsel  declares  in 
open  court,  that  he  is  authorized  to  appear  for  the  representatives  of  the  deceased, 
and  waives  the  right  to  have  them  called  upon  to  defend  the  cause.  Per  Curiam  : 
The  objection,  to  have  any  weight,  should  have  come  from  them. 

Appeal  from  the  District  Court  of  Rapides,  King^  J. 

SiMON)  J.  The  defendant.  Mead,  having  obtained  a  judgment 
against  the  plaintiff's  husband  for  the  sum  of  97000,  with  ten 
per  cent  interest  per  annum,  from  the  22d  of  March,  1839,  until 
paid,  an  execution  was  issued  thereon,  which  was  levied  on  cer- 
tain articles  of  personal  property  belonging  to  the  defendant  in 
execution,  when  the  plaintiff  obtained  and  sued  out  a  writ  of 
ii\junction  to  arrest  the  sale  of  the  property  seized,  on  the 
grounds,  that  having  heretofore  obtained  judgment  against  her 
husband  for  a  large  sum  of  money,  a  mortgage  was  accorded  to 
her  on  all  the  property  and  effects  of  her  said  husband,  and  that 
the  property  seized  was  subject  to  the  lien  and  privilege  which 
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she  intended  to  exercise  thereon  by  virtue  of  her  said  judj^ment, 
"which,  for  want  of  time,  she  had  not  been  able  to  carry  into  exe- 
cution. 

The  judgment  of  separation  of  property  between  the  plaintiff 
and  her  husband,  shows  that  the  sum  therein  specified  to  be  re- 
covered by  the  plaintiff,  with  the  benefit  of  a  mortgage  upon 
all  the  real  estate  and  slaves  of  her  said  husband,  was  the 
amount  of  paraphernal  funds^  received  and  used  by  the  latter 
during  the  marriage. 

The  injunction  having  been  dissolved  below,  the  plaintiff  was 
condemned  to  pay  to  the  defendant  9840,  being  ten  per  cent  in- 
terest on  the  amount  enjoined ;  and  the  further  sum  of  91680, 
being  twenty  per  cent,  as  damages  on  said  amount ;  and  also 
•100,  special  damages ;  and  from  this  judgment  she  appealed. 

On  the  merits  of  this  case,  it  is  clear  that  the  injunction  was 
wrongfully  sued  out.  In  the  case  of  the  same  plaintiff  against 
Dnnwoodie,  (3  Rob.  276),  which  presented  the  same  state  of  facts 
as  the  foundation  of  the  action,  we  held  that  ^  the  rights  which 
the  said  plaintiff  sought  to  enforce  against  her  husband,  were 
merely  ^rapAemdf,  and  not  dotal ;  and  that,  therefore,  she  had 
no  privilege  on  his  personal  property."  It  is,  therefore,  perfectly 
clear,  that  she  could  not,  in  this  case,  deprive  the  creditor  of  the 
benefit  which  resulted  in  his  favor  from  the  levying  of  his  exe- 
cution on  the  personal  property  of  his  debtor,  and  that  the  in- 
junction was  properly  dissolved. 

But  the  appellant  complains,  that  the  judge  a  quo  allowed  the 
appellant  ten  per  cent  interest  on  the  amount  enjoined,  and 
twenty  per  cent  damages  thereon,  whilst  the  judgment  ei^oined 
already  bears  interest  at  ten  per  cent.  We  think  that,  in  this 
particular,  the  judgment  appealed  from  must  be  corrected.  In 
the  case  of  De  lAzardi  et  al.  v.  Hardaway  et  oZ.,  we  recognized 
the  rule  already  sanctioned  in  several  of  our  previous  decisions, 
that  where  a  debt  bears  ten  per  cent  interest,  we  will  not  in- 
crease it ;  but  we  will  allow,  in  the  way  of  damages,  whatever 
may  be  right.  19  La.  300,  317.  3  Rob.  128.  Here,,  the 
judgment  enjoined  bears  ten  per  cent  interest ;  and  we  are  of 
opinion,  that  the  part  of  the  judgment  appealed  from,  which 
allows  ten  per  cent  more  ought  to  be  reversed. 
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We  think,  further,  proper  to  remark,  that  after  thia  case  had 
been  fixed  for  trial,  the  appellant's  counsel  having  suggested  the 
death  of  the  appellee  before  the  institution  of  the  suit,  and  filed 
a  written  motion  to  remand  this  case  to  the  court  below  for  a 
new  trial,  on  the  ground  that  said  appellee's  representatives 
had  never  appeared  in  the  defence  of  the  same,  this  motion 
was  opposed  by  the  appellant's  counsel,  who  disclaimed  any 
necessity  for  calling  the  appellee's  representatives  to  defend  the 
cause  on  the  appeal,  declaring  that  he  was  authorized  to  repre* 
sent  them.  On  referring  to  the  record,  we  find  also  that  the 
appellee's  counsel  appeared  in  the  name  of  his  client,  so  far  back 
as  the  October  term  of  this  court,  1842,  and  filed  a  written  mo* 
tion  to  dismiss  this  appeal,  on  the  ground  that  said  appellee  had 
never  been  legally  cited.  This  appears  to  have  been  aban* 
doned  by  the  appellee's  counsel,  whose  declaration,  in  open 
court,  that  he  was  authorised  to  represent  the  representatives  of 
the  deceased,  and  ready  to  proceed  to  the  trial  of  this  cause, 
ought  to  be  considered  by  us  as  a  sufficient  appearance  on  the 
part  of  his  clients,  although  not  having  been  cited  during  the 
pendency  of  the  appeal.  The  objection  to  have  any  weight, 
should  have  come  from  the  latter,  and  not  firom  their  adversaiy. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
of  the  District  Court,  so  far  as  it  allows  to  the  defendant.  Mead, 
the  sum  of  eight  hundred  and  forty  dollars,  as  being  ten  per 
cent  interest  on  the  amount  enjoined,  be  avoided  and  reversed ; 
that  the  same  be  affirmed  in  all  other  respects ;  and  that  the 
appellee  pay  the  costs  of  this  appeal. 

Waters^  for  the  appellant. 

Elgee^  for  the  defendant. 
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Philip  Ault  v.  Anns  H.  P.  Lawbom  and  Husband. 

Afpbal  from  the  District  Court  of  Madison,  Curry ^  J. 

JSiockton  and  AmonetUf  for  the  plaintiff. 

Bemissj  for  the  appellants. 

Gabland,  J.  This  is  an  action  fbr  work  and  labor  performed 
by  the  plaintiff,  who  is  a  gin-wright,  and  the  workmen  in  his 
employ,  on  a  cotton-gin  on  the  plantation  of  the  defendants.  He 
claims  9535. 

The  answer,  after  a  general  denial,  says  that  the  work  was 
not  well  executed ;  that  it  was  not  finished  within  the  time 
specified ;  that  the  plaintiff  delayed  so  long  the  execution,  or 
completion  of  his  contract,  that  he  ought  to  pay  the  defendants 
for  the  board  and  lodging  of  himself  and  journeymen,  and  also 
for  attending  on  a  workman,  who  was  sick  for  some  time.  It 
is  further  said,  that,  in  consequence  of  the  bad  construction  of 
the  machinery,  the  crop  of  cotton  was  much  ii\jured;  for  all 
which,  damages  to  the  amount  of  three  hundred  dollars,  are 
claimed  in  reconvention* 

The  suit  was  commenced  by  attachment,  which  being  dis- 
solved, the  defendants  claimed  a  further  sum,  as  damages  on  the 
attachment  bond,  by  way  of  reconvention. 

At  the  May  term,  1842,  the  cause  was  tried,  and  a  judgment 
given  for  the  plaintiff  for  the  whole  sum  claimed.  On  an  af- 
fidavit filed  by  one  of  the  defendants,  a  new  trial  was  granted ; 
and  at  a  subsequent  term  the  cause  was  tried,  and  a  judgment 
rendered  in  favor  of  the  plaintiff  for  $455,  with  interest  and 
costs ;  from  which  judgment  the  defendants  have  appealed. 

The  evidence  does  not  show  that  the  work  was  to  be  complet- 
ed within  any  particular  time.  The  witnesses  state,  that  '*  a 
democrat  press"  was  constructed,  which  Jno.  H.  Lawson  said, 
when  it  was  completed,  ^  answered  an  elegant  purpose  f  but 
from  not  being  properly  levelled  and  braced,  it  was  found  to 
give  way  after  being  used  sometime.  The  price  for  thin  is  esti- 
mated at  from  $175,  to  $225.  The  other  work  is  also  proved ; 
but  die  witnesses  vary  as  to  the  value  of  it.    The  judge  who 
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tried  the  case,  seems  to  have  made  an  average  price  from  their 
statements,  and  to  have  fixed  the  sum  for  which  he  has  given  a 
judgment.  The  counsel  for  the  defendants  contends,  that  the 
weight  of  testimony  is  on  his  side,  and  that  the  account  should 
be  further  reduced;  but  we  cannot  seethe  casein  that  light, 
and  think  the  amount  is  fixed  as  nearly  at  what  is  right,  as  can 
be  ascertained  from  the  conflicting  statements.  The  defen- 
dants have  not  sustained  their  claims  in  compensation,  or  re- 
convention, by  sufiicient  testimony. 

Judgment  affirmed. 


William  Lewis  v.  James  Gibson. 

A  witneflB  may  prove,  in  an  action  to  rescind  a  sale,  that  the  plaintiff  told  him,  that  a 
slave  had  informed  him  (plaintiff)  of  the  redhibitory  vice  complained  of  previous  to  the 
sale.  Per  Curiam  :  It  was  an  admission  of  one  of  the  parties,  which  the  other  wiAed 
to  avail  himself  of,  to  show  that  the  former  was  aware  of  the  vice.  The  matter 
intended  to  be  proved  was  the  admissicML  of  the  party — ^not  the  statement  of  the 
slave. 

Where  a  party  resorts  to  the  conversations  or  admissions  of  the  other,  made  out  of 
his  presence,  he  must  take  the  whole  or  none.  He  cannot  call  for  those  portions 
only  of  the  statements  which  are  favorable  to  his  case,  and  reject  the  rest 

Appeal  from  the  District  Court  of  Ouachita,  Wilson^  J.  The 
defendant  appealed  from  a  judgment  annulling  the  sale  of  a 
slave. 

Crarrettf  for  the  plaintiff. 

McGuire  and  Doums,  tor  the  appellant* 

Garland,  J.  This  suit  is  instituted  to  annul  the  sale  of  a 
slave,  named  Lige^  sold  by  the  defendant  to  the  plaintiff,  in 
December,  1841,  on  the  ground  of  the  slave  being  a  runaway. 
The  defendant  admits  that  he  sold  the  slave.  He  avers  that  at 
the  time  of,  or  previous  to  the  sale,  he  informed  the  plaintiff 
of  the  vice,  so  far  as  it  existed,  and  that  in  other  ways  he  was 
informed  of  it.   The  suit  was  commenced  by  attachment  against 
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the  defendant,  who  is  a  non-resident,  out  of  which  several 
questions  have  arisen  not  necessary  to  state  or  decide. 

The  evidence  shows  that  the  slave  had  runaway  from  the 
defendant  several  times  in  the  State  of  Arkansas,  and  that  he 
had  been  guilty  of  the  brutal  act  of  knocking  out  one  of  his  teeth 
for  doing  so.  In  December,  1841,  he  brought  this  and  another 
slave  to  this  State  for  sale,  and  kept  them  for  sometime  at  the 
residence  of  a  witness  named  Grayson,  where  the  plaintiff  came 
to  see  them.  He  remained  at  Grayson's  a  night  and  part  of  two 
days,  and  went  several  times  into  the  field  to  see  the  slaves,  and 
converse  with  them.  The  defendant  told  the  plaintiff  that  the 
slave  Lige  had  run  away  once ;  and  he  made  the  communica- 
tion in  such  a  manner  as  to  induce  a  belief,  or  make  an  impres- 
sion that  he  had  not  run  away  more  than  once.  He  further 
told  the  plaintiff,  when  he  asked  why  he  made  such  a  differ- 
ence in  the  price  between  this  slave  and  the  other,  '*  that  the  boy 
Andrew  was  one  in  whom  he  placed  a  great  deal  of  confidence, 
and  that  in  the  boy  Lige  he  could  not ;  that  he  had  no  confi- 
dence at  all  in  him."  The  plaintiff  said  he  wanted  to  purchase 
the  slave  cheap.  It  is  not  proved  the  slave  has  ever  run  away 
from  the  plaintiff  since  he  owned  him. 

The  witness,  Grayson,  in  the  course  of  his  testimony,  stated 
**  that  Lewis  told  him,  that  the  boy  Andrew  told  him,  that  Lige 
had  run  away  two  or  three  times."  This  was  objected  to  by  the 
plaintiff's  counsel,  ^  on  the  ground  that  it  was  only  the  state- 
ment of  a  negro,  and  could,  in  no  instance,  be  received,  even 
when  it  came  from  the  mouth  of  plaintiff."  The  court  sustain- 
ed the  objection,  "  and  ordered  the  evidence  to  be  stricken  out ;" 
to  which  opinion  and  order  a  bill  of  exceptions  was  taken  by 
the  counsel  for  the  defendant.  We  axe  of  opinion  that  the  judge 
erred  in  excluding  this  testimony.  It  was  an  admission  of  the 
plaintiff's  which  the  defendant  wished  to  avail  himself  of,  to 
show  that  the  plaintiff  was  informed  of  the  vice  which  the  slave 
had ;  and  we  think  that  he  was  entitled  to  the  benefit  of  it,  as  a 
circumstance  to  prove  the  knowledge  of  the  plaintiff  that  such  a 
vice  existed.  The  defendant  told  the  plaintiff  that  the  slave  had 
run  away  otice ;  the  latter  went  to  the  slave  Andrew  to  inquire 
about  it,  and  was,  as  he  says,  informed  that  Lige  had  runaway 
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two  or  three  times.  The  matter  intended  to  be  proved  was  the 
admission  of  the  plaintiff,  not  the  statement  of  the  slave ;  and 
""this  constitutes  the  material  distinction  between  this  case,  and 
that  of  Gardiner  v.  CrosSf  ^.^  relied  on  by  plaintiff's  counsel, 
in  which  the  defendants  wished  to  prove  what  a  slave,  or  slaves 
had  said  of  the  conduct  and  conversations  of  the  plaintiff,  for  the 
purpose  of  justifying  them  in  a  most  violent  assault  and  battery 
on  him. 

We  are  further  of  opinion,  that  the  court  erred  in  ^riking  out 
that  part  of  the  answer  of  the  witness  Campbell,  which  stated 
what  the  defendant  had  told  him  of  the  declarations  he  had 
made  to  the  plaintiff,  at  the  time  of,  or  previous  to  the  sale  of  the 
slave.  The  witness  was  stating  a  conversation  he  had  had  with 
the  defendant,  subsequent  to  the  sale  in  Arkansas,  in  which  he  said 
that  the  reason  he  sold  the  slave  was  that  he  was  a  runaway, 
and  that  he  so  informed  the  purchaser.  It  is  very  clear  that  the 
defendant  could  not  have  availed  himself  of  these  declarations 
as  evidence ;  but  if  the  plaintiff  choose  to  resort  to  the  conver- 
sations and  admissions  of  the  defendant,  held  and  made  out  of 
his  presence,  he  must  take  the  whole  of  them.  He  cannot  call 
on  a  witness  to  state  those  portions  of  the  defendant's  statements 
favorable  to  his  case,  and  reject  other  portions,  made  at  the 
same  time,  that  are  unfavorable.  He  must  take  all  that  was 
said  at  the  time,  or  none  at  all. 

Upon  a  full  consideration  of  all  the  evidence,  we  are  of 
opinion  that  the  plaintiff  has  not  made  out  a  case  that  entitles 
him  to  relief.  Sufficient  was  told  him  previous  to  the  sale,  to  put 
a  prudent  man  on  his  guard.  He  said  that  he  wanted  to  pur- 
chase the  slave  to  sell,  and  wished  to  **  get  him  cheap.*'  It  does 
not  appear  that  the  slave  has  ever  run  away  since  the  purchase ; 
no  other  defect  is  alleged ;  and  we  mtist,  therefore,  presume,  that 
the  plaintiff  has  had  the  full  benefit  of  his  services. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  ours  is  for  the 
defendant  as  in  case  of  a  non-suit,  the  plaintiff  paying  the  costs 
in  both  courts. 
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Caleb  H.  Shipman  and  others  v.  William  P.  Hickman  and  an- 
other. 

After  the  death  of  one  of  the  memhen  of  a  commercial  partnenhip,  the  partnemhip 
property  m  owned  in  common  by  the  ranriTor  and  the  repreeentatiTee  of  the  de- 
ceaeed ;  and  the  intereot  of  the  repreoentatives  in  the  atock,  or  notes  proceeding 
from  its  sale,  cannot  be  alienated,  or  disposed  of  by  the  sorviyor. 

Where  an  obligation  is  executed  in  favor  of  a  commercicl  firm,  all  the  parties  compos- 
ing it  must  join  in  any  action  on  it,  fbr  the  debt  is  due  to  the  partnership  collectively, 
and  not  to  one  or  other  of  the  partners  as  creditors  in  9olido;  and  where  one  of 
the  partners  is  dead,  his  representatives  most  join  in  the  action. 


Appeal  from  the  District  Court  of  Rapides,  King,  J. 

Brent  and  O.  N.  OgdeUy  for  the  appellants. 

Hyman,  for  the  appellee. 

Simon,  J.  The  plaintiffs  are  appellants  from  a  judgment  dis- 
missing their  action  upon  a  note  of  hand,  subscribed  by  the  de- 
fendants, for  the  sum  of  83559  11,  made  payable  to  the  order 
of  N.  Dabney  &  Co.,  at  the  counting  room  of  Blair  .&  Satter- 
field,  at  New  Orleans,  endorsed  over  to  Shipman,  Crane  &  Co., 
or  order,  by  George  Blair  for  N.  Dabney  &  Co.,  and  subsequently 
endorsed  by  the  firm  of  Shipman,  Crane  &  Co. 

Robert  C.  Martin,  one  of  the  defendants,  excepted  to  the 
plaintiff's  action,  on  the  grounds  that  said  plaintiffs  have  no  in- 
terest in  the  note  sued  on ;  that  if  they  have  any  interest  in 
said  note,  it  is  a  joint  interest,  to  sustain  which  all  the  joint 
owners,  or  co-obligees,  ought  to  have  been  made  parties.  He 
further  states,  that  the  firm  of  N.  Dabney  &  Co.,  to  whom  the 
note  was  given,  was  composed  of  Joseph  H.  Bryant  and  Nar 
thaniel  Dabney ;  that  the  latter  is  dead,  and  that  the  partnership 
was  dissolved  prior  to  the  endorsement  and  transfer  of  the 
note ;  that  the  right  of  the  succession  of  Nathaniel  Dabney  de- 
ceased to  said  note,  was  not  transferred  by  the  endorsement  of 
Joseph  H.  Bryant,  or  his  agent ;  and  that  the  representatives  of 
N.  Dabney  deceased,  are  not  parties  to  this  suit. 

The  other  defendant,  Hickman,  having  died  during  the  pen- 
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dency  of  this  suit,  it  was,  as  to  him,  referred  to  the  Court  of 
Probates. 

The  evidence  taken  on  the  trial  of  the  cause  below,  shows, 
among  other  facts,  that  N.  Dabney  died  in  November,  1839 
(the  record  contains,  however,  an  admission  that  he  died  in  No- 
vember, 1837);  that  the  goods  purchased  by  the  defendant  be- 
longed to  Bryant  and  the  succession  of  Dabney.  That  Bryant 
gave  a  power  of  attorney  to  Blair,  authorizing  the  latter  to  de- 
mand and  receive  of  and  from  all  persons  indebted  to  the  late  firm 
of  N.  Dabney  &  Co.  by  note,  account,  or  otherwise,  the  amount 
of  his  claims  as  surviving  partner ;  to  execute  in  his  name  ;  and, 
incase  of  failure  to  pay,  to  bring  suit,  &;c.;  to  employ  coun- 
sel ;  to  compromise  and  arbitrate ;  and  do  all  other  things  which 
may  be  necessary  in  and  about  said  business,  &c.  This  power 
of  attorney,  is  dated  12th  of  May,  1838,  and  was  undoubted- 
ly executed  after  the  death  of  N.  Dabney. 

The  record  contains,  also,  certain  documents  purporting  to  be 
accounts  between  the  plaintifis  and  Dabney  &  Co.,  and  a  re- 
ceipt of  Shipman,  Crane  &  Co.  to  Dabney  &  Co.,  in  the  hand  wri- 
ting of  one  of  the  firm  of  Shipman,  Crane  &  Co.;  and  further 
shows  that  there  was  a  sale  made  by  Peter  B.  Martin,  who  was 
acting  as  agent  of  Bryant,  of  all  the  stock  of  goods  of  N.  Dab- 
ney &  Co.  to  Hickman  &  Martin,  for  $25,000,  payable  in  three 
notes,  made  in  favor  of  N.  Dabney  &  Co ;  and  the  executor  of 
N.  Dabne/s  estate  proves,  that  he  has  never  transferred  the  in- 
terest of  the  deceased  in  the  note  sued  on  to  any  person. 

With  this  evidence  before  us,  we  cannot  say  that  the  district 
judge  erred  in  dismissing  this  action.*  Whatever  dealings 
may  have  existed  between  Bryant  and  the  plaintifis,  it  is  per- 
fectly clear  that  he  had  no  right  to  dispose  of  his  deceased  part- 
ner's interest  in  the  note  sued  on ;  and  that  if  Blair  was  au- 
thQrizcd  to  transfer  his  portion  of  the  note,  a  power  which  is 
not  expressed  in  the  power  of  attorney,  his  endorsement  cannot 
have  the  efiect  of  destroying  the  interest  which  Dabney's  suc- 
cession had  in  the  said  note.    After  the  death  of  N.  Dabney,  the 


*  The  judgment  was  in  favor  of  the  defendant  Martin,  as  in  case  of  non-suit. 
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partnership  property,  or  stock  was  owned  in  common  by  Bryant 
and  the  representatives  of  the  deceased ;  and  it  cannot  be  contro- 
verted that  the  interest  of  said  representatives  in  said  stock,  or 
in  the  notes  proceeding  from  its  sale,  could  not  be  disposed  of, 
or  alienated  by  the  surviving  partner.  4  Mart.  N.  S.  207. 
8  La.  568.  If  this  is  correct,  one  half  of  the  note  only  was 
transferred  to  the  plaintiffs,  and  to  that  extent  only  they  are 
perhaps  entitled  to  it. 

Bat  the  plaintiffs  were  co-obligees  with  the  representatives 
of  N.  Dabney,  and  as  such,  they  had  no  right  to  institute  the 
present  suit  for  the  whole  amount  of  the  note,  without  joining 
the  other  co-obligees ;  as  they  have  no  right  to  recover  in  this 
action,  what  may  be  due  to  the  joint  creditors  under  the  note  sued 
on.  It  is  a  well  established  rule,  that  when  an  obligation  is 
made  to  a  commercial  firm,  the  parties  composing  it  must  join 
in  the  action,  for  the  debt  is  due  to  the  partnership  collectively^ 
and  not  to  one  or  other  of  the  partners  as  creditors  in  solido. 
3  La.  357.  10  La.  152.  13  La.  484.  16  La.  31.  Here,  the 
pl€kintiffs  are  exercising  the  rights  of  one  of  the  partners,  trans- 
ferred to  them  by  Blair ;  but  they  cannot  do  this  vnthout  joining 
the  representatives  of  his  co-obligee. 

Judgment  affirmed. 


Lbvi  C.  Harbis,  for  the  use  of  James  H*  Watson  v.  John  S. 

Alexander  and  another. 

Where  the  record  fumiahes  no  proof  of  the  laws  of  the  State  in  which  a  note  sued  on 
waa  executed,  they  will  be  presumed  to  be  the  same  aa  our  own. 

A  notice  of  protest  directed  to  a  party  at  the  poet-office  from  which  he  receives  his 
letten,  beings  the  nearest  to  his  residence,  and  deposited  there,  is  insnfficient  under 
the  second  section  of  the  act  of  13th  March,  1827.  The  notice  most,  in  addttion« 
be  addressed  to  him  at  his  domicil,  or  usual  place  of  residence. 

Under  the  general  commercial  law  prevalent  in  most  of  the  States,  the  post-offi^ce  is  to 
be  used  as  a  means  of  conveyance,  not  as  a  place  of  deposit  for  notices  of  protest ; 
and  a  notice  directed  to  a  party  at  the  nearest  post-office,  and  the  one  from  which  he 
reoetvea  his  letters,  and  deposited  there,  wonid,  vnder  its  proviaioiis,  be  insufficient 
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Appeal  from  the  District  Court  of  Concordia,  Curry ^  J. 

JR.  JV.  and  A.  N.  Ogden^  for  the  plaintiff. 

Stacy  and  Sparrow^  for  the  appellants. 

SmoN,  J.  This  case  was  before  us  on  a  former  occasion,  and 
was  remanded  for  further  proceedings.  1  Rob.  90.  It  is  an  ac- 
tion against  two  endorsers  of  a  promissory  note,  which,  not  hav- 
ing been  paid  at  maturity,  was  protested  for  non-payment. 
There  was  judgment  below  in  favor  of  the  plaintiff,  and  the  de- 
fendants, after  a  vain  attempt  to  obtain  a  new  trial,  took  the  pre- 
sent appeaL 

The  note  sued  on  was  executed  at  Natchez,  in  the  State  of 
Mississippi,  on  the  24th  of  November,  1837,  and  was  made  pay- 
ble  three  years  after  date  at  the  Agricultural  Bank  of  Missis- 
sippi, where  due  demand  of  payment  was  made  at  its  maturity. 

The  notary  states  in  his  testimony,  that  he  gave  notices  of 
protest  to  John  S.  Alexander  and  Thomas  Alexander,  the  de- 
fendants, which  notices  were  dated  the  day  on  which  the  note 
was  protested^  and  that  early  on  the  morning  of  the  ensuing 
day,  he  placed  those  notices  in  the  post-office  at  Natchez,  Mis- 
sissippi, directed  to  the  said  John  S.  Alexander  and  Thomas 
Alexander,  at  Natchez,  the  post-office  at  which,  upon  inquiry,  he 
imderstood  that  the  endorsers  received  their  letters,  papers,  &c. 

It  is  further  shown  by  other  testimony  that  the  Natchez  post- 
office  is  the  nearest  to  both  defendants ;  that  one  of  them  resid- 
ed within  three,  and  the  other  within  nine  miles  of  Natchez, 
in  the  parish  of  Concordia  ;  that  letters  put  in  the  post-office  at 
Natchez  for  the  defendants,  would  remain  there  until  called  for, 
and  would  not  be  conveyed  by  mail  from  that  post-office.  There 
was  no  post-office  in  the  parish  of  Concordia,  at  the  time  of  the 
protest ;  and  both  the  defendants  are  in  the  habit  of  receiving 
their  letters  at  the  post-office  at  Natchez.  ' 

The  note  sued  on  is  a  Mississippi  contract,  that  should  be 
governed  by  the  laws  of  that  State ;  but  the  record  does  not 
furnish  us  any  proof  of  the  laws  of  the  place  where  the  note 
was  execVited;  and,  therefore,  the  liability  of  the  endorsers 
should  be  tested  by  the  laws  of  Louisiana.  If  so,  it  is  evident 
that,  as  we  held  in  the  case  of  Duncan  v.  Sparrow^  (3  Rob.  164,) 
the  notary's  having  failed  to  address  his  notices  to  the  endors- 
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ers  at  their  domicil,  or  usual  place  of  residence,  which  was  in 
the  parish  of  Concordia,  is  a  fatal  objection  to  their  liability. 
The  statute  of  1827  was  not  compiled  with,  and  that  is  sufficient 
to  discharge  the  endorsers. 

But  were  this  case  to  be  governed  by  the  commercial  law, 
which  we  know  to  be  in  force  in  the  State  of  Mississippi,  it  is 
clear  that  the  plaintiff  could  derive  no  benefit  therefrom ;  by  the 
commercial  law  the  post-office  is  to  be  used  as  a  means  of  con- 
veyance, and  not  as  a  place  of  deposit ;  and  it  is  difficult  to  dis- 
tinguish this  case  from  that  of  Glenn  v.  ThisHef  (1  Rob.  572), 
which  presented  a  similar  state  of  facts,  and  in  which,  under  the 
authority  of  the  commercial  law,  as  recognized  by  the  Supreme 
Court  of  the  State  of  Mississippi,  in  the  case  oi  Patrick  v.  Beaze- 
ly^  we  held,  that  the  notice  of  protest,  then  under  consideration, 
was  insufficient    3  Rob.  168. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  ours  be  in 
favor  of  the  defendants  as  in  a  case  of  non  suit,  with  costs  in 
both  courts. 


Templb  S.  Coons  v.  Thomas  J.  Threldkeld  and  another. 

No  appeal  will  lie  to  the  Supreme  Court  from  a  judpnent  on  a  promincny  note  for  three 
hundred  doUais,  which  bore  no  interest,  though  interest  was  claimed  in  the  petition 
firom  the  maturity  of  the  note,  and  allowed  by  the  judgment  from  judicial  demand. 
To  authorize  an  appeal,  it  must  appear  that  the  matter  in  dispute  exceeds  three 
hundred  doUan ;  and  as  no  interest  was  due  at  the  time  of  citation,  the  claim  cannot 
be  said  to  exceed  Chat  sum.    Constitution,  art.  4,  sect  3.    C.  P.  874. 

Appeal  from  the  District  Court  of  Madison,  WilU&ii^  J. 

/.  M.  Dowries,  for  the  appellant. 

BrowdeTy  for  the  defendants. 

Simon,  J.  This  case  originated  in  the  Parish  Court  of  the 
parish  of  Madison,  where  it  was  brought  upon  a  note  for  three 
hundred  dollars,  which  bore  no  interest,  except  from  judicial 
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demand.*  A  judgment  by  default  was  taken  there  against  the 
defendants,  and  the  same  having  been  regularly  made  final, 
an  appeal  therefrom  was  taken  by  the  defendants  to  the  Court 
of  the  Ninth  Judicial  District  for  the  parish  of  Madison. 

It  appears  that  after  the  case  had  been  brought  on  appeal 
before  the  District  Court,  exceptions  were  filed  by  the  defendants 
and  appellants  to  the  original  jurisdiction  of  the  Parish  Court, 
and  to  the  sufficiency  of  the  service  of  the  citation  which  had 
originally  issued  there.  Various  proceedings  were  had  before  two 
successive  and  different  district  judges,  the  first  of  whom,  after 
having  nonsuited  the  plaintiff*,  granted  him  a  new  trial ;  and  the 
second,  without  assigning  any  reason  therefor,  but  simply  saying 
that  in  his  judgment  the  exceptions  filed  by  the  defendants  had 
been  sustained,  dismissed  the  plaintifi*'s  action,  at  his  costs. 
From  this  last,  judgment,  the  plaintiff*  took  the  present  appeal. 

This  case  does  not  come  within  our  appellate  jurisdiction. 
The  original  suit  brought  before  the  parish  court,  was  for  a  sum 
of  three  hundred  dollars,  which  bore  no  interest,  and  on  which 
no  interest  could  be  demanded  and  allowed,  but  from  ju- 
dicial demand.  This  was  clearly  within  the  jurisdiction  of 
parish  courts  in  general,  which,  under  art.  128  of  the  Code  of 
Practice,  have  jurisdiction  in  all  civil  cases,  where  the  value  in  dis- 
jmte  does  not  exceed  three  hundred  dollars.  5  Mart.,  N.  S.  647. 
No  interest  being  due  on  the  claim  sued  for,  at  the  time  the  cita- 
tion issued,  the  plaintiff*'s  claim  could  not  be  said  to  exceed  #300. 
We  have  often  and  repeatedly  held,  that  no  appeal  will  lie  to  this 
court,  where  it  does  not  appear  that  the  matter  in  dispute  exceeds 
three  hundred  dollars.  3  La.,  269.  4  La.,  296.  5  Mart.  N.  S., 
566.  3  Mart.  158.  And  in  a  late  case  reported  in  1  Rob.,  25. 
we  held  again,  that  no  appeal  will  lie  from  a  demand  for  three 
hundred  dollars,  with  interest  from  judicial  demand.  See  also 
sect.  2,  of  art.  4,  of  the  Constitution  of  Louisiana,  and  the  Code  of 
Practice,  art.  874. 


The  petition  was  filed  in  the  Parish  Court,  November  10, 1841.  It  claimed  interest 
from  Uxe  2l8t  of  December,  1840,  the  maturity  of  the  note ;  and  an  interrogatory  was 
propounded  to  the  defendants,  asking  whetlier  payment  was  not  legally  demanded  of 
tlicm  on  that  day.    The  judgment  allowed  interest  from  judicial  demand. 
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We  havB  not  been  able  to  discover,  with  regard  to  the  question 
dT  jurisdiction,  any  valid  reason  for  dismissing  the  plaintiff's  ac- 
tion on  appeal  before  the  District  Court,  and  he  had  perhaps  a 
right  to  maintain  it  below ;  but  be  this  as  it  may,  we  cannot 
afford  him  any  relief  in  this  court,  as  his  case  is  not  within  our 
appellate  jurisdiction. 

Appeal  dismissed. 


Pierre  Adolphe  Hebrard  and  others  v.  Jacoh  Bollbnhaqen. 

Where  the  payee  of  a  bill  of  exchange  or  promiMory  note,  hayingr  endorsed  it  in  blank, 
again  becomes  the  hdder,  he  may  recover  on  it,  though  there  be  subsequent  endorse- 
ments in  full  upon  it,  without  showing  any  receipt,  or  endorsement  back  to  him,  from 
any  of  the  endorsers,  whose  names  he  may  strike  out,  or  not,  as  he  pleases. 

By  the  first  section  of  the  act  of  13  March,  1827,  the  mention  made  by  a  notary  in 
his  protest  of  the  demand  made  upon  the  drawer,  acceptor,  or  other  pezson  on  whom 
an  order  for  the  payment  of  money,  or  bill,  or  note,  is  drawn  or  given,  and  of  the 
manner  in  which  it  was  made,  is  sufficient  proof  thereof ;  and  a  certified  copy  of 
such  protest,  is  evidence  of  all  the  matters  therein  stated. 

Where  an  appeal  has  been  set  for  trial,  and  continued,  for  want  of  time,  till  the  next 
term,  a  prayer  for  damages  for  the  delay  occasioned  by  the  appeal,  filed  at  the 
second  term,  wiU  be  too  late.    C.  P.  886,  887,  888. 

Appeal  from  the  District  Court  of  Caldwell,  Curry ^  J. 

McGuire  and  /2ay,  for  the  plaintiffs. 

Oarretty  for  the  appellant.  Mere  possession  of  a  bill  or  note, 
after  special  endorsements,  is  not  evidence  of  title  from  the 
previous  parties.  See  2  Mart.  N.  S.  254.  6  lb,  N.  S.  45.  2  La. 
193.     15  La.  266. 

SoffON,  J.  This  action  is  brought  against  the  maker  of  a 
promissory  note,  duly  protested  for  non-payment,  and  made  pay- 
able at  the  counting  room  of  the  plaintiffs,  in  New  Orleans. 
The  defence  is,  that  the  plaintiffs  are  not  the  owners  of  the  note 
sued  on,  and  that  there  has  been  no  presentment,  or  demand,  at 
the  place  where  it  was  made  payable. 

Judgment  was  rendered  below  in  favor  of  the^plaintiffs,  and 
from  this  judgment  the  defendant  has  appealed. 
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The  note  sued  on  is  made  payable  to  the  order  of  the  plaintiffs, 
who  appear  to  have  endorsed  it  in  blank.  This  endorsement  is 
followed  by  one  in  full,  viz :  •*  Pay  Citizens  Bank  of  La,,"  at  whose 
request  it  was  protested  for  non-payment,  at  maturity.  The  no- 
tary states  in  his  protest,  that  he  proceeded  to  the  counting-room 
of  P.  A.  Hebrard  &  Co.,  where  said  note  was  made  payable,  and 
there,  presenting  the  same  to  Mr.  P.  A.  Hebrard,  one  of  the 
firm,  he  demanded  payment  thei^of,  and  was  answered,  &c. 

We  are  of  opinion  that  the  district  judge  did  not  err.  The 
plaintiffs  are  the  payees,  and  are  in  possession  of  the  note  sued 
on.  In  the  case  of  Huie  v.  Bat/ley  (16  La.  217),  the  doctrine 
with  regard  to  the  right  of  the  holder  to  recover  upon  a  note  on 
which  there  are  blank  endorsements  and  a  subsequent  endorse- 
ment in  full,  without  showing  that  the  note  has  been  subse- 
quently re-endorsed  to  him,  was  fully  developed  ;  and  we  held 
that  **  the  holder  of  a  bill  or  promissory  note,  endorsed  in  blank 
by  the  payee,  might  recover  on  it,  notwithstanding  there  were 
subsequent  endorsements  in  full  upon  it,  and  that  he  might 
strike  them  out,  or  not,  as  he  pleased."  This  opinion  was  based 
upon  the  doctrine  laid  down  by  the  Supreme  Court  of  the  United 
States  in  3  Wheaton,  173 — 183,  which  was  in  accordance  with  the 
decision  of  this  court,  in  12  La.  93.  We  have  uniformly  ad- 
hered to  it  since  (17  La.  157) ;  and  it  is  clearly  applicable  to 
the  present  case. 

The  demand  made  at  the  counting-room  of  the  payees  of  the 
note,  as  shown  by  the  statement  of  the  notary  in  his  protest, 
is  sufficiently  established.  By  the  1st  section  of  the  law  of 
1827,  (B.  &  C.'s  Dig.,  43,)  it  is  provided  that  the  mention  of 
such  demand  by  the  notary  in  his  protest,  shall  be  sufficient 
proof  thereof;  and  that  a  certified  copy  of  such  protest,  shall 
be  received  as  evidence  of  all  the  matters  therein  contained. 

With  regard  to  the  claim  for  damages,  set  up  by  the  appellees 
in  their  answer,  for  a  frivolous  appeal,  we  think  that  it  was  filed 
too  late,  and  cannot  be  allowed.  The  record  in  this  case 
was  filed  in  April,  1843,  and  the  case  was  regularly  set  for 
trial  at  the  October  term  following  of  this  court.  It  was  not 
tried  then,  and  was  passed  over  for  want  of  time.  The  appel- 
lee's answer  containing  their  demand  for  damages,  was  only 
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filed  on  the  7th  October^  1844,  during  the  present  term ;  and  it 
is  provided  by  articles  886, 887  and  888,  of  the  Code  of  Practice, 
that  the  appellee's  answer,  claim  for  damages,  or  demand  to 
amend  the  judgment  appealed  from,  must  be  filed  within  three 
days  after  the  return  day. 

Judgment  affirmed. 


8r    167 
118     451 


The  New  Orleans  and  Care<»xton  Rail  Road  Companit  v.  Joseph 

B.  Robert  and  another. 


DecMMrn  in  the  case  between  the  same  parties,  ante,  p^  130,  affirmed. 

Affbal  from  the  District  Court  of  Avoyelles,  Boyce^  J. 

Cushman^  for  the  plaintifis. 

BrycCf  for  the  appellant. 

MoRPHY,  J.  Joseph  B.  Robert  has  brought  up  this  appeal  from 
a  judgment  rendered  against  him  as  the  endorser  of  a  note  drawn 
to  his  own  order,  held  by  the  plaintifis.  The  defence  he  made 
below,  and  upon  which  he  insists  in  this  court,  is,  that  the  notice 
to  bind  him  as  endorser  is  insufficient,  as  it  was  directed  to  him 
at  the  Holmesville  post-office,  when  there  was  another  post-office 
nearer  to  his  residence,  to-wit,  that  located  at  Bayou  Rouge. 
This  defence  is  the  same  which  was  made  in  a  suit  between  the 
same  parties,  decided  a  few  days  since,  ante^  p.  130,  and  rests  on 
nearly  the  same  evidence.  It  is  clearly  shown  in  this  case,  that 
although  there  may  be  a  difi*erence  of  about  a  mile  in  the  dis- 
tance of  the  two  post-offices  from  the  defendant's  residence,  he 
is,  and  was  at  the  time  of  the  protest,  in  the  habit  of  receiving 
his  letters  and  papers  at  the  Holmesville  post-office.  The  notice 
given  at  that  office  appears  to  us  sufficient.  See  the  authorities 
cited  in  the  case  above  referred  to. 

Judgment  affirmed. 
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William  Bailey  v.  Wiluah  Stevbns. 

Where  justice  requires  it,  the  verdict  of  a  jury  will  be  set  asidej  and  the  case  remanded 
for  a  new  trial. 

Appeal  from  the  District  Court  of  Carroll,  Curry y  J. 

BuLLAEDt  J.  This  is  an  action  instituted  by  the  proprietor  of  a 
plantation  and  slaves,  against  an  overseer,  who  is  charged  with 
brutal  treatment  of  the  slaves,  during  the  absence  of  the  plaintiff, 
and  other  gross  violations  of  duty,  whereby  the  plaintiff,  it  is 
alleged,  suffered  heavy  damage.  There  was  a  verdict  and  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed.     " 

A  perusal  of  the  evidence  which  comes  up  with  the  record,  is 
far  from  reconciling  our  minds  to  the  finding  of  the  jury.  On  the 
contrary,  we  think  justice  requires  that  the  case  should  be 
remanded  for  a  new  trial. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  that  the  verdict  be  set 
aside,  and  the  case  remanded  for  a  new  trial. 

Selbtfy  for  the  appellant. 

Willson^  for  the  defendant. 


LuciNDA  E.  PoGNE  V.  WiLLiAM  P.  HicEMAN  add  others. 

Where  the  original  protest  of  a  bill  or  note  was  produced  in  evidence  on  the  trial  below, 
without  objection,  the  fact  that  the  record  does  not  show  that  the  protest  had  been 
recorded  by  the  notary,  pursuant  to  the  act  of  14  February,  1821,  is  immaterial. 
In  the  absence  of  any  proof  that  it  was  not  recorded,  it  will  be  presumed  that  the 
notary  compiled  with  the  law. 

Appeal  from  the  District  Court  of  Rapides.  King^  J. 

Dunbar,  Hyams  and  Elgee,  for  the  plaintiff. 

Brent  and  O.  iV.  Ogden,  for  the  appellants. 

Simon,  J.    The  defendants  are  appellants  from  a  judgment 
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which  condemns  them  to  pay,  in  sdido,  to  the  plamtiff,  the 
amount  of  a  promissory  note,  which,  on  becoming  due,  was  pro- 
tested for  non-payment.  Their  defence  consists  in  the  allega- 
tions, that  the  consideration  for  which  the  note  sued  on  was 
given,  has  failed ;  and  that  the  debt,  for  which  the  judgment 
transferred  to  them  was  obtained,  has  long  since  been  paid  and 
satisfied. 

The  note  sued  on,  payable  two  years  after  its  date,  recites  that 
it  is  given  **  in  part  payment  for  two  certain  judgments  this  day 
assigned  and  transferred  (March  24th,  1835),  to  William  P. 
Hickman  and  Peter  Hickman,  against  William  Hickman ;  and 
states,  further,  that  ^  the  transferrer  agrees,  if  any  money  has 
been  collected  on  said  judgments,  that  such  amounts  are  to  ofTsett 
as  a  credit  on  this  note,  and  that  the  certificate  of  the  clerk  of 
the  court  in  and  for  the  county  of  Hempstead,  Territory  of  Arkan- 
sas, will  be  the  proof  of  such  payments." 

This  suit  was  instituted  on  the  2d  of  November,  1841,  that  is 
to  say  more  than  four  years  after  the  note  became  due,  and  the 
answer  was  filed  on  the  27th  of  the  same  month.  At  the  No- 
vember term,  1842,  the  defendants  obtained  a  continuance  of  this 
cause,  on  their  affidavit,  stating  that  they  wanted  the  testimony 
of  a  certain  witness,  residing  in  the  State  of  Missouri,  by  whom 
they  expected  to  prove  the  failure  of  consideration  of  the  note, 
and  the  fact  that  the  two  judgments  transferred  were  paid  and 
satisfied  by  the  witness  in  the  city  of  Baltimore,  acting  as  the 
agent  of  Wm.  Hickman.  At  the  May  term,  1843,  another  ap- 
plication for  a  continuance  was  made  by  one  of  the  defendants, 
on  his  affidavit  that  he  had  not  procured  the  testimony  of  the 
witness  named  in  the  first  affidavit,  as  he  had  only  ascertained, 
within  a  few  days,  that  said  witness  was  a  resident  of  Fay- 
ette county,  Kentucky,  and  that,  at  the  preceding  term,  he  had 
no  knowledge  of  the  circumstances  connected  with  this  case  per- 
sonally. He  adds,  further,  that  he  has  been  unable,  until  within 
about  two  weeks,  to  ascertain  the  residence  of  the  witness 
by  whom  the  facts  intended  to  be  shown  can  be  established,  and 
that  since  this  knowledge  came  to  him,  he  could  not,  by  any 
possible  diligence,  have  procured  the  testimony,  &c.  This  affi- 
davit was  deemed  insufficient  by  the  judge  a  quo,  who  refused 
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the  continuance ;  and  to  this  refusaly  the  defendants  took  a  bill 
of  exceptions. 

We  think  the  continuance  applied  for  was  properly  refused. 
Far  from  there  being  any  diligence  shown,  it  appears,  on  the 
contrary,  that  the  defendants  have  been  guilty  of  the  greatest 
negligence  in  not  taking,  for  the  space  of  several  years,  the 
necessary  steps  to  procure  the  evidence  they  wanted,  under  the 
allegations  set  up  in  their  answer.  The  transfer  of  the  judg- 
ments said  to  have  been  paid  and  satisfied,  was  made  in  March, 
1835,  which  is  the  date  of  the  note  sued  on,  payable  two  years 
afterwards.  Said  note  was  not  sued  on,  until  more  than  four 
years  after  it  became  due.  Aft;er  the  suit  was  brought,  one  year 
elapsed  before  any  intimation  was  given  to  the  court,  of  the 
defendants  intending  to  take  out  any  commission  in  order  to 
procure  the  testimony  of  an  absent  witness.  They  then  obtained 
a  continuance  for  that  purpose,  but  took  out  no  commission. 
The  second  affidavit  does  not  show  that  any  diligence  was  used 
between  the  two  terms  (during  six  months),  to  ascertain  the 
residence  of  the  witness.  It  was  the  duty  of  every  one  of  the 
defendants  to  use  the  necessary  exertions  to  bring  their  evidence 
before  the  court,  and  they  have  not  even  attempted  to  account, 
in  either  of  their  affidavits,  for  the  non-production  of  tho  certifi* 
cate  of  the  clerk  of  the  court  of  Hempstead  county.  State  of 
Arkansas,  which,  under  the  specifications  of  the  note  sued  on,  was 
to  be  the  proof  of  the  payment  alleged.  Under  such  circum- 
stances, we  cannot  say  that  the  defendants  were  entitled  to  ob- 
tain the  continuance  applied  for. 

On  the  merits,  the  defendants'  counsel  has  raised  a  point,  in 
relation  to  the  record  not  showing  that  the  protest  of  the  note 
sued  on  had  been  recorded  by  the  notary.  Here,  the  original 
protest  was  produced  in  evidence,  and  does  not  appear  to  have 
been  objected  to  on  the  trial  below.  A  similar  question  was 
presented  in  the  case  of  The  Canal  Bank  v.  TFo^erf,  just  decided,* 
in  which  we  held,  that,  in  the  absence  of  any  proof  that  the  pro- 


*  Tliifl  case  is  not  reported,  the  court  having  awarded  damagca  on  the  appeal,  as  a 
frivolous  one,  taken  only  for  delay. 
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test  was  not  recorded,  we  must  presume  that  the  notary  has 
complied  with  the  law,  by  recording  the  instrument.  The 
same  presumption  must  exist  in  the  present  case. 

Judgment  affirmed. 


John  R.  Mainer  v.  James  D.  Sfurlock  and  another. 

Where  a  notice  of  protest  addressed  to  an  endorser  hy  mail,  is  directed  to  the  post  office 
n«areflt  to,  and  in  the  same  parish  with  his  residence,  the  name  of  the  post  office  and 
the  State  bein^  mentioned,  it  will  be  sufficient,  thougrh  the  name  of  the  parish  be 
not  inserted  m  the  address,  nor  any  farther  specification  of  his  domicil  or  usual  place 
of  residence.    Act  13  March,  1827,  §.2. 

The  omission  of  the  names  of  the  drawees  of  a  bill,  in  the  description  of  the  draft  in 
the  notice  of  protest  to  an  endorser,  is  unimportant,  where  the  date,  amount,  and 
names  of  the  drawer  and  payee,  are  mentioned.  Per  Curiam:  The  law  has  not 
pointed  out,  or  required  any  particular  fonn  of  notice ;  it  is  sufficient  if  the  party  to 
whom  it  is  sent,  is  enabled  to  ascertain  therefrom  the  nature,  and  extent  of  the  obli- 
^tion,  which  has  become  the  subject  of  the  protest 

In  the  absence  of  any  evidence  showing  that  the  protest  of  a  note  or  a  bill  has  not 
been  recorded  by  the  notary,  in  the  manner  prescribed  by  the  first  section  of  the  act 
of  14  February,  1821,  it  will  be  presumed  that  it  was  duly  recorded. 

Appeal  from  the  District  Court  of  Rapides,  King^  J. 

Hyman  and  Dunbar ^  for  the  plaintiff. 

Breni  and  O.  N.  Ogden^  for  the  appellant 

SofoHy  J.  This  suit  was  brought  against  the  drawer  and  en« 
dorser  of  a  draft,  which  was  protested  for  non-payment.  The 
drawer  filed  no  answer,  and  judgment  by  default  was  regularly 
taken  against  him ;  but  the  endorser  resisted  the  plaintiff's 
claim,  by  admitting  that  he  had  endorsed  the  draft  sued  on,  but 
averring  that  the  proper  steps  were  not  taken  to  fix  his  liability. 
There  was  judgment  below  against  the  endorser,  and  he  has  ap- 
pealed. 

The  appellant's  counsel  has  urged  the  discharge  of  his  client, 
upon  three  grounds : 

Firsty  That  the  certificate  of  notice  is  not  in  proper  form,  as 
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it  does  not  show  that  the  notice  was  addressed  to  the  endorser 
at  his  domicil,  or  usual  place  of  residence. 

Second^  That  the  notice  received  by  the  endorser  contains  an 
insufficient  description  of  the  draft. 

Thirds  That  there  is  no  proof  of  the  protest  having  been  re- 
corded according  to  law,  as  the  copy  produced  in  evidence 
is  a  copy  from  the  original  protest,  and  not  from  the  record 
made  thereof  by  the  notary. 

I.  The  certificate  of  notice  states,  that  notice  was  served 
upon  the  drawer  and  endorser,  "  by  directing  them  for  James  D. 
Spurlock  and  Thomas  O.  Moore,  to  them  respectively,  -at  Alex- 
andria^ La.t  and  depositing  them  in  the  post-office  in  that  city,** 
&c.     It  is  ftirther  shown  that  the  post-office  at  Alexandria  is  the 
nearest  to  Moore's  residence,  and  that  he  resides  six  or  seven 
miles  from  Alexandria,  in  the  parish  of  Rapides,  and  did  so  at 
the  date  of  the  protest.     This,  in  our  opinion,  is  sufficient    A 
letter  addressed  to  an  individual  by  name,  at  AlexandriOj  La.^ 
where  there  is  a  post-office  established,  will  necessarily  go  to 
Alexandria,  in  the  parish  of  Rapides,  where,  in  this  case,  the  en- 
dorser resides.    Such  a  direction  is,  in  its  effect,  exactly  the  same 
as  if  the  letter  was  addressed  to  said  endorser  at  the  parish  of 
Rapides ;  and  as  the  post-office  established  at  Alexandria,  La., 
is  proved  to  be  nearest  to  his  residence,  it  seems  to  us  clear  that 
the  notice  must  reach  him  as  soon  with  the  direction,  *^  Alex- 
andria La.,"  as  by  adding  to  it  the  name  of  the  parish  in  which 
the  town  of  Alexandria  is  situated.    This  question  is  somewhat 
similar  to  that  presented  in  the  case  of  Notfs  Executory.  Beard^ 
(16  La.  310),  in  which  we  held  that  a  notice  sent  to  an  endorser 
at  "  Pecan  Grove  post-office,  Louisiana,"  is  sufficient,  though  it 
is  not  stated  on  the  address  that  such  postoffice  is  in  the  parish 
of  Carroll,  provided  said  post-office  is  the  nearest  to  the  resi- 
dence of  the  party. 

II.  The  notice  recites  that,  ^'  a  draft  drawn  by  James  D.  Spur- 
lock,  in  favor  of  you,  for  the  sum  of  $3406,  dated  1st  day  of  De- 
cember, 1842,  was  this  day  protected  for  non-payment,"  &c.  It  is 
true  that  this  notice  does  not  mention  the  names  of  the  drawees, 
and  that  perhaps  it  would  have  been  more  regular  to  mention 
them ;  but  the  law  has  not  pointed  out  any  particular,  or  required 
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any  precise  form  of  notice.  It  is  sufficient,  if  the  endorser  is  ena- 
bled to  ascertain  thereby  the  nature  and  extent  of  the  obligation 
which  has  become  the  subject  of  the  protest,  after  the  drawer 
has  failed  to  comply  with  it.  It  is  not  pretended  here  that  there 
was  any  other  draft  of  a  similar  description,  drawn  and  en- 
dorsed by  the  same  parties ;  and  the  evidence  shows  that  the 
appellant  knew  the  consideration  of  the  draft,  that  he  ac- 
knowledged having  received  the  notice,  and  urged  the  plaintiff 
to  institute  this  suit  See  Chitty  on  Bills,  501,  502.  6  Cond. 
Rep.  Sup.  Court  U.  S.  374,  375,  376,  case  of  Mills  v.  Bank  of 
the  United  States. 

III.  The  copy  of  the  protest  and  certificate  was  received  in 
evidence  without  objection  on  the  part  of  the  appellant,  and  no 
bill  of  exceptions  having  been  *  taken  to  its  admission,  the  point, 
perhaps,  should  not  be  noticed.  But  it  does  not  appear  to  us 
that  any  valid  objection  could  have  been  made  below  to  its  pro- 
duction, €U3  under  the  1st  section  of  the  act  of  1827  (B.  &  C.'s 
Digest,  43),  it  is  expressly  provided,  that  a  certified  copy  of  the 
protest  and  certificate  shall  be  evidence  of  all  the  matters  there- 
in stated.  With  regard  to  the  recording  of  the  protest,  we  must 
again  say,  as  we  did  in  the  cases  of  the  Canal  Bank  v.  Waters 
and  Pogne  v.  Hickman  et  al^  just  decided,  that  in  the  absence  of 
any  evidence  showing  that  said  protest  has  not  been  recorded, 
we  must  presume  that  the  notary  has  done  his  duty,  and  that 
the  instrument  was  recorded  in  the  manner  prescribed  by  the 
act  of  the  14th  February^.  1821.    B.  &  C.'s  Dig.  41. 

Judgment  affirmed. 


MosBs  M.  WooDRUPP  V.  George  E.  Payne,  Curator.  *  m 

An  afBdayit  by  sa  agont  or  attoniey-ai-law>  that  the  facts  and  allegations  in  a  peti- 
tion for  an  injunction,  some  of  which  are  profeseedly  known  to  him  only  from  the 
information  of  others,  are  true  to  the  best  of  his  knowledge,  is  insufficient.  He 
should  haye  sworn  to  the  best  of  his  knowledge  and  belief.  Act  of  20th  March, 
1839,  §  16. 
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Appeal  from  the  District  Court  of  Carroll,  Curry ^  J. 

WiUson,  for  the  plaintiff. 

Selby^  for  the  appellant. 

BuLLARB,  J.  This  is  an  injunction  sued  out  by  M.  M.  Woodruff, 
claiming  to  be  the  owner  of  a  certain  judgment,  rendered  origi- 
nally in  favor  of  Turner  &  Woodruff,  against  Felix  Bos- 
worth  and  others,  to  prevent  the  sale  of  it,  as  still  the  property 
of  said  Turner  &  Woodruff,  in  pursuance  of  a  seizure  under 
a  fieri  facias^  sued  out  in  the  case  of  PaynCj  Curator^  v.  Turner 
&  Woodruff. 

ThjB  injunction  was  granted  on  the  affidavit  of  an  agent  and 
attorney  at  law,  who  made  oath  ^'  that  the  facts  and  allegations 
contained  in  the  foregoing  petition  are  true,  to  the  best  of  hu 
knowledge.^ 

A  motion  wa^  made  to  dissolve  the  injunction  on  the  ground 
of  the  insufficiency  of  this  affidavit ;  and  it  has  been  contended 
that  it  is  clearly  insufficient,  especially  since  the  passage  of  the 
act  of  1839,  amendatory  of  the  Code  of  Practice,  which  re- 
quires that  an  agent  shall  swear  to  the  best  of  his  knowledge 
and  belief.     See  B.  &  C.'s  Dig.  167,  sect.  16. 

In  the  case  of  RebouVs  Heirs  v.  Behrens  et  al^  this  court  said, 
in  reference  to  a  similar  affidavit,  that  a  party  who  swears  to 
the  best  of  his  knowledge  may  easily  avoid  a  conviction  for 
perjury,  by  showing  that  he  had  so  imperfect  a  knowledge  of 
the  facts  sworn  to,  that  he  might  be  very  easily  mistaken  if  he 
swore  to  what  one  person  told  him  he  heard  another  person 
assert.     5  La.  79. 

In  the  present  case,  the  facts  of  the  transfer,  and  of  the  au* 
thority  to  make  it,  are  professedly  known  to  the  affiant  only 
from  the  information  of  others,  as  set  forth  in  his  affidavit,  and 
yet  he  does  not  swear  to  his  belief  of  such  facts  as  are  not  of 
his  own  personal  knowledge. 

We  think  the  affidavit  insui&cient,  and  that  the  motion  ought 
to  have  prevailed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  the  injunction  granted  in 
this  case  be  dissolved,  with  five  per  cent  damages,  reserving  to 


OCTOBER,  1844.  166 


Kennard  ▼.  Hendenon  and  otheTS. 


the  defendant  his  action  against  the  surety  on  the  injunction 
bond ;  and  it  is  ordered  that  the  appellee  pay  the  costs  of  both 
courts. 


PsRRT  S.  Kennard  v.  John  M.  Henderson  and  others. 

An  injnnetion  cannot  be  umed  to  itay  an  ezecntion,  on  gionndt  which  might  have  been 
pleaded  in  defence  before  the  judgment 

To  anthoriee  one  against  whom /./a.  was  ianied,  to  enjoin  it,  for  the  pnipoee  of  plead- 
ing in  compensation  a  note  of  the  plaintiff's  in  execution,  the  former  must  show  that 
he  acquired  the  note  subsequently  to  the  date  of  the  judgment  on  which  the  execu- 
tion was  ismed. 

Appeal  from  the  District  Court  of  Madison,  WUhoUj  J. 

Dmdap^  for  the  appellant. 

Shannon^  for  the  defendants. 

MoRFHTy  J.  The  plaintiff  and  appellant  complains  of  the  dis- 
solution of  an  injunction  he  had  obtained,  against  an  execution 
issued  under  a  judgment  rendered  against  him,  for  two  thousand 
dollars,  with  interest  at  the  rate  of  eight  per  cent  per  annum 
from  the  27th  of  September,  1838,  in  favor  of  John  M.  Hender- 
son, suing  for  the  use  of  Thomas  S.  Thomly.  He  alleges  that 
John  M.  Henderson  is  the  real  and  bona  fide  holder  of  the  note 
on  which  the  judgment  is  founded ;  that  he  has  had  the  suit 
brought  for  the  use  and  benefit  of  Thomly,  with  the  fraudulent 
design  and  intent  to  avoid  the  just  offsets  which  he  holds  and  has 
long  held  against  said  Henderson,  who  is  notoriously  insolvent ; 
that,  at  the  time  of  the  institution  of  the  suit,  and  the  rendition  of 
this  judgment,  said  Henderson  was  justly  indebted  to  him  in 
the  sum  of  t2000,  which  yet  remains  due  and  unpaid ;  that  he 
would  have  availed  himself  of  this  offset  on  the  trial  of  the 
cause,  but  that,  at  that  time,  he  had  mislaid  the  note  upon 
which  his  claim  was  founded ;  that  he  now  produces  said  note 


166  ALEXANDRIA, 


Kennard  v.  Henden»n  and  others. 


of  92000,  on  which  John  M.  Henderson  is  endorser,  which  he 
pleads  in  compensation,  together  with  another  note  of  91590  19, 
executed  by  Henderson  to  Folkes,  Walker  &  Co.,  by  whom  it 
has  been  transferred  in  blank  to  him,  both  which  notes  he  avers 
to  be  his  bona  fide  property. 

Wm.  H.  Kennard,  a  witness  for  the  defendants,  testifies  that 
he  knows  that  Thomas  S.  Thornly  is  entitled  to  all  the  benefits 
arising  under  the  judgment  eigoined ;  that  the  plaintiff*  in  in- 
junction went  to  Vicksburg  to  see  witness,  to  get  him  to  go  to 
Thornly,  to  inquire  if  he  would  agree  that  he  (plaintifi)  should 
be  permitted  to  take  up  a  note  due  by  Thornly  to  the  Planter's 
Bank,  and  to  let  that  take  up  the  note  upon  which  suit  was 
brought  against  him.  The  same  witness  declares  that  the  note 
of  92000,  pleaded  in  compensation,  belongs  to  John  M.Henderson, 
who  had  put  it  in  the  hands  of  Perry  S.  Kennard,  for  the  purpose 
of  buying  lots  No.  1 1  and  12  north,  in  the  City  of  Jackson,  which 
are  mentioned  in  the  body  of  the  note ;  that  the  property  had 
been  purchased  from  one  Shields  by  Martin,  the  drawer  of 
the  note ;  and  that  it  was  to  have  been  given  up  to  Martin  in 
payment  of  the  two  lots,  and  was  handed  to  the  jdaintifi*  after 
maturity. 

In  relation  to  the  other  note  of  $1519  19,  which  became  due 
on  the  4th  of  January,  1839,  the  plaintifi*  has  not  shown  that  he 
acquired  it  subsequent  to  the  20th  of  May,  1842,  the  date  of  the 
judgment  enjoined;  this  proof  he  should  have  made,  if  he 
wished  to'bring  himself  within  the  case  of  Caldwell  v.  Davis 
(2  Mart.  N.  S.,  135),  upon  which  he  relies.  As  he  has  not  done 
so,  we  must  adhere  to  the  rule,  which  we  think  a  sound  one,  that 
an  injunction  cannot  issue  to  stay  an  execution,  on  grounds 
which  might  have  been  pleaded  in  defence  before  the  judgment. 
lMartN.S.71.  9lb.N.S.513.  2La.l8L  8La«101.  3  Rob. 
224.  See  also  the  case  of  Be  Lizardi  e^  al.  v.  Hardaway  et  at. 
The  injunction  should  be  dissolved,  and  heavy  damages  awarded 
against  the  plaintifi*,  who  evidently  resorted  to  this  proceeding 
for  the  sole  purpose  of  delay ;  but  there  is  error  in  that  part  of 
the  judgment,  which  decrees  him  to  pay  the  debt  he  wsus  already 
adjudged  to  pay  by  the  judgment  enjoined. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 


OCTOBER,  1844.  16t 


Parks,  Guudtan,  v.  Patten. 


be  reversed  as  to  Perry  S.  Kennard,  the  plaintiff  in  injunction ; 
and  it  is  ordered  and  decreed  that  the  injunction  granted  in  this 
case  be  dissolved ;  and  that  Henderson,  suing  for  the  use  and 
benefit  of  Thos.  S.  Thomly,do  recover  of  the  said  Perry  S. 
Kennard,  twenty  per  cent  as  general  damages  on  the  amount  of 
the  judgment  enjoined,  with  costs  below ;  those  of  this  court,  to 
be  paid  by  the  appellee. 


GsoBGE  N.  Parks,  Guardian  of  James  Brown  Tompkins,  and 
Georgiana  Tompkins,  Minor  Heirs  of  John  M.  Tompkins, 

deceased,  v.  Thomas  R.  Patten. 

The  appellee  is  not  entitled  to  a  dwmJHwl  of  the  appeal,  where  the  bond  m  not  equal 
to  the  amount  required  for  a  suspensive  appeal,  but  is  sufficient  for  a  devolutive  one. 

Where  a  tucoession  has  been  opened  here,  a  guardian  of  the  muior  bein,  appointed 
in  another  State,  cannot  take  out  execution  on  a  judgment  for  a  debt  due  to  the 
succoMon.  As  a  succession  can  only  be  aocapted  for  minors  with  the  benefit  of 
inventory  (C.  C.  346),  an  administrator  must  be  appointed,  and  he  alone  can  sue 
for,  or  receive  debts  due  to  it 

Appeal  from  the  District  Court  of  Carroll,  CuTTtfj  J. 

Simon,  J.  The  record  in  this  case  comes  up  in  a  very  imper- 
fect state,  and  the  appellee  has  filed  a  motion  to  dismiss  the  ap- 
peal, on  two  grounds : 

Firsty  That  the  appeal  bond  is  insufEcient,  as  it  is  not  given 
for  the  amount  required  by  law. 

Seconds  That  the  record  comes  up  in  such  a  mutilated  state, 
that  it  is  impossible  for  this  court  to  do  justice  upon  the  merits. 

I.  The  bond  is  for  two  thousand  dollars,  which  is  the  amount 
fixed  by  the  judge  a  quo.  It  is  true,  it  is  not  quite  equal  to  one- 
half  over  the  amount  of  the  judgment,  but,  we  think,  this  is  not 
sufficient  to  dismiss  the  appeal,  as,  if  the  filing  of  the  bond  could 
not  operate  as  a  suspensive  appeal,  it  was  clearly  sufficient  for 
a  devolutive  one.     5  La.  129. 

11.  It  is  true,  the  certificate  of  the  clerk  is  insufficient,  as  it 
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states  that  the  testimony,  which  was  not  reduced  to  writing  on 
the  trial  of  the  cause,  is  not  copied  in  the  record ;  but  the  ap* 
pellant  has  assigned  error  on  the  face  of  the  record,  and  has 
called  our  attention  to  certain  points  arising  out  of  the  proceed- 
ings, which,  if  successful,  must  destroy  the  plaintiff's  action. 
We  shall,  therefore,  proceed  to  consider  the  errors  assigned,  with- 
out noticing  the  merits  of  the  case. 

One  of  the  errors  assigned,  is,  that  the  inferior  court  erred 
in  overruling  the  exception  to  the  capacity  of  the  plaintiff;  and 
it  is  contended  that  the  estate  of  the  minors'  father,  to  which 
the  debt  sued  on  belongs,  having  been  opened  in  the  State  of 
Louisiana,  and  being  yet  unsettled,  the  plaintiff  has  no  right  to 
institute  this  action  as  guardian  of  said  minors ;  but  that  he 
should  have  qualified,  and  given  his  bond  as  administrator  of 
said  estate. 

In  order  to  imderstand  the  bearing  of  the  exception,  it  is  per- 
haps necessary  to  give  a  statement  of  the  circumstances  under 
which  this  suit  was  brought.  They  appear  from  the  plaintiff's 
petition,  and  of  the  documents  and  proceedings  annexed  there- 
to. It  appears  that  John  M.  Tompkins  died  in  the  parish  of 
Carroll,  leaving  two  minor  children  as  his  heirs,  under  the 
natural  tutorship  of  his  vridow.  The  latter,  as  such,  subsequently 
obtained  a  judgment  against  Atchison  and  others  for  a  certain 
amount,  from  which  judgment,  the  defendants  took  an  appeal 
to  the  Supreme  Court,  giving  their  appeal  bond,  with  the  de- 
fendant in  this  suit,  as  surety.  In  the  mean  time,  the  vridow 
and  natural  tutrix  intermarried  with  the  plaintiff.  Parks,  and 
left  this  State,  with  her  husband  and  children,  to  fix  their  resi- 
dence in  the  State  of  Mississippi.  The  widow  Tompkins  had, 
by  the  effect  of  her  second  marriage,  lost  the  tutorship  of  her 
children ;  and  sometime  afterwards,  her  second  husband  was  ap- 
pointed guardian  of  the  minors,  by  a  judgment  rendered  by  the 
Probate  Court  of  the  county  in  which  they  resided  in  the  State 
of  Mississippi.  This  suit  is  now  brought  by  Parks,  as  guardian 
of  the  minors  Tompkins,  to  recover  from  the  surety  on  the  ap- 
peal bond,  the  amount  to  which  they  may  be  entitled  ;  judg- 
ment was  rendered  below  in  his  favor,  and  the  defendant  ap- 
pealed. 
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The  question  here  is  exactly  the  same  as  the  one  which  was 
presented,  and  lately  decided  upon  in  the  case  of  Hall  et  al.  v. 
JS.  Parks  et  al.^  in  which  we  held  that  she  could  not,  in  her  ca- 
pacity of  natural  tutrix,  nor  her  husband  as  guardian  of  the  mi- 
nors, order  an  execution  to  issue  upon  a  judgment  rendered  for 
the  recovery  of  a  debt  due  to  the  minors'  father's  succession. 
We  said  that,  as  said  succession  was  opened  in  this  State,  and 
as  it  could  not  be  accepted  for  the  minors  but  with  the  benefit  of 
an  inventory,  an  administrator  should  have  been  appointed, 
who  alone  would  have  the  right  of  suing  for  the  debts  due  to 
the  estate,  and  of  receiving  the  amount  due  thereto. 

In  the  case  of  Self  v.  Morris,  lately  decided  in  New  Orleans, 
and  which  presents  a  very  great  similarity  of  facts,  the  present 
question  was  fully  investigated,  and  after  mature  consideration, 
we  came  to  the  conclusion,  that  whenever  a  succession  is  ac- 
cepted with  the  benefit  of  inventory,  it  is  to  be  administered 
under  the  authority  of  the  Court  of  Probates ;  and  that,  in  the 
same  manner  as  all  claims  against  it  must  be  brought  in  that 
court,  against  the  administrater  appointed  to  settle  it,  the  tutor 
of  the  minors,  in  whose  favor  a  succession  is  opened,  has  not, 
by  virtue  of  his  office,  a  better  right  to  administer  upon  it  (and 
consequently  to  sue  for  the  recovery  of  the  claims  due  thereto), 
without  being  appointed,  and  giving  security  as  administrator, 
than  any  other  individual.  We  have  repeatedly  adhered  to 
this  doctrine,  and  we  think  it  is  applicable  to  the  present  case. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  the  plaintifiT's  action  be  dis- 
missed, with  costs  in  both  courts. 

Selby^  for  the  plaintiflT. 

Stacy  and  Sparrow,  for  the  appellant 
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Perby  S.  Kennard  v.  Lemuel  Gustine. 

A  Jifa,  haying  been  leyied  on  a  note,  drawn  by  a  third  pencxn,  payable  to  another  or 
bearer,  as  the  property  of  the  defendant  in  execution,  in  whose  poaaeasion  it  was, 
the  latter  wrote  his  name  on  the  back  of  the  note,  as  he  stated  at  the  time,  for  the 
purpose  of  identifying  it  The  name  of  the  latter  was  not  mentioned  in  the  descrip- 
tion of  the  note  in  the  sheriff's  advertisement  of  its  sale,  nor  alluded  to  in  the  deed 
ftt>m  him  to  the  purchaser.  That  officer  testified,  that  he  did  not  consider  the  defen- 
dant in  execution  as  guarantying  the  payment  of  the  note ;  that  he  sold  it  as  the 
property  of  the  lattor,  according  to  the  tonus  of  the  adyertisement ;  that  the  defen- 
dant in  execution  was  not  present  at  the  sale,  and  gaye  no  notice  that  he  did  not  con- 
sider himself  liable  on  it ;  and  that,  he  thinks,  the  purchaser  bought  it  on  the  faith 
of  the  endorsement  of  the  defendant  in  execution.  An  assignee  of  the  purchaser 
haying  pleaded  the  amount  of  the  note,  in  compensation  of  a  claim  sued  on  by  the 
defendant  in  execution :  Held,  that  the  endorsement  was  made  only  to  identify  the 
note ;  that  the  note  was  neither  adyertised  nor  sold  as  secured  by  the  endorser's  lia- 
bility, but  was  seized  and  sold  as  his  property ;  and  that  his  own  endorsement  cannot 
be  considered  as  making  any  part  of  the  property  on  which  the  execution  was  leyied. 

One  sued  as  the  make^of  ^promissory  noto,  has  no  right  to  a  trial  by  jury,  unless 
he  annex  to  his  answer  prdying.for  it,  the  affidavit  required  by  the  twenty-fourth 
section  of  the  act  of  20  Ma^ch,  1839. 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  will  be  over- 
ruled, where  the**  affidavit  does  not  name  the  witness,  nor  show  that  he  is  competomt 
to  testify. 

Appeal  from  the  District  Court  of  Madison,  Curry ^  J. 

lyunlap  and  Bemiss^  for  the  plaintiif. 

Shanrumy  for  the  appellant. 

Simon,  J.  The  defendant,  sued  as  the  maker  of  a  note  for 
five  hundred  dollars,  with  ten  per  cent  interest  from  its  maturity 
until  paid,  first  answered  generally,  and  pleaded  failure  of  con- 
sideration, setting  up  a  reconventional  demand  amounting  to 
four  hundred  dollars.  It  appears,  that  having  subsequently  pur- 
chased a  note  drawn  by  one  Boggs,  payable  to  one  K.  A.  Mar- 
tin, or  bearer,  of  the  amount  of  9573  37,  upon  which  the  plain- 
tiff had  endorsed  his  name,  said  defendant  obtained  leave  to 
file  an  amended  answer,  in  which  he  sets  up  said  note  in  com- 
pensation of  the  plaintiff's  claim,  alleging  that  the  latter  is 
bound  to  pay  the  amount  thereof,  inasmuch  as  he  endorsed 
the  note,  to  which  he  was  not  a  party,  after  its  maturity. 
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There  was  judgment  below  in  favor  of  the  plaintiff  for  the 
amount  of  his  claim,  and  the  defendant  appealed,  after  having 
vainly  attempted  to  obtain  a  new  trial. 

The  appellant  does  not  deny  before  us  that  the  plaintiff's 
claim  is  a  just  one,  and  has  not  suggested  any  ground  for  which 
it  should  not  be  allowed  ;  but  he  complains  that  the  judge  a  quo 
has  improperly  disregarded  his  plea  in  compensation,  founded 
on  the  note  of  Boggs  endorsed  by  the  plaintiff,  the  amount  of 
which  should  go  to  the  extinguishment  of  plaintiff's  claim,  and 
judgment  be  rendered  against  the  latter  for  the  balance. 

The  evidence  shows  that  the  note  of  Boggs,  which  formerly 
belonged  to  the  plaintiff,  was  taken  out  of  his  possession,  and 
endorsed  by  him,  under  the  following  circumstances :  An  exe- 
cution having  issued  against  Kennard,  the  same  was  levied  on 
a  tract  of  land,  and  on  Boggs'  note^  which  was  then  in  his  pos- 
session as  his  property.  He  gavo^^f^rVF^^i^riff  to  be  sold 
under  the  execution  against  hiiofis  d|0^TjfflMieriff 's  return, 
and  after  having  been  advertftdlR^  sale|^^n|g  "  a  note  of 
hand  dravtm  by  B.  M.  Boggs  f^WJl'^i^'ifi'^^^^  ^^^  ^^  ^^ 

26th  of  February^  1840,  with  inSl^  until  BP^jkJfW  ^^nie  was 
sold  and  adjudicated,  at  twelveVma|[fpVraai!^dfaer  tlie  same 
description,  to  John  Shannon,  froi^^mn^ta|fpears,  it  was  sub- 
sequently purchased  by  the  defendant.  Ine  name  of  the  plain- 
tiff, then  on  the  back  of  the  note,  is  not  mentioned  in  the  adver- 
tisement ;  nor  is  it  in  any  manner  alluded  to  in  the  deed  of  sale 
from  the  sheriff  to  Shannon.  It  is  further  shown,  by  the  testi- 
mony of  the  deputy  sheriff  who  executed  the  writ  against  Ken- 
nard, that  when  he  levied  the  execution,  the  latter  presented 
the  note  of  Boggs  to  be  seized ;  that  when  Kennard  was  in  the 
act  of  writing  his  name  on  the  back  of  the  note,  witness  told 
him  he  had  better  not  write  his  name  on  the  back  thereof;  that 
Kennard  wrote  his  name,  and  stated  that  he  wished  to  identify 
the  note  as  his  property ;  that  the  witness  did  not  understand 
Kennard  as  guarantjring  the  payment  of  the  note,  and  that  he 
sold  the  same  as  Kennard's  property,  according  to  the  advertise- 
ment. The  witness  further  testifies,  that  on  the  day  of  the  sale, 
Kennard  gave  no  notice  that  he  did  not  consider  himself  liable 
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on  the  note ;  and  that  he  thinks  Shannon  purchased  the  note  on 
the  faith  of  Kennard's  endorsement,  after  having  been  told  by 
witness  that  Boggs  had  removed  all  his  property  out  of  the 
parish.    He  adds,  that  Kennard  was  not  present  at  the  sale. 

We  think  the  judge  a  quo  did  not  err,  in  disallowing  the  de- 
fendant's compensation.  The  evidence  clearly  establishes  that 
Kennard's  endorsement  on  the  back  of  the  note,  had  been  put 
there  accidentally,  and  without  any  other  object,  on  his  part, 
but  to  identify  it  as  his  property.  The  note  was  not  made  pay- 
able to  him,  but  was  payable  to  Martin  or  bearer,  and  we  may 
fairly  suppose  that  Kennard  endorsed  it  with  the  idea,  that  his 
name  would  show  that  it  was  seized  as  his  property.  It  was 
not  advertised  for  sale  as  being  secured  by  Kennard's  liability, 
and  it  w£ts  sold  according  the  advertisement.  Furthermore, 
how  could  it  be  said  that  Kennard's  liability  was  sold  ?  He 
was  the  very  debtor  against  whom  the  writ  had  issued,  and  on 
whose  property  it  was  levied.  It  is  not  customary,  we  believe, 
for  sheriffs  to  offer  for  sale  the  personal  obligations  of  the  very 
debtors  against  whom  they  have  to  carry  executions  into  effect ; 
for  if  so,  defendants  in  execution  would  have  only  to  write  their 
names  at  the  foot  of  a  note,  and  hand  the  paper  over  to  the 
sheriff  to  be  sold  in  satisfaction  of  the  writ.  This  is  too  absurd 
to  be  for  a  moment  countenanced.  Boggs'  note  was  Kennard's 
property,  and  was  seized  as  such ;  but  Kennard's  liability  could 
not  be  considered  as  making  any  part  of  the  property  on  which 
the  writ  was  levied.  Shannon  may  have  purchased  it  on  the 
faith  of  Kennard's  endorsement,  but  it  was  not  sold  with  that 
endorsement,  and  he  cannot  acquire  more  rights  than  were 
transferred  to  him  by  the  sheriff;  and,  if  so,  he  could  not  trans- 
fer more  than  he  really  had. 

The  bill  of  exceptions  relative  to  the  refusal  of  the  judge  a 
quo  to  put  this  case  on  the  jury  docket,  needs  not  be  noticed  any 
further  than  to  add,  that  a  trial  by  jury  was  properly  refused. 
The  suit  was  brought  on  a  note,  and  the  defendant  did  not  an- 
nex to  his  answer  the  affidavit  required  by  law.  See  24  sect, 
of  act  of  1839,  (B.  &  C.'s  Dig.  157.) 

The  motion  for  a  new  trial,  on  the  ground  of  newly  dis- 
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covered  evidence,  wa^  properly  overruled.  The  witness  is  not 
named  in  the  affidavit ;  nor  is  it  shown  therein  that  he  was  com- 
petent to  testify.* 

Judgment  affirmed. 


Eli  K.  W.  Ross  v.  Elizabeth  Ross  and  another. 

A  defandanty  interrogated  as  to  whether  the  had  refined  to  pay  the  note  eued  on,  may 

add  to  her  answer  stating  that  she  had  so  refused,  the  reasons  which  induced  her  to 

do  80.    A  party  interrogated  as  to  a  particular  fact,  may  state  other  facts  qualifying 

the  answer  he  is  called  on  to  make,  provided  they  be  closely  linked  to  that  about 

which  he  was  questioned.    C.  P.  353. 

Where  a  defendant  in  an  action  on  a  promiOTory  note  alleges  in  his  answer  that  the 
note  was  obtained  by  the  plaintiff  by  fraud  and  deception,  that  he  signed  it  only  as 
surety,  and  that  it  was  to  have  been  signed  by  two  or  three  other  persons,  evidence 
is  admissible  to  prove  that  he  signed  it  as  such,  and  that  it  was  to  have  been  signed 
by  others  as  alleged. 

A  written  promise  to  pay  a  certain  rate  of  interest,  signed  by  a  married  woman,  with- 
out her  husband's  consent,  is  of  no  validity  (C.  C.  124, 127),  nor  can  it  serve  as  the 
consideration  of  any  subsequent  obligation. 

Appeal  from  the  District  Court  of  Ouachita,  Willsoriy  J. 

McQuirey  for  the  appellant. 

8,  W.  Doums  and  Garrett,  for  the  defendants. 

Simon,  J.  The  plaintiff  seeks  to  recover  the  amount  of  a  pro- 
missory note,  alleged  to  have  subscribed,  in  solido,  by  the  defen- 
dants. The  note  was  executed  on  the  first  of  May,  1841,  &nd 
appears  to  have  been  signed  by  Elizabeth  Ross  (a  married 
woman,)  and  by  J.  B.  Davenport.  At  the  foot  of  the  petition,  the 
following  interrogatories  were  propounded  to  the  defendant,  E. ' 


*  The  affidavit  declared,  "  that  the  defendant  has  diacovered,  since  the  trial  of 
the  case,  new  evidence,  which  no  diligence  could  have  procured  before  the  trial,  as 
the  defendan  t  was  entirely  ignorant  of  its  existence  ;  that  he  expects  to  show  that 
the  plaintiff,  when  he  endorsed  his  name  on  the  back  of  the  note  pleaded  in  com- 
pensation by  defendant,  was  aware  of  his  liability,  and  intended  to  be  so  liable ;  and 
that  his  endorsement  was  intended  by  hun,  to  render  him  liable  as  surety." 
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Ros9»  to  wit :  let,  Has  not  the  note  here  sued  on  been  demanded 
from  you,  before  the  suit  was  instituted  ?  and  2d9  Did  you  not 
refuse  to  pay  the  same  ? 

The  defendant  Elizabeth  Ross  filed  an  answer,  in  which,  after 
having  pleaded  the  general  issue  and  denied  specially  her  being 
in  any  manner  indebted  to  the  plaintiff,  she  avers  that  the  note 
sued  on  was  signed  by  her  in  consequence  of  the  threats  and 
misrepresentations  of  the  plaintiff,  and  that  her  co-defendant  is 
only  her  surety.  She  represents  that  she  was  heretofore  tutrix 
of  the  plaintiff's  wife ;  and  that,  at  the  time  the  note  was  given, 
the  plaintiff  came  to  her,  and  represented  that  she  was  indebted 
to  his  wife  in  a  much  larger  sum  than  was  really  due,  that  he 
could  and  would  have  an  execution  issued  immediately ;  giving 
a  detailed  statement  of  the  circumstances,  under  which  she 
alleges  the  note  sued  on  to  have  been  given,  purporting  to 
amount  to  fraud  and  deception  on  the  part  of  said  plaintiff  in 
obtaining  her  signature  to  the  note.  Her  co-defendant,  Daven- 
port, joined  in  the  defence,  alleging  that  he  is  only  surety  on 
said  note. 

At  the  following  term  of  the  District  Court,  the  defendant 
Davenport  obtained  leave  to  file  a  supplemental  answer,  in 
which,  after  averring  that  there  was  no  consideration  given  for 
the  debt  sued  on,  he  proceeds  to  give  a  statement  of  circumstan- 
ces going  to  show  the  want  of  consideration,  and  finally  states 
that  it  was  well  understood  that  he  was  to  sign  said  note  as 
surety,  and  not  as  principal  obligor,  and  that  three  other  persons 
were  to  sign  as  his  joint  sureties,  who  were  known  to  the  plain- 
tiff/ &c. 

The  defendant  Elizabeth  Ross  answered  the  plaintiff's  inter- 
rogatories, as  follows: 

To  the  first,  her  answer  is  in  the  affirmative.  In  reply  to 
the  second,  she  says :  "  I  did  refuse  to  pay  said  note,  because 
the  same  was  given  in  error,  through  the  misrepresentation  made 
by  you,  and  wiAout  any  consideration.  I  never  owed  you  any 
thing ;  you  took  advantage  of  my  ignorance  of  the  law  and  facts 
in  the  case,  and  represented  to  me  that  you  could  and  would 
send  the  sheriff  inmiediately  to  seize  my  property,  to  satisfy  a 
balance  said  to  be  due  by  me  to  your  wife,  of  whom  I  had  been 
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tutrix;  and,  also,  at  the  same  time,  held  out  as  an  inducement,  that 
you  would  wait  with  me  until  the  crop  of  cotton  of  1841  was 
made  and  gathered,  before  you  forced  the  collection  of  the  debt, 
if  I  would  give  you  the  note  sued  on ;  in  all  which  you  deceived 
me.  You  had  then  no  legal  means  of  having  my  property 
seized  by  the  sheriff,  as  you  pretended.  You  did  not  wait  until 
the  time  elapsed,  but,  some  time  before  the  delay  expired,  means 
were  taken,  under  your  instructions,  to  obtain  an  execution 
against  my  property,  and  I  have  fully  settled  the  amount  which 
I  owed  your  wife,  of  whom  I  had  been  tutrix,  and  I  never  owed 
you  personally  any  thing.  Further,  you  represented  the  amount 
due  your  wife  as  much  larger  than  it  really  was ;"  &c. 

This  case  was  tried  by  a  jury,  before  whom  the  merits  of 
the  matters  in  controversy  were  fully  investigated,  and  who  re- 
turned a  verdict  in  favor  of  the  defendant ;  and  the  judge  a  quo 
having  made  said  verdict  the  basis  of  his  judgment,  after  over- 
ruling the  plaintiff's  application  for  a  new  trial,  the  latter  took 
this  appeal. 

The  first  object  of  our  inquiry  grows  out  of  a  bill  of  exceptions 
taken  to  the  opinion  of  the  district  judge,  overruling  the  plain- 
tiff's motion  to  strike  out  that  part  of  the  defendant  Elizabeth 
Ross's  answer  to  the  second  interrogatory,  after  the  expressions 
**  I  did  refuse  to  pay  said  note ;"  and  it  ]&  contended,  that  the 
judge  improperly  permitted  it  to  remain  as  part  of  the  record, 
and  of  the  evidence  on  which  the  case  was  tried. 

We  think  the  judge  a  quo  did  not  err.  The  defendant  Ross 
was  interrogated  upon  the  fact  of  her  having  refused  to  pay  the 
note  sued  on.  This  refusal  was  considered  by  the  plaintiff  as  a 
material  circumstance,  necessary  to  be  established  in  order  to 
sustain  his  action ;  and,  under  art  353  of  the  Code  of  Practice, 
the  party  interrogated  had  a  right  to  state  other  facts  tending  to 
her  defence,  provided  they  be  closely  linked  to  the  fact  on  which 
she  had  been  questioned.  Here,  the  object  of  the  defendants' 
further  answers  was  to  give  tlie  reasons  which  had  induced  her 
to  refuse  to  pay  the  note ;  those  reasons  are  necessarily  connected 
with  the  fact  of  refusal,  and  we  cannot  see  any  good  cause  why 
they  should  have  been  rejected.  The  defendant  had  the  right  to 
qualify  the  answer  she  was  called  on  to  make,  by  setting  forth 
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facts  which  prevented,  or  gave  less  weight  to  the  conseqaence  of 
an  absolute  and  unqualified  answer.  11  Mart  22  L  lib.  N.  S. 
382.     2  lb.  N.  S.  143.     6  lb.  569.     1  La.  195. 

The  record  contains  another  bill  of  exceptions  taken  to  the 
opinion  of  the  district  judge,  permitting  the  defendant  Daven-; 
port,  to  prove  by  witnesses  that  he  was  only  surety  on  the  note 
sued  on,  and  that  said  note  was  to  be  signed  by  two  or  three 
other  persons.  Under  the  allegations  of  fraud  and  deception  set 
up  in  the  answers  of  both  defendants,  the  evidence  was,  per- 
haps, legally  introduced ;  but  we  do  not  consider  this  part  of  the 
defence  material  to  its  success,  except  so  far  as  to  show  the 
fraud  alleged  in  connection  with  the  other  facts  of  the  case ;  for 
whether  the  defendant  Davenport  be  bound  as  surety  only,  or  as 
principal  obligor,  his  liability  on  either  one  of  these  obligations 
depending  principally  on  the  alleged  want  of  consideration,  it  is 
clear  that  he  must  be  discharged,  if  the  fact  of  want  of  conside- 
ration is  sufficiently  made  out.  We  think,  however,  that  the 
parol  proof  was  properly  admitted  under  the  allegations. 

On  the  merits  of  the  case,  we  are  of  opinion  that  the  verdict 
of  the  jury  is  fully  sustained  by  the  evidence.  The  testimony 
adduced  on  the  trial  supports  the  answers  of  Elizabeth  Ross  to 
the  interrogatories.  The  plaintiff  did  not  wait  as  he  had  agreed 
to  do,  as  he  instituted  his  action  against  her,  and  would  have 
issued  his  execution  before  the  time  expired.  The  defendant 
Ross  has  fully  settled  with  the  plaintiff's  wife,  who  transferred 
her  claim  to  her  co-heir,  who  obtained  a  judgment  against  the 
tutrix,  being  the  balance  due  on  final  settlement  by  said  tutrix  to 
plaintiff^s  wife.  This  judgment  was  signed  on  the  24th  Febru- 
ary, 1842,  closing  all  transactions  in  relation  to  the  tutorship,  in 
consequence  of  which  her  bond  was  released,  and  this  suit  was 
brought  on  the  16th  of  March,  1842.  Furthermore,  the  record 
contains  a  certain  document  signed  by  Elizabeth  Ross  alone, 
without  the  authorization  of  her  husband,  purporting  to  be  a 
promise  to  pay  ten  per  cent  interest  on  the  amount  which  should 
be  subsequently  found  to  be  due  on  settlement  by  the  tutrix  to 
the  plaintiff's  wife,  said  amount  being  to  remain  in  said  tutrix's 
hands  until  the  1st  of  March,  1841.  This  document,  dated 
November,  1839,  appears  to  be  the  origin  of  the  claim  sued  on ; 
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and  its  contents  were  the  consideration,  as  we  are  induced  to 
believe  from  the  evidence,  of  the  note  which  the  defendants  say 
was  consented  to  and  signed  in  error.  If  this  be  true,  and  the 
plaintiff  has  not  attempted  to  account  for  the  consideration  of 
the  note  in  any  other  manner,  we  must  say  that  the  note  sued 
on  was  given  without  any  legal  consideration.  The  promise  to 
pay  intei^t  is  signed  by  the  defendant  Elizabeth,  without  her 
husband's  consent.  She  was  a  married  woman,  and  it  is  clear 
that  she  could  not  validly  contract  without  the  authorization  of 
her  husband.  Civil  Code,  arts.  124,  127.  If  so,  this  document 
could  not  legaUy  serve  as  the  basis  of  the  consideration  of  a 
subsequent  obligation  contracted  in  the  same  manner.  It  was 
illegal  in  its  origin,  and  the  defendants  are  not  bound  by  it.  We 
think  that  the  allegations  set  forth  in  the  defendants'  answers 
have  been  satisfactorily  made  out,  and  that  the  jury  was  fully 
warranted  in  discharging  them. 

Judgment  affirmed. 


Thb  Union  Bank  of  Louisiana  v,  Joseph  B.  Robert. 

A  motion  fn  a  new  trial  on  the  groond  of  newly  discorered  evidence  will  be  over- 
rolad,  where  the  affidavit  does  not  state  that  the  evidence  is  impoitaht  or  material, 
nor  that  the  party  had  used  dae  diligence  to  procore  the  necessary  testimony. 

The  absence  of  counsel,  where  the  cause  of  it  is  not  shown,  or  his  neglect  to  attend 
to  a  caie,  is  no  ground  for  a  new  triaL 

Appeal  from  the  District  Court  of  Avoyelles,  CcanpbeU^  J. 

Taylor  and  Swayze^  for  the  plaintiffs.  No  counsel  appeared 
for  the  appellant 

MoRpHTy  J.  The  defendant  is  appellant  from  a  judgment, 
rendered  against  him  by  default,  and  regularly  confirmed  in 
due  course  of  law.  The  suit  had  been  brought  on  a  note  drawn 
to  his  order  by  L.  A.  Robert,  and  held  by  the  plaintiffs.  A  mo- 
tion for  a  new  trial  was  made  below,  and,  in  support  of  it,  the  de- 
fendant made  oath,  that  shortly  after  the  institution  of  this  suit  he 
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employed  Wm.  M.  Stafford,  Esq.,  to  defend  it ;  that,  in  the  ab- 
sence of  his  attorney,  the  case  was  taken  up  and  tried,  and  that 
ontil  the  cause  was  up  for  trial,  the  ^affiant  was  not  aware  that 
his  counsel  had  not  made,  or  prepared  a  defence  for  him ;  that 
since  the  trial  of  the  cause,  he  has  ascertained  that  it  is  in  his 
power  to  prove  that  Holmesville,  the  post-office  to  which  notice 
of  protest  was  sent  to  him,  is  not  the  nearest  post-office  to  his 
house,  but  that  the  office  at  Bayou  Rouge  is  the  nearest,  and 
that  he  is  in  the  habit  of  receiving  letters  from  the  latter  office ; 
and  that  the  knowledge  of  this  proof  has  come  to  him  since 
the  trial  of  his  cause  ;  &c.  We  are  of  opinion  that  the  court 
below  did  not  err,  in  refusing  the  new  trial  prayed  for.  The 
affidavit  does  not  state  that  the  newly  discovered  evidence  is 
important  or  material,  or  that  the  defendant  has  used  proper 
diligence  to  procure  the  testimony  necessary.  The  facts  that 
the  Bayou  Rouge  office  was  nearer  his  house  than  that  at 
Holmesville,  and  that  he  was  in  the  habit  of  receiving  his  letters 
at  the  former  office,  as  he  states,  were  certainly  within  his 
knowledge,  if  true ;  and,  with  the  least  diligence,  he  might 
have  procured  the  testimony  of  his  neighbors,  and  of  the  post- 
master to  prove  them.  Code  of  Practice,  arts.  560,  561.  7  La. 
84.  10  La.  371.  1  Rob.  92.  As  to  the  absence  of  the  defen- 
dent's  counsel,  or  his  neglect  to  attend  to  the  case,  it  surely 
forms  no  ground  for  a  new  trial.  It  is  not  shown  that  he  was 
prevented  from  appearing  by  indisposition,  or  any  other  cause. 
Nor  does  it  even  appear  that  his  services  were  so  secured  by  the 
defendant,  as  to  make  it  his  duty  to  appear  in  the  case.  13 
La.  424. 

Judgment  affirmed. 


OCTOBER,  1844.  17» 


Webster  v.  Jenkins. 


Lyman  S.  Webster  v.  Bubhrod  Jenkins. 

The  vendor  of  a  moveable,  proved  to  have  also  an  interest  in  the  matter  in  dispute 
from  being  allowed  by  the  vendees  to  use  it  occasionally  for  his  own  advantage,  is 
not  a  competent  witness  to  prove  the  sale  and  delivery  of  ^le  article,  in  a  contest 
between  the  purchaser,  and  a  creditor,  who  had  seized  it  under  an  execution  against 
the  witness,  issued  on  a  judgment  for  the  price. 

Appeal  from  the  District  Court  of  Claiborne,  Campbell,  J. 

Bollard,  J4  This  is  an  i]\junction  to  stay  proceedings  on  a 
writ  oi  fieri  facias,  and  to  prevent  the  sale  of  a  printing  press,  al- 
leged to  be  the  property  of  the  plaintiff,  Webster,  by  sale  to  him 
and  delivery  before  the  levy  of  the  execution  by  one  Routh,  the 
defendant  in  the  execution.  The  District  Court  being  satisfied 
with  the  plaintiff's  title  and  possession,  perpetuated  the  in- 
junction, and  the  defendant  appealed. 

The  plaintiff  produced  as  a  witness  to  prove  his  title,  and  the 
delivery  of  the  press  to  him,  Routh,  the  debtor  against  whom 
the  execution  issued,  who  had  purchased  the  same  press  from 
the  defendant,  and  for  the  price  of  which  the  present  judgment 
was  rendered.  He  was  objected  to  on  the  score  of  interest,  but 
the  objection  was  overruled,  and  the  defendant  took  a  bill  of  ex- 
ceptions. 

We  think  the  court  erred.  Routh  was  not,  in  our  opinion,  a 
competent  witness.  As  the  plaintiff's  vendor,  he  is  interested 
in  maintaining  his  title.  But  he  has  not  only  that  interest,  but 
also  an  interest  in  the  occasional  use  of  the  press  for  his  own  ad- 
vantage in  the  way  of  job  work,  although  on  the  plaintiff's 
premises ;  and  the  evidence  shows  that  he  was  engaged  in  set- 
ting up  types  when  the  sheriff  made  the  seizure. 

The  evidence  in  the  record,  independently  of  that  of  Routh, 
is  wholly  insufficient  to  make  out  the  plaintiff's  case. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed ;  and  it  is  further  ordered, 
that  the  injunction  be  dissolved  with  costs ;  that  the  defendant 
recover  against  the  plaintiff,  Webster,  ten  per  cent  damages, 
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reserving  his  right  of  action  upon  the  injunction  bond  against 
the  surety ;  and  that  the  appellee  pay  the  costs  of  this  appeal. 

AJlcottf  for  the  plaintiff. 

Lawsouy  for  the  appellant. 


Joshua  G.  Jones  v.  Washington  Jenkins. 

After  a  plea  in  compensation  and  a  reoonTentional  demand,  a  third  penon,  claiming 
to  be  an  aeaignee  of  the  draft  sued  on,  cannot  caoee  himeelf  to  be  subatitoted  for 
the  original  plaintiff;  nor  can  the  latter  be  diamiMed  from  the  oauee,  against  the 
will  of  the  defendant.  But  the  aarignee  had  a  right  to  intervene  in  the  action, 
for  the  protection  of  hia  ri^ta. 

Appeal  from  the  District  Court  of  Caddo,  Campbell^  J. 

BuLLARD,  J.  In  April,  1840,  Joshua  G.  Jones  brought  his  ac- 
tion against  Washington  Jenkins,  as  endorser  of  a  protested 
draft,  of  which  he  alleges  himself  to  be  the  holder,  and  he 
asked  for  judgment  for  the  apiount,  to-wit,  92476  27. 

At  the  December  term  of  the  same  year,  the  defendant  put  in 
his  answer,  denying  his  indebtedness  as  endorser,  but  setting  up 
in  reconvention,  a  judgment  which  he  alleged  had  been  recovered 
against  the  plaintiff  by  Hillyer,  Bush  &  Co.,  of  New  York,  for 
a  larger  amount,  which  judgment  he  asserts  to  be  his  property ; 
and,  if  the  court  should  be  of  opinion  that  he  is  liable  as  endors- 
er on  the  draft  sued  on,  then  he  pleads  the  judgment  in  compen- 
sation, for  that  amount,  and  asks  for  judgment  in  reconvention 
against  the  plaintiff  for  the  balance. 

At  the  June  term,  1841,  a  power  of  attorney  was  exhibited  to 
the  court,  given  on  the  3d  of  February,  1841,  by  John  Eubanks 
to  Morse  &  Roysdon,  the  plaintiff's  attorneys,  authorizing  them 
to  collect  the  protested  draft  on  his  account.  Thereupon  Eu- 
banks, alleging  that  the  protested  draft  had  been  transferred  to 
him  pendente  lite^  moved  the  court  to  substitute  him  as  plaintiff 
in  the  case,  in  the  place  of  Jones,  the  original  plaintiff.    On  this 
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motion,  which  we  regard  as  quite  irregular  in  practice,  espe- 
cially after  a  plea  in  compensation  and  a  reconventional  demand 
have  been  filed,  a  trial  took  place  as  it  has  been  called,  which 
resulted  in  allowing  the  motion.  Eubanks  was  admitted  as  sole 
plaintiff,  and  Jones  entirely  dismissed  from  the  cause.  To  this 
proceeding  a  formal  bill  of  exceptions  was  taken,  setting  forth 
the  ground  that  Eubanks  could  only  make  himself  a  party  by  in- 
tervention, and  not  by  substituting  himself  altogether  as  plain- 
tiff, without  regard  to  the  defendant's  plea  in  compensation  and 
his  reconventional  demand.  We  repeat  that,  in  our  opinion^ 
the  court  erred  in  these  proceedings. 

After  the  substitution  of  Eubanks  as  plaintiff,  the  defendant 
filed  an  additional  plea  in  the  shape  of  an  amended  answer,  in 
which  he  avers  that  Jones  was  insolvent  at  the  time  of  his  pre- 
tended transfer  to  Eubanks.  That  said  transfer  was  made 
fraudulently  and  coUusively,  and  that,  in  truth,  Jones  is  now  the 
owner  of  the  draft.  Upon  a  trial  between  the  new  plaintiff 
and  the  defendant,  there  was  a  verdict  and  judgment  against 
the  latter,  and  he  appealed. 

We  cannot,  without  sanctioning  the  greatest  irregularity, 
which  might  end  in  great  injustice,  examine  this  decision 
upon  the  merits,  according  to  the  evidence  adduced  on  the  trial. 
The  defendant  is  entitled,  in  our  opinion,  to  have  his  original 
adversary  reinstated  in  the  cause,  saving  to  Eubanks  his  right 
to  intervene  for  the  protection  of  his  alleged  rights. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed  and  annulled ;  that  the  motion  to 
substitute  Eubanks  as  plaintiff  in  the  cause,  in  lieu  of  Jones, 
be  overruled,  and  the  said  Jones  reinstated  as  plaintiff,  without 
prejudice  to  the  right  of  Eubanks  to  intervene,  if  he  sees  fit,  ac- 
cording to  law ;  and  that  the  case  be  remanded  for  further  pro- 
ceedings ;  the  appellee  paying  the  costs  of  this  appeal. 

Morse  and  Roysdcm^  for  the  plaintiff. 

/.  Taylor  and  Frosty  for  the  appellant. 
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John  Caldbrwood  v.  Y.  L.  FBEvocnr  for  the  use  of  Jonathan  S. 

Beers. 

The  adTeitisement  by  a  sheriff  of  moveable  property  of  a  party,  a^raixiat  whom  •.fi.fa. 
has  been  issued,  for  sale,  without  having  been  seized  or  taken  into  possession  by  that 
officer,  is  irregular  and  illegal ;  but*where  the  party  retains  the  free  use  of  it,  no  in- 
jmy  is  sustained  by  himu  Such  an  irregnlarity  will  not  entitle  hun  to  an  injunction. 
Per  Curiam ;  It  will  be  time  enough  for  him  to  compkun,  when  he  is  diitarbed  in 
the  possession  of  the  thing. 

Appeal  from  the  District  Court  ot  Ouachita,  Curry^  J. 

Garrettf  for  the  appellants,  contended  that  the  sheriff  can  only 
proceed  against  property  after  having  first  seized  it,  and  taken 
it  into  possession,  if  it  be  such  as  can  be  taken  possession  of. 
Code  of  Practice,  arts.  643,  et  seq.,  657,  659.  That  after  seizing 
he  must  give  notice  to  the  debtor.  lb.  art.  654.  That  three 
days  after  having  given  notice  of  the  seizure  of  the  property,  he 
must  advertise  it.    lb.  art.  667. 

Copley,  for  the  defendants. 

M ORFHY,  J.  The  plaintiff  ei\joined  an  execution  issued  against 
him  at  the  instance  of  Prevost,  suing  for  the  use  of  Jonar 
than  S.  Beers.  He  alleges  that  he  made  an  agreement  with  Ro- 
bert W.  Richardson,  one  of  Prevost's  attorneys,  that  he  would 
confess  judgment,  (which  he  did,)  provided  the  said  attorney 
would  take  certain  claims  of  his  to  collect,  and  delay  the  execu- 
tion until  they  were  collected,  or  found  unavailable ;  that  the 
said  attorney  did  take  charge  of  claims,  exceeding  in  amount 
the  judgment  rendered  in  the  case ;  that  they  were  to  be  col- 
lected without  delay,  and  placed  as  a  credit  on  said  judgment 
and  the  balance  paid  over  to  him.  He  further  represents  that 
of  these  claims,  a  note  of  Andrew  Kincaid,  for  845,  has  been 
paid ;  that,  since  the  seizure  of  his  property,  he  has  given  an 
order  on  Richardson  for  said  note,  but  that  he  refused  to  give  it 
up,  saying  that  he  took  it  in  payment  of  said  judgment ;  and 
that  had  said  attorney  used  due  diligence,  he  could  have  collect- 
ed the  other  other  claims  he  undertook  to  collect. 
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The  petitioner  further  avers  that  the  sheriff  has  advertised  a 
gold  toatck  and  chain  for  sale,  to  satisfy  the  execution,  of  which 
there  never  has  been  any  seizure,  and  which  has  never  been  in 
the  possession  of  that  officer,  6cc.  On  the  trial  below  the  injuno* 
tion  was  dissolved,  with  damages,  and  the  plaintiff,  and  his 
surety  on  the  bond,  appealed. 

The  evidence  shows  that  the  condition  upon  which  Richard- 
son received  the  notes  of  the  plaintiff,  when  the  latter  agreed  to 
confess  judgment,  in  April,  1842,  was,  that  if  collected,  they 
were  to  go  as  a  credit  on  the  claim  Prevost '  held  against  him ; 
that  they  were  taken  as  collateral  security,  but  that  none  of  said 
claims  could  be,  or  have  been  collected,  with  the  exception  of 
$125,  the  amount  of  a  judgment  obtained  against  James  B* 
Moore,  which  was  paid  to  the  plaintiff  himself. 

In  relation  to  the  advertisement  of  the  plaintiff's  watch  and 
chain  for  sale,  without  being  seized  or  taken  into  posseasion  by 
the  sheriff,  such  a  proceeding  is  undoubtedly  irregular  and  ille- 
gal ;  but  we  are  at  a  loss  to  perceive  what  ii\jury  the  plaintiff 
has  thereby  sustained.  He  has  the  free  use  and  enjoyment  of 
these  jewels,  and  it  will  be  time  enough  for  him  to  c<Mnplain 
when  he  is  disturbed  in  his  possession  of  them.  If,  however,  in 
the  mean  time,  he  is  anxious  to  cure  this  irregularity  in  the 
proceedings  of  the  sheriff,  he  can  do  so  by  placing  his  watch 
and  chain  in  the  hands  of  that  officer.  Code  of  Practice,  arts. 
643,  046,  654,  et  seq.     2  La.  66.     12  La.  123. 

Jtu^rmeni  affirmed. 


George  W.  Copley  t?,  Wiluam  T.  McParland. 

Where  the  defendant  denies  that  any  consideration  was  giren  for  a  piromisBory  note  on 
which  he  is  saed,  the  plaintiff  must  piove  the  consideration^  or  he  cannot  lecorer. 

Appeal  from  the  District  Court  of  Madison,  Curry ^  J. 
Copby,  appellant,  pro  se. 
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^acy  and  Seale^  for  the  defendant. 

MoRPHY,  J.  The  defendant  is  sued  on  a  note  for  #347  20, 
drawn  by  his  former  tutor,  John  T.  Mason,  to  the  order  of  Moore, 
Burroughs  &  Co.,  and  by  the  latter  endorsed  to  the  plaintiff.  It 
is  alleged  that  this  note  was  given  for  a  gin  stand,  &c.,  furnished 
for  the  plantation  of  the  defendant  while  he  was  a  minor,  and 
that  the  same  turned  to  his  use  and  benefit.  There  was  a 
judgment  by  default  rendered  in  the  case  and  confirmed,  but  the 
same  having  been  set  aside,  on  a  motion  for  a  new  trial,  the 
defendant  answered,  averring,  among  other  matters  of  defence, 
that  neither  he,  nor  John  T.  Mason,  nor  any  other  person  autho- 
rized to  do  so,  ever  purchased  of  Moore,  Burroughs  &  Co.,  any 
gin  stand  for  his  use,  but  that  the  note  sued  on  was  obtained 
from  his  (defendant's)  late  tutor,  John  T.  Mason,  by  fraud  and 
misrepresentation  on  the  part  of  the  payees,  and  without  any 
consideration;  and  that  the  plaintiff,  who  received  this  note 
after  maturity,  has  taken  it  subject  to  all  equities  which  might 
have  been  pleaded  against  the  original  holders  or  payees.  On 
interrogatories  being  put  to  the  plaintiff  in  an  amended  answer, 
he  acknowledged  that  the  note  was  yet  the  property  of  Moore, 
Burroughs  &  Co.;  and  that  he  received  it  for  collection  finmi 
Joseph  H.  Moore,  one  of  the  firm,  with  a  request  that  he  should 
sue  in  his  name.  There  was  a  judgment  below  as  in  case  of 
non-suit,  and  the  plaintiff  appealed. 

The  evidence,  in  our  opinion,  sustains  the  defence  set  up  in 
this  case,  and  the  judgment  of  the  inferior  court.  It  appears 
that  John  T.  Mason,  shortly  after  he  had  been  appointed  tutor 
to  the  defendant,  was  presented  with  an  account  for  a  gin  stand 
furnished  to  his  ward  by  Moore,  Burroughs  Sl  Co.,  and  was  per- 
suaded by  Joseph  H.  Moore,  one  of  the  firm,  to  give  the  note 
sued  on  for  its  amount ;  that  some  time  after,  in  looking  over  the 
papers  of  David  McEachann,  the  first  tutor  of  the  defendant,  he 
found  a  receipt  for  the  only  gin  stand  that  he  ever  knew  to  be 
on  defendant's  place ;  that  from  this  receipted  account  the  gin 
stand  appeared  to  have  been  bought  from,  and  the  price  of  it  to 
have  been  paid  to  D.  G.  Barlow  &  Co.  John  T.  Mason  testi- 
fies tha4;,  had  he  seen  the  receipt  afterwards  discovered  among 
the  papers  of  David  McEachann,  he  would  not  have  made  the 
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note ;  bul  that  he  gave  it  on  the  representations  of  Joseph  H. 
Moore*  No  attempt  was  made  on  the  trial,  to  prove  that  Moore, 
Burroughs  &  Go.  ever  delivered  a  gin  stand  to  the  defendant, 
nor  that  the  one  on  the  place  was  sold  by  them.  On  the  evi- 
dence adduced  by  the  defendant,  it  was  incumbent  on  the  plain- 
tiff to  show  the  consideration  given  for  the  note.  A  Mart  N.  S. 
566.    2  La.  457.     3  La.  261. 

Judgment  affirmed. 


BsuBRM  Jokes  i;.  Henry  Fbellsen  and  another. 

TJi0  innnfficiftncy  of  the  bond  to  entitle  the  party  to  a  raapenfltTe  appeal,  or  the  fiict 
that  it  was  allowed  after  the  time  had  elapeed  within  which  luch  an  appeal  could  be' 
granted,  does  not  entitle  the  appellee  to  a  dismisBal  of  the  appeal ;  but  it  will  operate 
only  as  a  Knpennve  one.    C.  P.  575. 

Where  one  against  whom  a  jL/o.  has  been  isnied,  pnrohases  his  own  property  at  twelve- 
moBths*  credit,  and  executes  a  bond  for  the  price  as  required  by  law,  the  executioa  of 
the  bond  is  a  waiver  of  any  objection  which  he  might  have  urged  against  the  sale, 
had  it  been  to  another.  He  cannot  keep  the  property,  and  allege  the  iiregularity  of 
the  sale ;  nor  can  his  surety  on  the  bond  urge  it 

Appeal  fSrom  the  District  Conrt  of  Caldwelly  Wmson^  J. 

McQuire^  for  the  appellant. 

Oarreti^  for  the  defendants. 

MoBFavy  J.  A  motion  to  dismiss  this  appeal  has  been  made 
on  two  grounds :  Firsts  that  the  appeal  could  not  be  granted 
below  <m  a  motion  made  in  open  court,  as  this  could  be  done 
cmly  during  the  term  at  which  the  cause  was  tried.  Second^ 
that  the  appeal  bond  is  irregular,  and  insufficient  to  operate  as 
a  suspensive  appeal,  which  was  alone  prayed  for  and  granted 
below. 

I.  By  consent  of  the  parties,  this  case  was  decided  by  the 
district  judge  in  chambers,  out  of  term  time,  and  the  applica* 
tion  for  an  appeal  was  made  in  open  court  during  the  following 
term,  about  three  months  afterwards.     But  the  appeal  was 
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not  asked  for  on  a  simple  motion,  as  provided  for  by  the  law  of 
1843,  p.  40.  A  regular  petition  of  appeal  was  presented  to  the 
court,  which  granted  the  appeal,  and  fixed  the  amount  of  the 
bond ;  whereupon  the  counsel  for  the  appellees  acknowledged 
service  of,  and  waived  the  citation  of  appeal  on  the  back  of  the 
petition.  We  think  this  appeal  was  regularly  applied  for.  The 
acknowledgment  of  service  by  the  appellees  shows  that  the  ap- 
pellant intended  to  issue  a  citation  of  appe£d,  which  is  not  re- 
quired by  the  law  of  1843,  when  a  motion  for  an  appeal  has 
been  made  in  open  court  during  the  term.  It  is  otherwise, 
where  a  petition  is  presented  for  that  purpose. 

n.  The  appeal  bond,  it  is  said,  was  given  for  an  amount  too 
small  for  a  suspensive  appeal,  the  executions  eivjoined  amounting 
to  $582  17,  and  the  bond  being  only  for  8500  ;  and  that  the  ap- 
peal was  taken  more  than  fifteen  days  after  the  rendition  of 
the  final  judgment.  This  does  not  show  that  the  appeal  should 
have  been  dismissed,  but  that  it  should  operate  only  as  a  devo- 
lutive appeal,,  and  that  the  appellees  had  a  right  to  proceed  with 
their  executions,  notwithstanding  the  appeal.  Code  of  Practice 
575.     Poydras  v.  Patin  et  al.y  5  La.  129. 

This  is  an  injunction  obtained  by  the  plaintiff*  against  two-ex- 
ecutions against  him  and  one  John  P.  Campbell,  issued  upon 
twelve-months'  bonds,  signed  by  him  as  surety  of  the  said  Camp- 
bell.  He  avers  that  the  two  executions  enjoined  purport  to  have 
been  issued  on  two  twelve-months'  bonds,  when  no  legal  twelve- 
months' bond  in  these  cases  have  been  executed  by  him,  as  the 
law  requires  that  property  should  have  been  seized  and  sold, 
and  bonds  executed  as  evidence  of  the  sale  of  said  property. 
But  he  avers  that  no  property  has  been  seized,  nor  any  sold,  nor 
any  purchased  by  John  P.  Campbell,  the  principal  in  said  bonds, 
as  a  consideration  of  said  bonds^  &c.  The  injtmction  was  dis- 
solved-below,  with  damages,  and  the  plaintiff  appealed. 

His  counsel  contends  that  as  these  bonds  bear  date  the  9th  of 
November,  1840,  and  each  recites  the  seizure  and  sale  of  a 
horse  belonging  to  Campbell,  and  bought  in  by  him,  and  the  ex- 
ecutions are  dated  the  2nd  of  November,  it  is  clear  that  the  for- 
malities and  delays  required  by  law  have  not  been  complied 
with,  that  no  legal  sales  have  been  madet  and  that  the  sheriff 
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could  nol  sell  moveables  under  ten  entire  days  between  the 
seizure  and  the  sale.  Code  of  Practice,  art.  670.  The  twelve- 
months' bonds  purport  to  be  given  by  the  defendant  in  the  origi- 
nal executions,  for  the  purchase  of  his  own  property.  He  is  not 
a  party  to  this  suit,  and  does  not  complain  of  the  sale  and  pur- 
chase ;  nor  could  he  complain,  as  the  execution  of  these  bonds 
implies,  on  his  part,  a  waiver  of  all  the  objections  he  might  have 
urged,  if  the  property  had  been  sold  to  another.  He  cannot 
keep  the  property,  and  allege  the  irregularity  of  the  sale,  nor 
can  his  surety  on  the  bond.    2  La.  360. 

Judgment  affirmed. 


James  C.  Dbew  v.  John  S.  Turner  and  another. 

The  owners  of  a  jndgment  received  from  their  debtor  certain  drafts,  which  the  receipt 
giren  for  them  Btated,  were,  when  paid,  to  be  in  full  discharge  of  the  judgment ;  it 
being  mideistood  that  the  drafts,  if  not  paid,  were  to  be  returned  to  the  debtor,  and  that 
the  former  were,  in  that  case,  to  be  allowed  to  proceed  with  their  judgment  An  in- 
junction haying  been  obtained  to  stay  proceedings  under  the  judgment :  Held,  that 
there  was  no  novation  of  the  debt  secured  by  the  judgment ;  and  that  the  plaintiffis  in 
the  case,  who  were  still  the  owners  of  the  judgment,  havmg  returned  the  drafts  to  the 
clerk's  office  of  the  court  in  which  the  judgment  was  rendered,  to  be  delirered  to  the 
debtor,  were  entitled  to  execution  against  him. 

Appeal  from  the  District  Court  of  Carroll,  Curry ^  J. 

Sdby^  for  the  appellant. 

/.  L.  WUUcnf  for  the  defendants. 

MoRPHT,  J.  The  petitioner  has  appealed  from  a  judgment 
dissolving,  with  damages,  an  injunction  he  had  sued  out  against 
9l  fieri  fadaSf  issued  under  a  judgment  obtained  against  him  and 
Felix  Bosworth  by  Turner  &  WoodrufiF,  for  $3000,  independent 
of  interest  and  costs.  He  alleges  that  there  is  a  payment  of 
•2096,  credited  on  said  judgment,  as  made  on  the  dOth  of  No- 
vember, 1841,  which  should  be  allowed  in  deduction  of  the 
claim  now  made  for  83000,  with  ten  per  cent  interest  on  it  from 
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the  1st  of  March,  1838,  and  that  the  balance  of  the  debt  has 
been  paid  and  novated  by  Felix  Bosworth,  by  means  of  two 
drafts,  dated  the  30th  of  November,  1841,  drawn  by  said  Bos- 
worth,  to  his  order,  on  Thomas  J.  Read  &  Son,  of  New  Orleanst 
one  of  them  for  $1147  40,  pajrable  on  the  15th  of  December, 

1842,  and  the  other  for  91147  13,  payable  twelve  months  after 
it^  date,  which  said  drafts  were  endorsed  by  him,  and  delivered  to 
Tmner  &  Woodruff,  in  satisfaction  of  their  judgment. 

The  only  question  which  this  case  presents  is,  whether  the 
balance  due  on  the  judgment  of  Turner  &  Woodmff,  was  no- 
vated and  paid,  by  their  receiving  the  drafts  of  Bosworth. 

On  the  trial  of  this  case,  the  counsel  for  Turner  &  Woodruff 
made  the  affidavit  required  by  article  140  of  the  Code  of  Practice, 
and  called  upon  the  plaintiff  to  produce  a  receipt  which  had 
been  given  by  his  clients  when  they  took  the  drafts,  and  in 
which  it  was  mentioned  that,  '^  the  drafts,  if  paid,  were  to  be  in 
full  discharge  of  the  judgment."  This  receipt,  he  made  oath,  he 
had  seen  in  the  hands  of  James  G.  Drew. 

The  plaintiff  having  denied  that  he  had  any  such  receipt  in 
his  possession,  Felix  Bosworth,  to  whom  it  was  executed,  testi- 
fied as  to  its  contents.  He  says  that  he  thinks  the  receipt  was 
in  the  words  stated  in  the  affidavit,  and  that  the  understanding 
was  that  the  draft;s,  if  not  paid,  were  to  be  returned  to  him» 
and  that  the  plaintiffs  in  the  suit  were  to  take  action  on  their 
judgment ;  that  the  drafts  were  never  returned,  nor  offered  to 
be  returned  to  him  by  Turner  &  Woodruff,  nor  by  their  counseL 

In  a  notice  served  upon  James  C.  Drew,  on  the  2d  of  June, 

1843,  notifying  him  that  all  the  rights  of  Turner  &  Woodruff 
under  their  judgment  against  him,  had  been  seized  at  the  suit  of 
one  George  E.  Pogne,  curator,  &c.,  these  drafts  are  men- 
tioned as  having  been  protested  for  non  acceptance ;  but 
whether  protested  or  not,  the  evidence  shows  that  previous  to 
taking  out  an  execution  against  Drew  and  Bosworth,  the  plain- 
tiff's counsel  returned  the  drafts  to  the  clerk's  office  of  the  court 
where  the  judgment  had  been  rendered,  to  be  there  subject  to 
the  order  of  Felix  Bosworth,  and  that  he  mentioned  to  the  clerk 
that  they  belonged  to  said  Bosworth  and  Drew,  and  requested 
him  to  file  them  as  evidence  that  they  were  returned.    This,  we 
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consider,  was  a  sufficient  delivery  and  return  of  the  drafts. 
From  the  receipt  given  and  the  understanding  of  the  parties,  it 
is  clear  that  no  novation  took  place.  The  drafts  were  not  to 
discharge  the  debt,  unless  their  amount  was  actually  received 
by  the  plaintiff  in  that  suit.    8  La.  111. 

JudgmmU  affirmed* 


Robert  G.  Leckie,  Tutor  of  Charles  0.  Scott,  a  Minor,  v.  John 
M.  Fenner,  Tutor  of  the  Minor  Heirs  of  William  Frantum, 

deceased,  and  others. 

Where  a  tntor,  appointed  by  a  Probate  Court,  «dm  before  a  I>iBtrict  Comt,  the  latter 
eannot  inqnirB  into  the  legality  of  the  judgment  of  the  former  appointing  him  tutor. 
Per  Curimm :  The  carrectneeB  of  the  judgment  of  the  Fkobato  Court  cannot  be 
questioned  in  the  DiBtrict  Court,  where  it  must  have  ils  efiect,  until  set  aside  in 
some  of  the  modes  prescribed  by  law. 

Appeal  firom  the  District  Court  of  Ouachita,  Willsonj  J. 

Garland,  J.  This  suit  is  instituted  to  recover  the  title  and 
possession  of  a  large  tract  of  land  on  the  Ouachita  river,  which 
the  tutor  alleges  belongs  to  his  ward,  by  virtue  of  a  purchase 
made  by  his  deceased  father^  Robert  G.  Scott,  at  a  sheriff's  sale, 
made  on  ot  about  the  19th  of  September,  1635,  under  an  execu- 
tion in  the  name  of  Daniel  W.  Coxe  against  the  heirs  and  re-  v 
presentatives  of  Daniel  Wade  deceased,  of  which  land  it  is  al« 
leged  that  the  defendants  have  taken  possession. 

The  defendants  filed  various  exceptions ;  among  others,  that 
Robert  6.  Leckie  was  not  tutor,  which  issue,  it  appears,  was 
tried  alone,  either  by  consent,  or  under  some  rule  of  practice 
peculiar  to  the  court  which  entertained  it,  when  it  was  proved 
that  Robert  C.  Scott,  the  father  of  the  minor,  and  his  mother, 
both  died  in  the  parish  of  Ouachita,  where  they  had  resided 
several  years  previously,  and  where  their  succession  was  open- 
ed. Robert  G.  Leckie,  the  maternal  grand-father,  has,  for  many 
years,  resided  in  the  parish  of  Rapides,  and  was  by  the  Court  of 
Probates  of  that  parish  appointed  tutor  of  the  minor,  on  or  about 
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the  26th  day  of  October,  1835,  no  tutor  appearing  to  have  been 
appomted  in  Ouachita.  Upon  this  issue  and  evidence,  the  court 
below  dismissed  the  suit,  as  in  case  of  non-suit ;  from  which 
judgment  the  plaintiff  ha£(  appealed. 

The  judge  has  not  given  us  any  of  the  reasons  which  induced 
him  to  dismiss  the  suit ;  but  the  counsel  on  both  sides  agree, 
that  it  was  because  he  (the  judge)  thought  the  appointment  of 
the  tutor  was  illegal  and  null.  In  this,  we  think,  the  judge  err- 
ed. We  shall  not  undertake  to  decide  whether  the  appointment 
,  %f  the  tutor  was  legal  or  not ;  but  if  it  were  illegal,  the  District 
Court  of  the  parish  of  Ouachita  had  no  power  or  authority  to 
inquire  into  it.  As  a  general  rule,  one  inferior  tribunal  has  no 
power  to  pass  upon  the  decrees  or  judgments  of  another,  unless 
they  have  some  appellate  power ;  therefore,  it  was  said  in  the 
6  La.  656,  that  ^  the  correctness  of  the  judgment  of  the  Court 
of  Probates  cannot  be  questioned  in  the  District  Court''  In  3 
Robinson,  130,  it  was  held,  that  the  jurisdiction  of  the  Court 
of  Probates  cannot  be  inquired  into  collaterally,  and  that  letters 
of  executorship  were  conclusive  evidence  of  what  they  purport 
to  establish,  until  they  have  been  annulled.  The  general  rule 
to  which  we  have  alluded,  like  all  others,  may  have  exceptions ; 
but  the  case  before  us  is  not  one  of  them.  The  Probate  Court 
of  the  parish  of  Rapides  has  jurisdiction,  ratione  materuB^  to  ap- 
point tutors  to  minors,  and  has  exercised  its  authority  in  relation 
to  the  minors  whose  interests  are  involved  in  this  case,  whe- 
ther correctly  or  not,  depends  upon  the  circumstances  and  facts 
under  and  upon  which  it  acted ;  and  as  its  action  has  not  been 
directly  questioned,  we  must  presume  it  did  what  was  legal  and 
right,  until  the  contrary  appears.  The  case  of  Stewards  Curator 
y.  Bowy  10  La.  530,  it  appears  to  us,  covers  this ;  and  we  are  of 
opinion,  that  the  appointment  of  Robert  6.  Leckie  as  tutor,  must 
have  its  effect,  until  set  aside  in  some  of  the  modes  prescribed 
by  law. 

The  counsel  for  the  defendants  has  asked  us  to  decide  upon 
one  other  exception  taken  by  him ;  but,  as  the  court  below  does 
not  appear  to  have  acted  on  it,  we  cannot,  as  there  is  no  opi- 
nion to  revise. 
It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 


OCTOBER,  1844.  191 


Trichel  V.  Bokdelooy  Tutor,  and  another. 


District  Court  be  annulled  and  reversed,  and  that  this  case  be 
remanded  to  it,  to  be  proceeded  in  according  to  law ;  the  de- 
fendants paying  the  costs  of  this  appeal. 

Baker^  for  the  appellant,  cited  3  Mart  N.  S.  453.  6  La.  656. 
10  La.  530.     3  Robinson,  130. 

8.  W.  DoumSf  for  the  defendants,  cited  Code  of  Pract  art.  608. 
3  La.  245.    6  La.  377,  656.     11  lb.  108. 


Marie  C.  Tricubl,  for  herself,  and  as  Tutrix  of  her  Minor  Chil- 
dren, V.  Hypoute  Bordelon,  Tutor,  and  Hilairb  Bordelon, 
Under-Tutor  of  Marie  Julia  Bordelon  and  others.  Minors. 

Arts.  604  to  613  of  the  Code  of  Practice,  authorizing^  actions  to  annul  a  judgment, 
confine  them  to  the  parties  to  the  judgment,  and  restrict  them  to  the  court  before 
which  they  have  been  previously  Utigating.  But  where  a  creditor  seeks  to  annul 
such  a  judgment,  the  action  must  be  brought  before  a  court  of  ordinary  jurisdiction. 
Such  an  action  to  annul  a  judgment  for  fraud  and  collusion,  is  a  revocatory  action, 
of  which  probate  oonits  are  without  jurisdiction. 

Appeal  from  the  Court  of  Probates  of  Natchitoches,6rreneatia:,  J. 

P.  A,  Morse  and  Roysdon^  for  the  appellant. 

Tuomey,  for  the  defendants,  contended  that  an  action  of  nul- 
lity is  to  be  brought  in  the  court  which  rendered  it,  only  when 
instituted  by  one  of  the  parties  to  the  judgment  See  Code  ef 
Practice,  art.  604  et  9eq.  When  commenced,  as  in  this  case,  by 
one  not  a  pcurty  to  the  judgment  complained  of,  nor  directly 
affected  by  it,  the  suit  must  be  before  the  ordinary  courts.  The 
present  suit  is,  in  effect,  a  revocatory  action.  See  Fennessy  v. 
Oonsouiirit  11  La.  410.     Clark  v.  Christine  et  al^  12  La.  39G. 

Bryce,  on  the  same  side,  cited  in  addition,  15  La.  56.  16  Ib^ 
325.     iRob.  115,226,242. 

Gabland,  J.  The  plaintiff  alleges  that  she,  in  her  own  right, 
and  as  tutrix  of  her  minor  children,  is  the  creditor  of  Hypolitc 
Bordelon  for  a  large  sum,  for  which  he  was  the  security  of  Ce- 
saire  Fonteneau.   This  debt,  she  says,  was  one  owing  by  the  com-* 
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munity  existing  between  the  aforesaid  Hj'polite  Bordelon  and 
Denise  Fonteneau,  his  deceased  wife  and  the  mother  of  his  chil- 
dren ;  but  that,  for  the  purpose  of  defrauding  her,  the  saidFonte- 
neau  cuid  Bordelon,  a  short  time  after  the  death  of  the  wife  of  the 
latter,  procured  a  renewal  of  said  note  to  be  made,  so  as  not  to 
let  it  appear  as  a  c<Mnmunity  debt,  and  thereby  largely  increased 
the  property  in  community  between  the  said  Hypolite  and  his 
children,  and  thereby  made  them  largely  his  creditors  for  their 
share.  It  is  further  alleged  that  said  Hypolite  Bordelon  pro- 
cured himself  to  be  confirmed  in  the  natural  tutorship  of  his 
children,  and  caused  Hilaire  Bordelon  to  be  appointed  under- 
tutor,  who,  in  a  short  time  after,  commenced  a  suit  in  the  Pro- 
bate Court,  for  the  purpose  of  compelling  said  Hypolite  to  render 
an  account  of  his  tutorship,  which  was  ordered  and  decreed ; 
and  that,  upon  a  final  settlement,  a  large  balance  was  found 
owing  to  the  said  minors,  for  which  a  judgment  was  rendered 
in  the  said  Probate  Court,  against  said  Hypolite,  and  an  execu- 
tion issued  upon  it,  under  which  all  his  property  was  seized  and 
sold,  and,  by  the  advice  of  a  family  meeting,  purchased  for  the 
minors  by  the  aforesaid  Hilaire,  their  under-tutor.  This  whole 
proceeding,  it  is  alleged,  is  null  and  void,  for  collusion  and  fraud 
between  the  parties,  and  that  it  was  done  for  the  purpose  of 
defrauding  the  petitioner  and  her  children  of  their  legal  rights. 
The  petitioner  aUeges  that  said  judgment  is  for  much  more  than 
it  should  be,  as,  in  settling  the  conamunity,  no  debts  were  stated 
as  being  owing,  whereas,  in  truth,  a  large  amount  was  due  to 
various  persons  besides  the  petitioner.  She  therefore  prays, 
that  the  aforesaid  judgment  of  the  Probate  Court  may  be  an- 
nulled and  avoided,  for  fraud  and  collusi<m  between  the  parties, 
and  as  being  rendered  to  the  injury  of  her  rights,  &c. 

To  this  demand  an  exception  to  the  jurisdiction  of  the  Probate 
Court  was  filed,  which  being  overruled,  an  answer  was  filed, 
and,  on  a  trial  on  the  merits,  a  judgment  was  given  in  favor  of 
defendants,  from  which  the  plaintiff  has  appealed. 

It  appears  to  us  that  the  judge  erred  in  overruling  the  plea 
to  the  jurisdiction  of  the  court,  which  exception  is  insisted  on 
by  the  counsel  for  the  defendants  in  this  court,  although  he  has  a 
judgment  in  his  favor  on  the  merits.    As  he  does  so,  we  must 


OCTOBER,  1844.  193 


Stone,  Syndic,  y.  Tew  and  another. 


act  upon  his  exception,  although  it  will  throw  upon  his  client 
the  costs  of  the  appeal. 

The  object  of  this  suit  is  to  set  aside  a  judgment  obtained  by 
fraud  and  collusion,  which  in  the  case  of  Fennessy  v.  Gonsoulin 
(11  La.  410),  this  court  held  to  be  a  revocatory  action.  That  it 
is  so,  is  clear  from  an  examination  of  the  allegations  and  prayer 
of  the  petition.  The  case  of  Clark  v.  Christine  et  cd.  (12  La.  394), 
is  very  similar  to  this.  It  was  identical  until  the  plaintiff  with- 
drew that  portion  of  her  prayer,  which  asked  that  the  sheriff's 
sale  made  on  the  execution  might  be  annulled.  The  court,  in 
that  case,  held,  that  the  Probate  Court  was  without  jurisdicticm, 
and  that  the  case  must  be  investigated  in  the  District  Court, 
where  it  was  subsequently  instituted  and  tried. 

The  articles  of  the  Code  of  Practice,  604  to  613,  which  speak 
of  and  authorize  the  action  of  nullity,  seem  to  us  to  confine  it 
to  the  parties  to  the  judgment,  and  to  confine  them  to  the  court 
in  which  they  have  been  litigating  previously;  but  when  a 
creditor  seeks  to  annul  or  revoke  the  proceedings,  he  must  pro- 
ceed in  the  ordinary  form. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  in 
favor  of  the  defendants  on  the  merits,  be  annulled  and  reversed, 
and  the  suit  dismissed ;  the  plaintiff  paying  the  costs  in  the 
court  below,  and  the  defendants  those  in  this  court. 


JoHH  W.  Stone,  Syndic  of  the  Creditors  of  William  M.  Tew, 
an  Insolvent  Debtor,  t;.  Sarah  Y.  Tew  and  another. 

In  an  action  againat  a  married  woman,  the  anthorization  of  the  husband  is  implied 
firom  the  leust  of  hia  joining  his  wife,  or  bemg  joined  with  her  in  the  anit ;  but  this 
Authorization  will  not  be  implied  when  both  are  saed,  and  the  wife  alone  appears. 
In  such  a  case  she  will  not  be  considered  as  acting  under  his  authority.  But  where 
both  make  default,  and  it  does  not  appear  that  the  husband  refused  to  assist  her,  a 
judgment  by  default  may  be  confirmed  against  her. 
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Stone,  Syndic  v.  Tew  and  another. 


A  stipulation  in  a  note  given  for  the  price  of  property  eold  on  credit,  that,  if  not  paid 
at  maturity,  it  shall  bear  the  highest  conventional  interest  Irom  the  date  of  the 
note  till  paid,  is  usurious. 

Legal  interest  will  be  allowed  from  maturity,  on  notes  given  for  the  purchase  of  slaves. 
C.  C.  2531. 

Appeal  from  the  District  Court  of  Catahoula^  WUlsonf  J. 

PhdpSf  for  the  plaintiff. 

Garrett^  for  the  appellants,  urged  that  the  judgment  must  be 
reversed  as  to  Sarah  Y.  Tew,  she  being  a  married  woman,  and 
not  having  been  authorized  by  her  husband,  or  the  judge,  to  de- 
fend the  suit ;  citing  Civil  Code,  arts.  123, 126*  Code  of  Pract. 
106,  118.     10  La.  574,  and  the  cases  there  referred  to. 

M ORFHY,  J.  This  suit  is  brought  on  three  notes,  drawn  to 
the  order  of  the  plaintiff,  by  Sarah  Y.  Tew,  the  wife  of  William 
M.  Tew,  from  whom  she  is  separated  in  estate,  and  by  Wiley 
B.  Grayson.  These  notes  are  dated  the  1st  of  May,  1840,  and 
purport  to  bear  interest  at  ten  per  cent  per  annum  from  the  1st 
of  April,  1840,  if  not  punctually  paid  at  maturity.  One  of  the 
notes  is  for  8325,  and  became  due  on  the  1st  of  April,  1841 ; 
and  the  two  others,  which  are  for  $675  each,  became  due,  the 
one  on  the  1st  of  April,  1841,  and  the  other  on  the  1st  of  April, 
1842.  Sarah  Y.  Tew,  whose  husband  was  made  a  party  to  ihia 
suit,' suffered  a  judgment  by  default  to  go  against  her ;  while 
her  co-defendant  pleaded  the  general  issue,  and  the  want  of  an 
amicable  demand.  There  was  a  final  judgment  entered  up 
against  both,  from  which  they  appealed.  | 

It  is  urged  by  the  appellants'  counsel  that  the  judgment  of  the 
lower  court  must  be  reversed  as  to  Sarah  Y.  Tew,  because  the 
judgment  by  default  given  against  her  could  not  be  made  final, 
the  plaintiff  having  failed  to  have  her  authorized  to  appear  and 
defend  the  suit.  The  notes  sued  on  were  given  by  Sarah  Y. 
Tew,  for  the  purchase  money  of  some  personal  property  and 
slaves,  which  she  bought  at  the  sale  of  the  estate  surrendered 
by  her  husband  to  his  creditors.  The  plaintiff,  in  our  opinion, 
did  all  that  he  was  legally  bound  to  do,  when;  in  compliance 
with  article  118  of  the  Code  of  Practice,  he  brought  the  pre- 
sent suit  against  both  the  defendant  Sarah,  and  her  husband  Wul 
M.  Tew.    If  the  latter,  after  having  been  made  a  party  defen- 
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danty  absented  himself,  or  refused  to  assist  his  wife  in  defending 
the  suit,  she  could  have  obtained  the  necessary  authorization  by 
applying  to  the  judge  below.  As  she  made  no  such  application, 
we  are  bound  to  presume  that  her  husband  never  refused  to  au- 
thorize her  to  stand  in  judgment,  and  that  when  she  suffered  a 
judgment  by  default  to  be  rendered  against  her  and  confirmed, 
she  was  then  acting  under  his  advice  and  authorization.  This 
presumption  is  much  strengthened  by  the  subsequent  appearance 
in  the  suit  of  William  M.  Tew,  who  joined  and  assisted  his 
wife  in  taking  the  present  appeal.  In  Ckiasson  et  al.  v.  Duplan- 
tier  (10  La.  574),  we  said  that  the  authorization  of  the  hus- 
band is  implied  from  his  joining  his  wife,  or  being  joined  with 
her  in  the  suit  It  is  true  that,  in  commenting  on  the  French 
decisions  on  this  subject,  the  court  said,  that  the  authorization 
is  not  implied  when  both  are  sued,  and  the  husband  makes  de- 
fault, but  is  confined  to  the  cases  where  the  husband  appears. 
By  this,  we  understand  that  if,  after  being  both  sued,  the  wife 
alone  appears,  she  will  not  be  considered  as  acting  under  the 
authorization  of  her  husband ;  but  when,  as  in  the  present  case, 
both  make  the  default,  and  it  does  not  appear  that  the  husband 
refused  to  assist  her,  a  judgment  by  default  can  be  taken  against 
her,  and  it  will  be  confirmed,  if  she  does  not  take  the  proper 
steps  to  have  it  set  aside. 

The  judgment  appealed  from  gives  interest  at  the  rate  of  ten 
per  cent  per  annum  on  the  three  notes,  from  the  1st  of  April, 
1840.  This  back  interest  we  are  called  upon  by  the  appellants' 
counsel  to  disallow,  as  illegal  and  usurious,  under  the  decision 
we  made  at  the  last  term  of  this  court,  in  the  case  of  Oriffin  v. 
His  Creditors,  6  Robinson,  216.  We  have  no  reason  to  be  dissatis- 
fied with  the  opinion  then  expressed,  and  will  not  here  repeat 
the  reasons  on  which  it  is  based.  On  the  two  notes  of  f  675 
each,  given  for  the  purchase  of  slaves,  we  will  allow  legal  in- 
terest from  their  maturity,  pursuant  to  article  2531  of  the  Civil 
Code. 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment  'of 
the  District  Court  be  reversed,  so  far  as  it  allows  an  interest  of 
ten  per  cent  on  the  notes  sued  on,  from  the  1st  of  April,  1840 ; 
and  it  is  further  ordered,  that  the  plaintiff  recover  interest  at 
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the  rate  of  five  per  cent  per  annum  on  the  sum  of  9325,  from 
the  31st  of  August,  1842 ;  on  9675,  from  the  1st  of  April,  1841  ; 
and  on  9675,  from  the  1st  of  April,  1842 ;  and  that  the  said 
judgment  be  aflirmed,  in  all  other  respects ;  the  plaintiff  and 
appellee  to  pay  the  costs  of  this  appeal. 


Thomas  C.  Lewis  and  another.  Heirs  of  John  S.  Lewis  deceased, 
and  Robert  W.  Richardson,  Administrator  of  the  Succession  of 
George  W.  Lewis  deceased,  v,  James  R.  Moore. 

CompenBation  does  not  take  place  by  operation  of  law,  between  accounts  dae  to  a  pait- 
nenhip,  and  those  due  individually  by  its  members. 

In  an  action  by  the  representatives  of  the  successions  of  the  deceased  members  of  a 
partnership,  before  a  District  Court,  for  the  recovery  of  debts  due  to  the  partnenhip, 
evidence  is  inadmissible  to  prove  claims  set  up  by  the  defendants  against  the  members 
of  the  firm  individually.  Per  Curiam :  Such  claims  are  exclusively  cognizable  in  the 
Probate  Court,  where  the  successions  of  the  deceased  are  in  course  of  administration. 
They  cannot  be  allowed,  ex  parte,  in  a  suit  in  which  the  creditors  of  the  estates  are 
not  cited,  and  in  which  they  cannot  intervene. 

Appeal  from  the  District  Court  of  Ouachita,  Wilson^  J. 

IL  W.  Richardson^  for  the  plaintiffs. 

Garrett^  for  the  appellant. 

MoRPHY,  J.  This  is  a  claim  for  8330  54,  brought  by  the  heirs 
of  John  S.  Lewis,  and  by  the  administrator  of  the  estate  of 
George  W.  Lewis,  on  two  accounts  due  by  the  defendant  to  the 
late  firm  of  J.  S.  &  G.  W.  Lewis,  for  goods,  wares  and  mer- 
chandise sold  and  delivered  either  to  him,  or  to  the  firm  of  James 
R.  &  B.  Moore,  from  February,  1836,  to  June,  1838.  The  de- 
fendant, after  a  general  denial,  set  up  in  reconvention  three 
accounts,  running  from  January,  1837,  to  July,  1838,  due  to  him 
for  tavern  expenses,  and  bread,  soap,  candles,  &c.',  sold  to  the 
deceased,  as  follows,  to-wit :  #38  56,  ,due  by  J.  S.  &  G.  W. 
Lewis ;  8103  10,  due  by  G.  W.  Lewis ;  and  $155  75,  due  by  J. 
S.  Lewis  in  his  own  name,  and  as  a  member  of  the  fiim  of 
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Lewis  &  Maconchy.  He  avers  that  these  accounts  were  ex- 
amined and  admitted  as  correct  by  R.  W.  Richardson,  Esq., 
attorney,  acting  for  the  plaintiffs.  Should  it  be  decreed  that  he 
(defend€Uit)  is  in  any  way  indebted  to  the  deceased,  he  pleads 
in  compensation  so  much  as  may  be  necessary  to  extinguish  the 
debt.  He  further  avers  that  these  accounts  were  left  with  the 
late  J.  S.  Lewis,  in  his  life  time,  who  was  acting  for  himself 
and  for  the  succession  of  George  W.  Lewis,  and  that  he  made 
no  objection  to  them,  but  only  urged  as  a  cause  for  delay,  that 
he  had  some  offsets  which  he  would  get  ready,  and  that  he 
would  then  make  a  settlement.  The  plaintiffs  had  a  judgment 
below  for  9290  54,  from  which  the  defendant  has  appealed. 

Had  the  claims  set  up  by  the  defendant  been  all  due  to  him 
by  the  firm  of  J.  S.  &  6.  W.  Lewis,  we  would  have  had  no  hesi- 
tation in  saying,  that  he  had  a  right  to  show,  in  the  District 
Court,  that  the  debt  claimed  of  him  had  been  extinguished  by 
compensation,  before  the  death  of  the  plaintiff's  ancestors,  to  the 
extent  of  his  own  claims  existing  against  them  up  to  that  time. 
Civil  Code,  art  2204.  2  Pothier  on  Obligations,  596.  4  Mart.  N.  S. 
105.  5  lb.  N.  S.  135.  But  no  compensation  took  place,  by  ope- 
ration of  law,  between  the  accounts  due  to  the  partnership,  and 
those  due  individually  by  its  members.  2  La.  84,  326.  1 1 
La.  453.  7  La.  340.  8  La.  162.  The  inferior  judge,  then,  cor- 
rectly allowed  the  deduction  of  $38  56,  for  the  account  due  to 
the  defendant  by  the  firm  of  J.  S.  &  6.  W.  Lewis,  and  properly 
refiised  to  hear  the  testimony  offered  to  prove  the  account  set  up 
against  the  members  of  the  firm  individually.  These  claims  are 
exclusively  cognizable  in  the  Court  of  Probates,  where  the  two 
estates  are  in  course  of  administration.  The  District  Court  was 
without  jurisdiction,  and  could  not  allow  them,  ex /Mzrte,  in  a  suit 
in  which  the  creditors  of  such  estates  are  not  cited,  and  cannot 
intervene.    2  Mart  N.  S.  439.     14  La.  556. 

Judgment  affirmed. 
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Andrew  B.  Davis,  Tutor  of  Peter  Bryan  and  others,  Minors,  v. 
John  M.  B.  Thompson,  Administrator  of  the  Succession  of 
James  Bryan,  deceased. 

Where  the  adminiatrator  of  a  flucceanoD,  of  which  the  hein  are  present,  the  adminis- 
trator himself  being  the  only  creditiNr  who  had  presented  himself,  permits  the  pro- 
perty to  remain  in  the  hands  of  the  widow  of  the  deceased,  as  the  natural  tutrix  of 
the  minor  heirs,  for  their  support,  and  she  illegrally  alienates  it,  he  will  not  be  re- 
sponsible to  the  mmonb    C.  C.  368,  271,  272,  273. 

Appeal  from  the  Court  of  Probates  of  Caldwell,  Snow^  J. 

McOuire^  for  the  plaintiff.  It  was  the  duty  of  the  administra- 
tor to  take  charge  of  the  estate,  and  to  manage  it  (Civil  Code, 
art.  1034) ;  and  to  sell  it,  if  necessary  to  pay  the  debts.  Civil 
Code,  art.  1055.  He  must  be  governed  by  the  rules  applicable 
to  curators  of  vacant  successions.  He  has  the  same  powers, 
and  is  subject  to  the  same  duties  and  responsibilities.  Civil 
Code,  art.  1043.  He  is  bound  to  take  care  of  the  effects  of  the 
succession ;  and  to  render  an  account  of  the  fruits  and  revenues, 
and  is  responsible  in  damages  for  neglect.  Civil  Code,  art.  1 140. 
If  the  deceased  was  in  community,  or  partnership,  he  should  have 
caused  a  partition  to  be  made  (Civil  Code,  art  1 128)  ;  all  of  which 
been  neglected  by  the  defendant.  He  was  not  justified  in  leav- 
ing the  property  with  the  mother,  who  married  shortly  after- 
wards ;  nor  had  she  a  right  to  spend  more  than  the  revenue  of 
the  minors,  for  their  support,  without  the  advice  of  a  family 
meeting.    Civil  Code,  art.  348. 

Garrett^  for  the  appellant.  The  defendant  had  no  right  to 
take  the  property  from  the  natural  tutrix,  but  to  pay  the  debts 
of  the  succession ;  and,  in  this  case,  no  other  creditor  than  the 
defendant,  ever  presented  himself.  The  creditors  do  not  comr 
plain  of  the  conduct  of  the  defendant ;  and  the  minors  cannot, 
as  the  person  authorized  by  law  had  charge  of  the  property. 
See  the  case  of  WUlson  v.  Craighead^  lately  decided. 

MoRPHY,  J.  The  defendant,  who  was  appointed  administra- 
tor of  the  estate  of  James  Bryan,  in  November,  1840,  is  now 
sued  by  the  tutor  of  the  three  minor  children  of  the  deceased* 
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to  render  an  account  of  his  administration  of  said  estate,  which 
is  alleged  to  have  amounted  to  $426,  according  to  an  inventory 
taken  of  it,  in  October,  1840.    The  defendant  admits  his  ap- 
pointment, and  says  that  the  deceased  left  a  surviving  widow, 
and  the  minor  children  of  whom  the  plaintiff  is  tutor ;  that  the 
property  inventoried  was  in  the  possession  of  the  widow,  who 
retained  it,  and  refused  to  deliver  up  any  part  of  it  to  him, 
claiming  the  negro  woman  inventoried  as  her  separate,  property, 
and  the  possession  of  the  remaining  property,  as  entitled  to  one 
half  of  it,  and  for  the  support  and  maintenance  of  herself  and  her 
children ;  that  the  cattle  Were  claimed,  and  subsequently  taken 
out  of  the  possession  of  the  widow,  who  kept  the  carding  and 
spinning  machine,  and  other  personal  property  mentioned  in  the 
inventory ;  so  that  he  (the  defendant)  never  received  one  cent 
for,  or  on  account  of  the  succession  of  the  late  James  Bryan. 
There  was  a  judgment  below,  decreeing  the  defendant  to  pay  to 
the  plaintiff,  in  his  capacity  of  tutor,  the  ftill  sum  of  9426,  the 
amount  of  the  property  inventoried.    From  this  judgment,  the 
defendant  has  appecded. 

The  evidence  shows,  that  after  the  death  of  James  Bryan,  an 
inventory  was  taken  of  the  property  he  left,  consisting  of  a  ne- 
gro woman,  a  carding  and  spinning  machine,  a  few  head  of 
cattle,  and  some  articles  of  furniture  <^  little  value ;  that  the 
whole  was  appraised  at  $426,  and  remained  in  the  possesion 
of  the  mother  and  natural  guardian  of  the  minors.  The  defen- 
dant, representing  himself  as  a  creditor  of  the  deceased,  ap- 
plied for  and  obtained  the  administration  of  the  estate.  No 
claims  having  been  presented,  the  defendant,  it  appears,  forbore 
to  press  his  own,  and  left  the  property  in  the  hands  of  the 
widow,  who  was  entitled  to  one  half  of  iU  and  who,  as  natural 
tutrix  of  her  children,  was  the  guardian  of  their  persons  and 
property.  In  pursuing  this  course  he  was  prompted  by  feelings 
of  humanity,  as  the  witnesses  testify  that,  if  the  property  had 
been  taken  out  the  possession  of  the  widow  at  the  time  when 
the  inventory  was  made,  it  would  have  left  her  and  her  chil- 
dren in  a  destitute  situation.  Some  time  after,  the  widow  mar- 
ried one  Henry  Reams,  and  sold  the  negro  woman  inventoried, 
and  most  of  the  personal  property ;  but  no  part  of  it  ever  came 
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into  the  possession  of  the  defendants  Under  the  peculiar  cir^ 
cumstances  of  this  case,  it  would  be,  in  our  opinion,  extremely 
unjust  to  hold  the  administrator  responsible,  as  he  received 
nothing,  and  left  the  property  where  the  law  would  have  placed 
it,  had  the  estate  been  entirely  free  from  debt  The  appointment 
of  an  administrator  to  a  succession  of  which  the  heirs  are  all  pre- 
sent, is  made  principally  for  the  protection  of  the  creditors. 
When  all  the  debts  are  paid,  the  balance  remaining,  if  there  be 
any,  must  be  paid  over  to  the  beneficiary  heirs,  or  their  legal 
representatives.  Civil  Code,  art.  1051.  In  the  present  case,  no 
creditors  have  presented  themselves,  except  the  defendant ;  and 
as  they  do  not  complain  of  the  course  he  pursued,  the  minors,  in 
our  opinion,  cannot,  their  property  having  been  in  the  custody 
of  the  person  authorized  by  law  to  keep  and  euiminister  it.  Civil 
Code,  arts.  268,  271.  If  their  property  has  been  legally  alien- 
ated or  mismanaged,  they  are  not  without  a  remedy.  Civil 
Code,  arts.  272,  273.  But,  as  this  court  said,  on  a  former  occa- 
sion, the  defendant  having  received  nothing,  and  having  had 
nothing  to  act  upon,  has  no  account  to  render.  4  La.  136.  See, 
also,  WUsan  v.  Craighead, 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of 
Probates  be  reversed,  and  that  ours  be  for  the  defendant,  with 
costs  in  both  courts. 


BuBHROD  Jenkins  v.  Noah  Feltqn. 


A  motion  to  disBoIve  an  injtmction  on  the  ground  of  the  msufficieney  of  the  allegations 
117*  932t  in  the  petition,  is  in  the  nature  of  a  demurrer,  and  admits  all  the  facts  alleged  to 
he  true,  however  im|m>bahle. 
Where  a  party  gives  his  notes,  secured  by  mortgage,  lot  a  certain  sum,  to  a  third  per* 
son,  for  a  title  from  the  latter  to  a  tract  of  land,  in  ignorance  of  his  right,  under  a 
subrogation  from  another  vendor,  to  claim  a  title  from  such  third  person,  for  a  small- 
er sum,  such  an  error  in  relation  to  his  legal  rights,  will  entitle  him  to  an  injunction 
to  stay  any  proceedings  under  the  mortgage  notes. 

Affbal  from  the  District  Court  of  Caddo,  Campbell^  J. 
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MoRPHYy  J.  The  plaintiff  enjoined  the  execution  of  an  order 
of  seizure  and  sale  against  a  tract  of  land  and  two  slaves,  by 
him  mortgaged  to  the  defendant.  He  alleges  that,  on  the  25th 
of  August,  1839,  Michael  E.  Davis  sold  to  him  the  said  land,  for 
$2,000  cash ;  that,  by  the  act  of  scde,  Davis  subrogated  him  to 
all  the  rights  he  might  then  have  affecting  the  title  to  said 
property ;  that,  at  the  time  of  this  sale,  Davis  was  in  posses- 
sion of  and  owned  this  land,  which  he  purchased  from  the  go- 
vernment of  the  United  States,  in  1839 ;  that  Felton,  being 
present  at  the  land  sales  of  that  year,  loaned  to  Davis  one 
thousand  dollars,  at  the  usurious  rate  of  thirty-three  and  a  third 
per  cent  for  six  months,  and,  in  order  to  conceal  the  usury,  took 
from  Davis  his  note  for  $1333  33 ;  that  Davis  bid  off  and  pur- 
chased the  land,  and,  in  order  to  secure  to  Felton  the  payment 
of  said  loan  and  the  usurious  loan  stipulated,  allowed  Felton 
to  have  the  certificates  at  the  Land  Office  entered  in  his 
name,  although  the  land  in  reality  belonged  to  Davis ;  that  af- 
terwards Felton  gave  Davis  his  bond  to  make  him  (Davis)  a 
title  to  the  land,  whenever  he  should  pay  the  said  sum  of 
$1333  33 ;  that  these  facts  were  known  only  to  Davis  and  Fel- 
ton and  that  he  (the  petitioner)  had  no  knowledge  or  notice 
that  Felton  had,  or  pretended  to  have  any  claim  or  right  to  the 
land.  The  plaintiff  further  represents  that,  after  his  purchase 
from  Davis,  to-wit,  on  the  13th  of  May,  1841,  Felton  disclosed 
to  him  that  he  claimed  the  land,  and  by  his  false  and  fraudulent 
representations  induced  him  to  believe  that  he  (Felton)  had  in 
fact  a  title  to  the  land,  and  that  the  title  he  held  from  Davis 
was  void ;  that  acting  in  ignorance  of  these  frauds,  and  in  error 
as  to  his  legal  rights,  he  was  induced  to  purchase  the  said  land 
from  Felton,  and,  on  the  13th  of  May,  1841,  executed  the  notes 
upon  which  the  order  of  seizure  and  sale  issued,  and  secured 
the  same  by  giving  a  special  mortgage  on  the  land  and  on  the 
two  negroes ;  and  that,  in  April,  1843,  he  made  a  partial  pay- 
ment on  these  notes,  of  $933  81.  The  plaintiff  avers  that  this 
act  of  sale  was  obtained  by  fraud  on  the  part  of  Felton ;  that 
it  WBS,  as  well  as  the  notes,  executed  in  error ;  that  the  partial 
payment  was  cdso  made  in  error ;  and  that  he  was  not  legally 
bound  for  the  notes.    He  prays  that  the  act  of  purchase  and 
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mortgage  between  kim  and  Felton  may  be  declared  null  and 
void^  as  made  in  error,  and  through  fraud ;  that  the  notes  may 
be  cancelled,  and  Felton  decreed  to  refund  to  him  the  money 
paid  through  error,  to- wit,  8933  81.  A  motion  was  made  below 
to  dissolve  the  injunction,  on  the  ground  that  there  were  no  suf- 
ficient reasons  for  issuing  it  alleged  in  the  plaintiff's  petition. 
This  motion  having  prevailed,  and  the  injunction  having  been 
dissolved,  with  damages,  the  plaintiff  appealed. 

It  is  difficult  to  believe  that,  at  the  time  of  his  purchase  from 
Davis^  the  plaintiff  was  not  made  acquainted  with  the  bond 
which  his  vendor  had  to  compel  Felton  to  make  him  a  title  to 
the  land,  on  paying  him  81333  33,  and  that  he  continued  in  that 
state  of  ignorance  up  to  the  time  when  he  treated  with  Felton 
to  obtain  the  legal  title  to  the  land,  and  subsequently  paid  him 
$933  81,  and  that  he  acted  throughout  in  error  as  to  his  legal 
rights.  But  a  motion  to  dissolve  an  injunction  on  the  face  of 
the  papers,  is  not  without  its  danger.  It  is  in  the  nature  of  a 
demurrer^  and  admits  all  the  facts  alleged,  to  be  true,  however 
improbable  they  may  appear.  It  is  alleged  that  Davis  sold  the 
land  to  Jenkins,  and  subrogated  him  to  all  his  rights  affecting 
the  title  to  said  property.  Among  these  j:ights  was  that  which 
Davis  had  to  compel  Felton,  under  his  bond,  to  convey  the  land 
to  him,  on  paying  the  81000  advanced  for  the  purchase  made  at 
the  Land  Office,  or,  at  most,  81333  33,  being  for  the  principal  and 
interest  stipulated.  It  is  further  alleged  that  Jenkins,  ignorant 
of  this  right,  purchased  the  title  of  Felton  for  81840,  on  which 
he  has  paid  8933  81 ;  and  that  he  made  this  purchase  €md  pay- 
ment in  ignorance  of  his  legal  rights.  If  these  allegations  be 
true,  and  they  must  be  so  considered,  it  is  clear  that  the  plain- 
tiff would  not  have  given  81840  for  the  title,  which  he  could 
have  compelled  Felton,  under  his  bond,  to  make  to  him  for 
81333  33,  and  perhaps  for  81000,  in  consequence  of  his  sub- 
rogation to  all  of  Davis'  rights  touching  the  land  in  question. 
An  error  in  law,  as  well  as  an  error  in  fact,  invalidates  a  con- 
tract, where  such  an  error  is  its  only,  or  principal  cause.  Civil 
Code,  art.  1840.  In  5  Mart.  N.  S.  260,  this  court  held,  that 
error  in  relation  to  the  legal  rights  of  parties,  renders  a  contract* 
of  which  it  is  the  basis,  null.    We  are,  then,  of  opinion,  that 
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the  facts  set  forth  in  the  petition,  if  true,  authorized  an  injunc- 
tion, and  that  the  case  should  be  tried  on  its  merits. 

It  is,  therefore,  onfered,  that  the  judgment  of  the  District 
Court  be  reversed,  the  injunction  reinstated,  and  the  case  re- 
manded, to  be  proceeded  in  according  to  law ;  the  appellee  to 
pay  the  costs  of  this  appeal. 

TSiomey^  for  the  appellant. 

Craiuj  for  the  defendant. 


Thomas  Wafer  t;.  Bernard  Hemken. 

TeBtimony  taken  under  oath,*  and  redaced  to  writing  by  the  judge,  on  the  first  trial  of 
the  case,  will  be  adminnble  in  eyidence,  where  the  witneos  has  ainoe  become  in- 
tezeated  in,  and  a  party  to  the  auit  Per  Curiam :  The  ordinary  eaoaea  which  inca- 
pacitate a  witneaB  from  appearing  in  open  court,  and  render  his  testimony  admis- 
sible when  reduced  to  writing  on  a  former  trial,  are  absence,  death,  insanity,  sick- 
ness. To  these  may  be  added,  an  interest  subsequently  acquired  in  the  event  of 
thesnit 

Appbal  from  the  District  Court  of  Claiborne,  King^  J. 

Lawson  for  the  appellant. 

McGuire^  for  the  defendant. 

MoRPHT,  J.  The  defendant,  B.  Hemken,  a  judgment  creditor 
of  Joel  Wafer,  sued  out  B,jierifac%asj  under  which  he  seized  cer- 
tain slaves  as  belonging  to  his  debtor.  Thomas  Wafer,  the  pre- 
sent plaintiff,  claimed  three  of  these  slaves,  eiyoined  the  sale, 
and  prayed  for  damages  for  their  illegal  detention.  A  motion  to 
set  aside  the  ii\junction  having  been  overruled,  the  defendant 
filed  his  answer,  praying  for  the  dissolution  of  the  injunction, 
with  damages,  and  alleging  fraud  and  collusion  between  Tho- 
mas and  Joel  Wafer.  There  was  a  verdict  for  the  plaintiff^ 
with  $150  damages.  This  verdict  was  afterwards  set  aside,  and 
a  new  trial  granted.  The  plaintiff  having  died  sometime  after, 
a  petition  was  filed  by  Mabry  Wafer  and  Cicily  Wafer,  wife  of 
Samuel  Friend,  claiming  to  be  his  testamentary  heirs,  and  to  be 
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made  parties  plaintifT  to  the  suit  On  the  second  trial,  there 
was  a  verdict  of  the  jury  perpetuating  the  injunction  for  one 
ninth  of  the  property  enjoined,  and  dissolving  it  for  the  other 
eight-ninths.  Judgment  having  been  entered  up  accordingly, 
the  plaintiff  appealed. 

Our  attention  has  been  drawn  to  a  bill  of  exceptions,  taken 
to  the  refusal  of  the  judge  below  to  admit  in  evidence  the  tes- 
timony of  Mabry  Wafer,  given  under  oath,  and  reduced  to  wri- 
ting by  the  judge  on  the  first  trial  of  the  cause,  which  was  ob- 
jected to  on  the  ground  that,  since  the  date  of  said  trial,  Mabry 
Wafer  had  become  interested  in  the  suit,  and  a  party  to  it. 
This  court  has  often  held,  that  the  testimony  of  a  witness  taken 
down  in  writing  on  a  former  trial  between  the  same  parties,  is 
admissible  in  evidence,  if  the  witness  be  sick,  or  it  be  other- 
wise impracticable  to  produce  him  in  open  court.  Miller  v. 
RusseU,  7  Mart.  267.  Noble  v.  Martin  et  al.  Mart.  203.  Lopezj 
Widow  and  Heirs  v.  Berghel^  15  La.  45.  The  ordinary  causes 
which  incapacitate  a  witness  from  appearing  in  open  court,  and 
which  render  admissible  his  testimony,  when  reduced  to  writing 
on  a  former  trial,  are  absence,  death,  insanity,  sickness,  &c.  To 
these  may  be  added,  an  interest  subsequently  acquired  in  the 
event  of  the  suit.  Greenleaf  says,  p.  206,  sect.  168:  ^If,  in 
cases  of  disqualifying  interest,  the  witness  has  previously  given 
a  deposition  in  the  cause,  the  deposition  may  be  read  in  chan- 
cery, as  if  he  were  since  deceased  or  insane,  or  otherwise  inca- 
pacitated. It  may  also  be  read  on  the  trial,  at  law,  of  an  issue 
out  of  chancery.  In  other  trials  at  law,  no  express  authority 
has  been  found  for  reading  the  deposition,  and  it  has  been  said 
that  the  practice  is  otherwise ;  but  no  reason  is  given,  and'the 
analogies  of  the  law  are  altogether  in  favor  of  admitting  the 
evidence ;"  &c.  ^  If  the  lips  of  the  witness  are  sealed,  it  can 
make  no  difference  in  principle,  whether  it  be  by  the  finger  of 
death,  or  the  finger  of  the  law."  If  the  interest  subsequently 
acquired,  results,  as  in  the  present  case,  from  the  witness  becom- 
ing a  party  to  the  suit,  the  rule,  we  apprehend,  must  be  the 
same.  The  testimony  was  legal  when  it  was  taken.  The  bias 
which  causes  parties  to  a  suit  to  be  excluded  as  witnesses,  did 
not  then  exist ;  and  Mabry  Wafer  can  now  no  more  be  exam- 
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ined  as  a  witness,  than  if  he  were  dead  or  insane. .  We  think 
that  the  testimony  should  have  been  admitted,  and  we  come  the 
more  readily  to  this  conclusion,  as,  under  our  law,  the  defendant 
can  call  upon  the  witness  who  has  become  a  party,  to  answer 
to  interrogatories  upon  facts  and  articles.  Under  this  view  of 
the  question,  we  will  remand  the  case,  as  the  evidence  in  the 
record  does  not  satisfy  us  that  the  verdict  of  the  jury  is  clearly 
erroneous. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  reversed,  the  verdict  set  aside,  and  the  case  remanded 
for  further  proceedings ;  the  appellee  to  pay  the  costs  of  this 
appeal. 


John  M.  Fuller  v.  James  R.  Harman. 

One  who  purchases  land  at  a  sheriflTs  sale,  with  a  full  knowledge  of  the  difficulties  he 
may  encounter  from  the  claims  of  a  third  peison,  boys  the  title  such  as  it  is,  and  can- 
not sns^ftnd  payment  of  the  price,  because  of  any  disturbance  resulting  from  the  pos* 
se«(»i  of  the  permn  of  whose  pretensions  he  was  aware.  C.  C.  2535, 2598.  Nor 
ean  he,  until  evicted  of  his  title,  claim  the  expenses  to  which  he  may  be  subjected  in 
irtingit    C.C.2599.     C.P.711. 


Appeal  from  the  District  Court  of  Claiborne,  King^  J. 

Lawson^  for  the  appellant. 

Sherburne  and  Smithj  for  the  defendant. 

MoRPHV,  J.  On  the  1st  of  March,  1841,  the  defendant,  James 
R.  Harman,  brought  suit  against  one  William  Smallwood,  an 
absentee,  and  had  a  writ  of  attachment  levied  upon  the  ''north 
east  quarter  of  section  17,  in  township  16,  of  range  number  12 
west,"  in  the  parish  of  Claiborne.  The  land  was  sold,  in  July, 
1841,  to  satisfy  a  judgment  obtained  by  Harman  in  that  suit, 
when  J.  M.  Fuller  became  the  purchaser  of  it,  for  9500  06i, 
and  gave  a  twelve-months'  bond  for  the  amount.  At  the  matur- 
ity of  this  bond  an  execution  was  issued  upon  it  against  Fuller, 
who  eivjoined  it,  on  the  ground  that  he  had  acquired  no  title  to 
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the  land  nnder  the  sheriff's  scde,  as  Smallwood,  the  defendant  in 
the  suit,  had  sold  the  said  land  to  one  Reuben  White  before  the 
levying  of  the  attachment,  and  that  White,  who  was  in  posses- 
sion, refused  to  deliver  it  up  to  him.  On  a  hearing  of  the  case 
below  the  iivjunction  was  dissolved,  with  damages,  and  the  plain- 
tiff  appealed. 

The  evidence  shows  that  William  Smallwood,  who  was  resid- 
ing in  Texas,  executed  a  scde  of  the  land  in  question  to  Reuben 
White,  by  an  act  under  private  signature,  dated  the  28th  of  Feb- 
ruary, 1841,  which  act  was  recorded  in  the  parish  judge's  office 
of  Claiborne,  only  on  the  2dd  of  March  following.  The  evidence 
in  the  record  has  failed  to  satisfy  us  that,  under  the  sale  made 
in  Texas,  the  purchaser  took  possession  of  the  land  before  the 
1st  of  MsLrch,  1841,  the  date  of  the  seizure  under  the  attach- 
ment. The  only  testimony  offered  to  prove  such  possession  is 
given  by  James  C.  Scott,  one  of  the  subscribing  witnesses  to  the 
sale  under  private  signature.  He  tells  us,  that  it  was  executed 
in  Texas,  on  the  28  th  of  February,  1841 ;  that  he  signed  it  as  a 
witness ;  and  that  he  returned  from  Texas  on  the  1st  or  2d  day 
of  March  following.  The  attachment  was  levied  on  the  1st  of 
March,  the  very  day  after  the  sale  was  made,  and*  therefore, 
before  the  witness  could  have  taken  possession  of  the  lluid  tot 
White,  as  he  says  he  did.  Under  these  facts,  which  present  to 
us  the  question,  whether  an  attaching  creditor  is  entitled  to  be 
paid  out  of  the  proceeds  of  an  immovable  attached,  in  preference 
to  a  vendee  under  a  sale  sous  seing  privS^  dated  prior  to,  but 
recorded  subsequent  to  the  levying  of  the  writ  of  atttachment  in 
the  office  of  the  parish  judge,  and  whose  possession  is  not  clear- 
ly shown  to  have  preceded  such  attachment,  we  would  hesitate 
much  before  declaring  the  lien  of  the  attaching  creditor  defeated 
by  such  a  conveyance,  and  the  purchaser  at  a  sheriff's  sale 
made  in  the  attachment  suit  without  a  title  to  the  property.  5 
Mart.  N.  S.  423.  7  lb.  N.  S.  579.  11  La.  342.  3  Robinson, 
162.  B.  &  C.'s  Dig.  596.  But  it  is  not  necessary  to  decide  this 
question  in  this  suit,  as  we  have  not  before  us  the  proper  parties, 
and  as  there  is  another  ground,  upon  which,  in  our  opinion,  the 
plaintiff  must  fail  in  the  present  action.  The  evidence  shows 
not  only  that  the  sale  of  Smallwood  to  Reuben  White,  was  pub- 
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licly  read  aloud  at  the  sheriff's  sale,  but  that  a  recital  of  its  date 
and  registry  was  embodied  in  the  sale  executed  by  that  officer  to 
the  plaintiff  in  injunction.  It  is  shown  that,  notwithstanding  the 
announcement  made  of  White's  claim  to  the  land,  a  bid  of  9500 
preceded  that  of  Fuller.  He  made  the  purchase,  then,  with  a 
full  knowledge  of  the  difficulties  he  might  have  to  encounter, 
and  obtained  the  land,  perhaps,  at  a  lower  price  on  that  account, 
He  bought  the  title  such  as  it  was,  and  cannot  suspend  the  pay- 
ment of  the  price  in  consequence  of  the  disturbance  resulting 
from  the  possession  of  White,  of  whose  pretensions  he  was  fully 
aware.    Civil  Code,  arts.  2535,  2598. 

The  plaintiff  does  not  pray  to  be  relieved  from  his  contract, 
but  that  he  be  allowed  8500,  to  defray  the  expenses  of  a  suit  he 
has  brought  against  Reuben  White  to  assert  his  title.  This  he 
has  no  right  to.  K  he  is  evicted  of  his  title  under  the  sheriff's 
sale,  he  may  then  try  his  cause  for  reimbursement  against  the 
seized  debtor  and  seizing  creditor,  according  to  article  711  of 
the  Code  of  Practice,  and  article  2599  of  the  Civil  Code ;  but,  in 
the  mean  time,  he  must  assert  his  title  at  his  own  expense,  and 
has  no  claim  upon  the  defendant. 

Judgment  affirmed. 


James  T.  Flint  and  another  v.  Isaac  Franklin  and  another. 


It  matten  not  m  what  way  the  debtor  k  informed  of  the  tranifer  or  aari^ment  of  a 
debt,  provided  it  bo  shown  that  he  knew  that  hie  former  oreditor  ia  direated  of  all 
right  to  the  debt  aasigned,  and  that  aach  knowledge  is  derived  £rom  the  tranaferee, 
or  his  agent. 

The  definition  of  notice  in  the  S3d  paragraph  of  art  3593  of  the  Civil  Code,  does  not 
apply  to  notioea  of  the  tmnsfer,  or  assignment  of  debts. 

Notice  of  the  transfer  of  a  debt  secured  by  an  endorsed  note,  given  to  the  last  en- 
dorser,  is  sufficient  The  liability  of  several  endorsen  cannot  be  transferred  to  dif- 
ferent persons.  Per  Curiam :  The  endorserB  are  each  bound  for  the  whole  of 
the  debt ;  and  if  the  last  endorser  should  pay,  he  would  have  his  recourse  against 
the  endorser  immediately  preceding  him,  which  is  inconsifltent  with  a  right  to  trana* 
for  the  liability  of  difierent  endoners  to  different  tranafereea. 
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Appeal  from  the  District  Court  of  Rapides,  King^  J. 

Flint  and  Brewery  appellants,  pro  se. 

Brent  and  O.  iV.  Ogden^  for  the  defendants. 

BuLLA&D,  J.  W.  B.  Williamson  married  the  widow  Manadue, 
who  had  children  by  her  first  marriage.  They  had  one  child, 
who  married  Eli  M.  Justice.  Mrs.  Williamson  died  leaving  two 
heirs,  W.  H.  Manadue,  and  Mrs.  Justice.  The  husband  sur- 
vived her,  and  there  was  a  considerable  property  belonging  to 
the  community,  which  was  also  largely  indebted.  Williamson, 
sometime  afterwards  left  the  country,  and  became  a  citizen  of 
the  Republic  of  Texas.  It  appears  that  Manadue  had  been 
condemned  as  heir  pure  and  simple  of  his  mother. 

In  December,  1837,  W.  H.  Manadue  was  appointed  adminis- 
trator of  the  estate  of  his  mother,  Mrs.  Williamson,  and  in  De- 
cember, 1840,  he  was  appointed  curator  of  the  absentee  Wil- 
liamson. Previously  to  his  appointment  as  curator  of  the  absen- 
tee, tA-wit,  in  February,  1839,  there  was  a  private  sale  of  cer^ 
tain  property  belonging  to  the  community,  at  which  P.  M.  Cuny 
made  some  purchases,  and,  in  conformity  to  the  terms  and  con- 
ditions of  the  sale,  gave  three  notes,  endorsed  by  Kitchen,  Dem- 
ing,  and  Solibellas. 

Isaac  Franklin,  being  a  creditor  of  theconmiunity  for  a  lai^e 
amount,  Manadue,  on  the  19th  February,  1842,  as  administrator 
of  the  estate  of  Delilah  Williamson,  and  of  the  community  be- 
tween her  and  her  husband,  W.  B.  Williamson,  whose  curator 
he  states  himself  to  be,  assigned  and  set  over  to  him  (Franklin) 
the  three  notes  in  question,  together  with  many  others,  in  pay- 
ment, as  is  stated  in  the  veritten  transfer,  of  his  judgment  against 
W.  B.  Williamson,  Eli  M.  Justice,  and  W.  H.  Manadue. 

Manadue,  styling  himself  administrator  of  the  community 
heretofore  existing  between  W.  B.  Williamson,  the  absentee, 
and  Delilah  Williamson,  deceased,  had  brought  suit  against  the 
endorsers  upon  those  notes,  and  had,  in  December,  1841,  reco- 
vered judgment,  which  was  afiLrmed  in  the  Supreme  Court,  at 
the  October  term,  1842. 

Such  is  the  title  of  liie  defendant  to  the  judgment  recovered 
in  the  above  mentioned  case,  based  upon  the  notes  transferred 
to  him,  February  19tb»  1842.  The  ownership  of  that  judgment 
is  the  subject  of  the  present  controversy. 
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The  plaintiffs  allege  themselves  to  be  the  joint  owners  of  the 
judgment,  one  of  them  having  purchased  the  interest  of  Mana- 
due,  and  the  other  that  of  Williamson,  at  a  sheriff's  sale  in  exe- 
cution of  writs  of  fieri  facias^  in  several  cases,  two  of  them 
upon  judgments  against  W.  B.  Williamson,  and  two  against 
Manadue.  These  sheriff's  sales  took  place  in  April,  1843. 
Manadue's  interest  was  sold  for  950,  and  that  of  Williamson 
for  $50,  in  a  judgment  for  upwards  of  five  thousand  dollars. 

The  first  of  the  judgments,  that  of  Neale  v.  W.  H.  Manadue^ 
was  recovered,  December  24th,  1841 ;  the  second,  that  of  Zam- 
beih  ^  Thompson  v.  Jewett  et  al.,  on  the  7th  June,  1841  ;  that  of 
Flita  4*  Co.  V.  Williamson^  on  the  24th  December,  1841 ;  and 
that  of  Burr  v.  Williamson^  on  the  23d  of  May,  1840. 

The  transfer  by  Manadue  to  Franklin,  in  the  double  capacity 
of  administrator  of  his  mother's  estate,  and  curator  of  William- 
son, the  absentee,  was  clearly  in  discharge  of  a  community 
debt,  and  divested  both  the  parties  of  all  interest  in  the  debt. 
The  only  question,  therefore,  is,  whether  sufficient  notice  was 
given  to  the  debtor,  in  order  to  make  the  transfer  complete  as 
to  third  persons. 

The  evidence  of  notice  is  contained  in  the  testimony  of 
Messrs.  Brent  and  Ogden,  and  particularly  of  the  latter,  who 
stated,  that  late  in  October,  1842,  after  the  case  of  Manadue^  Ad- 
ministratoTf  v.  Kitchen  et  al,  (3  Rob.  261),  he  had  a  conversation 
with  Solibellas,  who  mentioned  to  him  that  he  had  understood  that 
the  judgment  was  going  to  Franklin,  and  that  if  such  was  the  fact 
that  he  could  settle  it  without  the  necessity  of  issuing  an  execu- 
tion. Witness  replied^  that  the  claim  loas  oumed  by  Franklin,  He 
adds  that  the  conversation  was  not  had  with  a  view  of  giving 
notice.  It  was  publicly  announced,  at  the  time  of  the  sheriff's 
sale,  that  Franklin  owned  the  judgment. 

This  court  has  decided  in  numerous  cases,  that  it  matters  not 
in  what  way  the  debtor  was  informed  of  the  transfer,  provided 
it  is  shown  that  he  knew  that  his  former  creditor  was  divested  of 
all  his  rights  to  the  debt  assigned,  and  that  such  knowledge  of  the 
fact  was  derived  from  the  transferee,  or  his  agent.  These  de- 
cisions run  through  a  series  of  years,  both  under  the  old  and 
the   new  Code,  notwithstanding    the  definition    of  notice  in 
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art  3522,  §  23,  which  we  are  of  opinion  does  not  apply  to 
notices  of  transfer,  or  assignment  of  debts.  12  Mart.  702.  1 
Mart.  N.  S.  425.  5  Mart.  N.  S.  180.  6  Mart  N.  S.  286.  17 
La.  470. 

But  it  is  contended  that  the  notice  was  given  only  to  one  of 
the  debtors,  and  that  Kitchen  and  Deming  never  were  notified. 
This  is  true,  and,  perhaps,  as  to  them,  the  plaintiffs  have  ac- 
quired a  title  to  the  judgment ;  but  clearly  not,  as  it  relates  to 
Solibellas,  the  last  endorser.  The  endorsers  are  each  bound 
for  the  whole  of  the  debt ;  but  if  the  last  endorser  should  pay, 
he  would  have  his  recourse  against  his  immediate  endorser,  and 
that  seems  inconsistent  with  the  idea  that  the  liability  of  seve- 
ral endorsers  can  be  transferred  to  different  persons. 

Upon  the  whole  we  consider  the  jurisprudence  settled  on  the 
point  presented  in  this  case. 

Judgment  affirmed. 


EmUjT  S.  Smalley  v.  Richard  J.  Lawrence,  Syndic  of  the  CredL 
tors  of  Abner  Smalley,  an  Insolvent,  and  another. 

After  a  demand  in  reconvention,  the  plaintiff  cannot  discontinue,  and  thenby  depdnre 
the  defendant  of  his  right  to  a  judgment  on  hia  reoonventional  demand.  The  plain- 
tiff may  dismias  hia  claimy  but  the  defendant  is  entitled  to  presecute  his  demand. 

In  a  contest  between  the  creditors  of  a  deceased  husband  and  his  widowi  between 
whom  there  existed  a  community  of  gains,  as  to  real  property  parchaaed  during  the 
marriage  by  the  husband  in  the  name  of  the  wife,  evidence  of  the  dedaralionB  of 
of  the  husband  that  he  had  the  receipts  for  the  price  made  out  in  the  name  of  his 
wife  to  screen  the  land  from  his  creditors,  is  admissible.  Per  Curiam :  The  de- 
clarations are  evidence  to  prove  that  the  husband  himself  was  acting  fraudulently  ; 
and,  even  on  the  supposition  that  he  acted  as  the  agent  of  his  wife  in  making  the 
purchase,  she  would  be  bound  by  his  dedarations. 

All  property  acquired  by  either  spoose,  daring  the  existence  of  the  community  of 
aequeUi  is  presumed  by  law  to  belong  to  the  community,  and  is  liable  for  its  debts. 
If  the  wife  claim  any  property  so  acquired,  as  belonging  to  her  individually,  she  must 
establish  her  pretensions  by  legal  proof.  The  fact  of  the  title  having  been  taken  in 
her  name,  does  not  raise  even  a  presumptiau  in  her  favor. 
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Appeal  from  the  District  Court  of  Concordia,  Curry^  J. 

JElam  and  SaunderSj  for  the  appellant. 

SAawt  for  the  defendants. 

Gasland,  J.  The  plaintiff  represents,  that  she  was  the  wife 
of  the  late  Abner  Smalley,  who,  in  the  year  1841,  made  a  sur* 
render  of  his  property  to  his  creditors,  and  that  the  defendant 
assmnes  to  be  the  syndic  of  them.  She  alleges  that  she  is  the 
owner  of  several  tracts  of  land,  described  in  the  petition,  which 
the  aforesaid  syndic,  and  the  parish  judge  of  Concordia,  as  auc- 
tioneer, are  about  to  sell  as  property  surrendered  to  the  credi- 
tors, when  in  truth  and  in  fact  the  same  belongs  to  her,  she  hav- 
ing purchased  them  from  the  United  States.  She  avers,  that 
these  attempts  to  sell  the  land,  in  violation  of  her  rights,  have 
caused  her  damage,  to  the  amount  of  85,000.  She,  therefore, 
prays  that  the  aforesaid  syndic,  and  James  Dunlap,  the  parish 
judge,  may  be  cited  and  cautioned  not  to  sell,  and  that  they  also 
be  restrained  from  so  doing ;  bu^if  they  should  persist  in  acting 
so  illegally,  then  she  prays  that  the  sale  or  sales  may  be  declar- 
ed null  and  void,  and  that  said  syndic  and  auctioneer  pay  her 
95,000  damages ;  but  should  said  defendants  refrain  from  selling 
until  her  rights  and  claims  can  be  decided,  then  she  prays  to 
be  a^udged  the  legal  owner  of  the  premises,  and  quieted  in  her 
title. 

The  defendants  for  answer  say,  that  A.  Smalley,  the  late  hus- 
band of  the  petitioner,  made,  in  1841,  a  surrender  of  all  his  pro- 
perty to  his  creditors,  which  has  been  accepted,  and  a  syndic 
duly  appointed.  That  the  lands  claimed  by  plaintiff,  were  plac- 
ed on  the  schedule  of  his  property  by  said  Smalley,  and  sur- 
rendered, and  that  they  actually  belonged  to  him  ;  that  he  pur- 
chased them  at  the  land  sales  from  the  United  States ;  that  he 
paid  for  them  with  his  own  money,  and  that  the  receipts  were 
given  and  taken  in  the  name  of  the  plaintiff,  for  the  purpose  of 
screening  the  property  from  his  creditors,  said  Smalley  being  at 
the  time  insolvent  and  intending  to  conmiit  a  fraud.  It  is  de- 
nied that  the  plaintiff  ever  purchased  or  paid  for  the  land,  or 
has  any  right  to  it ;  and  the  right,  it  is  said,  is  vested  in  the  said 
syndic.  It  is  further  alleged  that  the  plaintiff  has  possession  of 
the  premises,  is  cultivating  and  using  them,  and  making  crops 
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of  cotton,  com,  &c.,  from  which  she  derives  much  profit,  and  that 
her  interference  in  arresting  the  sale  has  caused  great  damage. 
Wherefore,  it  is  prayed,  that  her  suit  be  dismissed,  that  the  sjm- 
dic's  right  to  the  land  be  recognized,  that  he  recover  rents  and 
profits,  and  damages  for  stopping  the  sale,  &c. 

During  the  pendency  of  the  suit,  the  plaintiff  married  again ; 
after  one  year  from  its  commencement,  she  moved  the  court  for 
leave  to  dismiss  it,  saying  that  the  defendants  had  desisted  from 
selling  the  land,  and  that  she  was  in  undisturbed  possession.  To 
this  the  s}7idic  objected,  on  the  ground,  that  he  had  set  up  de- 
mands in  reconvention  against  her,  and  that  she  could  not  dis- 
miss the  suit,  so  far  as  he  was  concerned,  without  his  consent. 
The  court  overruled  the  motion,  and  the  parties  proceeded  to 
trial. 

It  was  proved  that  the  plaintiff  and  Abner  Smailey  were  mar- 
ried, in  August,  1839.  At  that  time,  all  her  property  consisted 
of  one  horse',  a  bureau,  some  other  moveables,  and  her  clothes. 
It  is  not  shown  that  during  the  marriage  she  ever  received  any 
money  or  property,  from  any  source.  In  June,  1840,  Abner 
Smailey  attended  the  land  sales  at  Monroe,  Ouachita,  and  bid 
off  the  lands  and  paid  for  them,  taking  the  receipts  in  the  name 
of  the  plaintiff,  without  naming  her  as  his  wife.  She  was  not 
at  the  sale  at  all.  It  is  proved  that  he  raised  the  money  in  New- 
Orleans,  and  that  he  told  several  persons  that  he  had  the  re- 
ceipts made  out  in  that  way,  for  the  purpose  of  protecting  the 
land  from  his  creditors,  who  would,  as  he  said,  "jump  on  him,** 
if  it  was  in  his  name,  and  sell  the  lands  at  a  sacrifice.  Smailey 
had  for  several  years  previous  to  his  marriage,  resided  on  the 
land,  and  cultivated  it.  He  had  purchased  the  right  of  a  man 
named  Trusler,  to  a  part  of  it,  sometime  before  he  entered  it  in 
his  wife's  name.  The  testimony  is  full  as  to  these  facts,  and  no 
attempt  is  made  to  show  that  the  plaintiff  ever  furnished  a  cent 
to  pay  for  the  land.  It  is  proved  that  a  portion  of  the  land  is 
claimed,  and  that  the  plaintiff  cultivates  it ;  that  the  use  of  it, 
is  worth  95  per  acre  annually ;  and  that  about  ninety  acres  are 
in  cultivation. 

There  was  a  judgment  in  favor  of  the  syndic,  decreeing  that 
he  recover  of  the  plaintiff  and  her  husband,  the  land  sued  for 
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and  described  in  the  petition,  and  demanded  in  the  answer,  for 
.  the  use  and,  benefit  of  the  creditors,  and  also,  that,  as  syndic,  he 
recover  of  the  plaintiff  four  hundred  and  fifty  dollars  damages 
and  costs.  From  this  judgment  she  has  appealed.  The  defen- 
dant prays  us  to  affirm  the  judgment  as  to  the  land ;  but  to  amend 
it,  so  as  to  allow  91920  damages,  for  the  illegal  detention  of  the 
premises,  for  rents,  &c. 

The  first  question  we  are  called  on  to  decide,  is,  whether  the 
court  was  correct  in  refusing  to  permit  the  plaintiff  to  dismiss 
the  suit.  We  are  of  opinion  that  it  decided  correctly,  so  far  as 
the  syndic  was  concerned.  He  had  set  up  demands  in  recon- 
vention against  the  plaintiff,  and  she  could  not  evade  a  decision 
upon  them,  by  dismissing  her  suit.  The  court  might  have  dis- 
missed her  part  of  the  case,  but  not  the  other  partjr's.  We  have 
had  occasion  during  this  term,  in  the  case  of  Coxe  v.  Downsy 
{ante  p.  133),  to  examine  this  question,  and  our  opinions  are,  on 
this  point,  fully  stated  in  that  case.  There  would  not  have  been 
any  justice  or  propriety  in  permitting  a  dismissal  of  the  suit, 
after  it  had  been  pending  one  year,  during  which  time  the  plain- 
tiff had  had  the  use  of  the  property,  and  the  creditors  were 
kept  out  of  its  proceeds,  and  thus  to  have  enabled  her  to  com- 
mence anew,  and  stop  the  sale  a  second  time,  whilst  she  con- 
tinued to  have  the  use  and  benefit  of  the  land.  That  the  judge 
did  not  permit  her  to  dismiss  her  part  of  the  case,  has  not  caused 
her  any  injury,  as  the  identical  questions  that  were  tried,  were 
all  that  could  have  come  up,  except  her  claim  for  damages, 
to  which  the  decision  given  shows  that  she  was  not  entitled. 

The  next  question  is,  upon  the  bill  of  exceptions  taken  to  the 
opinion  of  the  court  below,  overruling  the  objections  to  questions 
propounded  to  several  witnesses,  to  ascertain  from  them  what 
Smalley  had  told  them  about  entering  the  land  in  the  manner 
he  did.  We  are  of  opinion  that  the  court  did  not  err  in  its  de- 
cision. If  we  put  the  case  in  the  most  favorable  aspect  for  the 
plaintiff,  and  assume  that  Smalley  was  acting  as  her  agent  in 
making  the  purchases,  still  she  would  be  bound  by  his  declara- 
tions. But  these  declarations  were  certainly  good  to  prove  that 
Smalley  wa.s  himself  acting  fraudulently,  in  thus  endeavoring  te 
protect  his  property  from  the  reach  of  his  creditors.    But  with- 
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out  them  the  evidence  is  very  sufficient  to  sustain  the  judgment. 

Upon  the  issues  made  up,  we  have  i^ot  a  doubt  as  to  the  cor- 
rectness of  the  judgment.  The  land  was  purchased  during  the 
existence  of  the  community,  and«  although  the  receipts  or  certifi- 
cates are  in  the  name  of  the  wife,  still  the  property  as  much 
belongs  to  the  community  as  if  it  stood  in  the  name  of  the  hus- 
band, unless  she  can  prove  that  the  purchases  were  made  with 
her  own  money,  or  the  property  given  in  payment  of  a  debt 
owing  to  her  in  her  own  right  1  Rob.  367.  17 1^  300.  All 
property  acquired  by  either  spouse  during  the  existence  of  the 
community,  the  law  presumes  to  belong  to  it,  and  it  is  liable  for 
the  community  debts.  If  the  wife  sets  up  a  separate  claim,  she 
must  make  legal  proof  of  it.  The  title  being  in  her  name,  does 
not  raise  even  a  presumption  in  her  favor. 

As  to  the  damages,  we  see  nothing  that  induces  us  to  alter 
the  judgment.  The  rent  allowed  is  perhaps  a  high  one ;  but 
the  evidence  affords  us  no  correct  standard  by  which  to  fix  it» 
and  as  there  is  no  justice  in  the  demand  of  the  plaintiff,  uid 
since  she  has  for  a  long  time  delayed  the  creditors  by  this  suit, 
we  will  not  disturb  the  judgment  The  counsel  for  the  syndic 
has  asked  us  to  amend  the  judgment  here,  and  allow  the  rent  of 
the  premises  since  the  appeal  has  been  pending.  That  we  do 
not  feel  authorized  to  do ;  and  thiiik  it  had  better  be  settled  in 
a  separate  suit,  if  the  syndic  thinks  proper  to  prosecute  one. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  af- 
firmed, with  costs ;  reserving  to  the  defendant,  as  syndic  of  the 
creditors,  his  right  to  claim  the  rents  and  profits  accruing  since 
the  rendition  of  the  judgment  appealed  from,  up  to  the  time  of 
delivery  of  the  premises  in  question. 
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Edward  Broughton  v.  Edward  P.  King. 

The  plaintiff  in  a  petitory  action  may  introduce  evidence  to  support  an  allegation  in 
the  petition,  that  the  only  title  of  the  defendant  was  deriyed  from  him,  and  that  the 
latter  holds  under  him.  Snch  eyidence  is  admianble  to  show  under  what  pretext  th« 
defendant  took  posnsrion,  and  to  destroy  the  plea  of  prescription.  If  the  defendant 
got  possession  under  color  of  a  title  derived  from  the  plaintiff,  he  cannot  throw  it 
amde  and  set  up  his  possession  against  it,  and  maintain  a  plea  of  prescription ;  but  if 
he  did  not  obtain  possession  under  it,  the  plaintiff  cannot  force  the  title  on  him,  against 
his  wilL 

An  allegation  in  the  answer  of  the  defendant  in  a  petitory  action,  that  he  has  a  title 
translatiytt  of  pn^rty,  unaccompanied  with  any  statement  as  to  its  character  or 
deriyation,  will  not  entitle  him  to  be  considered  any  thing  more  than  a  mere  trespasEer, 
against  whom  it  is  unnecessary  that  the  plaintiff  should  show  a  title  perfect  in  all 
respects,  one,  apparently  good,  sufficing. 

Appeal  from  the  District  Court  of  Concordia,  Wittsovif  J. 

K  H.  FarraVf  for  the  appellant. 

Dmdapf  for  the  defendantt  contended  that  this  being  a  peti- 
tory action,  the  plaintiff  can  only  recover  on  the  strength  of  his 
own  title.  Code  of  Practice,  art.  44,  9  Mart.  267.  5  La.  178, 
183.     8  La.  284,  241.     10  La.  851. 

Garland,  J.  The  petitioner  claims  a  tract  of  land  on  the  Mis- 
sissippi river,  containing  six  hundred  and  forty  acres,  of  which 
he  says  he  is  the  owner,  by  virtue  of  a  sheriff's  sale,  made  un- 
der a  writ  of  fieri  facias^  in  favor  of  John  Henderson  against 
Peter  Prestler  senr.  and  Simon  Prestler,  on  the  24th  of  March, 
1824.  He  states  that  he  took  possession  of  said  land  on  the  day 
aforesaid,  and  had  the  same  in  possession  until  about  the  month 
of  November,  1829,  when  the  defendant,  pretending  to  have  a 
title  thereto,  under  a  certain  sheriff's  sale,  which  is  void  and 
null,  took  possession,  and  retains  it  to  his  great  damage.  Where- 
fore he  asks  for  a  judgment  for  the  land,  and  for  damages. 

The  defendcmt  denies  that  he  is  in  possession  of  any  land  be- 
longing to  the  plaintiff,  or  claimed  by  him ;  but  if  he  is,  he  de- 
nies that  the  plaintiff  has  any  right  or  title  to  it.  He  lEurther 
avers,  that  the  premises  in  his  possession,  he,  and  those  under 
whom  he  claims,  have  owned  and  possessed  for  more  than  twen- 
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ty  years,  by  virtue  of  just  titles,  translative  of  property.  Where- 
fore he  pleads  the  prescription  of  ten  and  twenty  years.  He 
further,  in  case  of  eviction,  sets  up  a  demand  for  the  improve- 
ments he  has  made,  &c.,  which  it  is  not  now  necessary  to  state 
in  detail.  The  evidence  as  it  stands,  shows  that  the  land  was  con- 
firmed to  Joshua  Prestler,  by  the  United  States  commissioners, 
on  the  14th  of  May,  1811.  On  the  23d  February,  1821,  Joshua 
Prestler  mortgaged  it  to  John  Henderson,  to  secure  the  payment 
of  a  note  given  by  said  Joshua  and  Simon  Prestler.  On  the 
26th  of  August,  1822,  Henderson  obtained  from  the  judge  of 
the  District,  an  order  to  this  effect :  "  Let  the  tract  of  land  men- 
tioned and  described  in  the  within  petition,  and  in  the  annexed 
mortgage,  be  seized  and  sold  according  to  the  provisions  of  the 
statute  in  such  case  made  and  provided."  On  this  the  sheriff 
returned:  ''In  this  case  the  land  has  been  sold  on  twelve- 
months' credit,  and  a  bond  taken  for  91700,  agreeably  to  the 
act  of  1817.  Concordia,  February  24th,  1823."  A  twelve- 
months' bond,  executed  by  Peter  Prestler  senr.  and  Simon 
Prestler,  as  surety  to  John  Henderson,  for  91700,  dated  Febru- 
ary 17th,  1823,  is  filed,  with  a  deed  from  the  sheriff  to  Peter 
Prestler  senr.  for  the  land,  stating  in  what  way  it  had  been 
sold  to  him,  the  giving  of  the  bond,  and  with  the  other  usual  re- 
citals in  deeds  of  that  description.  The  twelve-months'  bond 
hecsixae  due  on  the  17th  February,  1824,  and,  on  the  19th,  an  ex- 
ecution was  issued  on  it,  upon  which,  the  sheriff  appears  to 
have  made  no  return ;  but  a  deed  from  him  to  the  plaintiff  is 
found  in  the  record,  dated  March,  20th,  1824,  in  which  he  says, 
that  he  had  sold  him  the  land  under  the  feri  facias  af<M:esaid 

Upon  the  order  or  decree  of  the  judge  given  on  the  26th  of 
August,  1822,  it  does  not  appear  that  any  writ  or  process  issued 
from  the  clerk  of  the  parish  to  the  sheriff,  directing  him  to  sell 
the  property ;  but  we  find  that  an  appraisement  of  it  was  made, 
on  the  7th  of  October,  1822. 

The  par(d  evidence  establishes  the  fact,  of  the  defendant  be- 
ing in  possession  of  the  land  mentioned  in  the  certificate  of  con- 
firmation to  Joshua  Prestler,  and  that  he  has  been  so  since  the 
year  1828,  or  1829.  The  same  witness  who  proves  this  fact, 
says,  as  we  understand  the  testimony  as  taken  down,  that  he 
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saw  Broughton  at  the  time  of  the  sale  of  the  land,  ^'  and  per- 
haps has  seen  lum  there,  one  time  since."  There  is  some  dis- 
crepancy in  the  statements  of  the  witnesses,  as  to  the  time  since 
the  plaintiff  has  resided  out  of  the  State  ;  but  the  best  evidence 
on  the  subject,  fixes  the  time  at  about  the  year  1826  or  1827. 
The  defendant  had  the  land  leased  to  a  tenant,  and  exhibited  no 
title  of  any  description. 

When  the  plaintiff  had  concluded  his  testimony,  the  defen- 
dant's counsel  moved  to  dismiss  the  plaintiff's  action,  as  he  had 
failed  to  make  out  a  legal  title  to  the  premises,  and  that  the 
defendant  have  a  final  judgment  in  his  favor.  On  this  motion, 
and  the  evidence,  the  cause  was  submitted  to  the  court,  and  a 
judgment  for  the  defendant  was  given  generally,  no  other 
reason,  than  that  the  law  and  evidence  were  against  the  plaintiff, 
being  assigned  by  the  judge.  From  this  judgment  the  plaintiff 
has  appealed. 

The  first  question  to  which  the  plaintiff's  counsel  has  direct- 
ed our  attention,  is  a  bill  of  exceptions  taken  by  him  to  the 
opinion  of  the  court,  refusing  to  permit  him  to  offer  as  evidence 
the  record  of  the  suit  of  Hoover's  Curator  v.  William  Parherjr. 
and  Edward  Broughton^  it  being  the  case  set  forth  in  the  petition, 
for  the  purpose  of  supporting  the  allegation  that  the  only  title 
the  defendant  had  was  derived  from  the  plaintiff,  and  that  he 
held  under  him.  This  was  objected  to,  on  the  ground  that  the 
plaintiff  must  recover  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  that  of  his  adversary.  The  court  sustained 
the  objection,  and  rejected  the  evidence. 

We  are  of  opinion  that  the  court  erred,  in  rejecting  the  evi- 
dence offered  and  described  in  the  bill  of  exceptions.  It  was 
clearly  not  good  for  the  purpose  of  forcing  a  title  on  the 
defendant,  or  to  set  up  one  for  him ;  but  we  think  it  was 
good  evidence,  to  show  under  what  pretext  he  went  into  pos- 
session of  the  land,  and  also  to  destroy  the  plea  of  prescription. 
If  the  defendant  got  possession  under  a  color  of  title  derived 
from  the  plaintiff,  he  cannot  afterwards  throw  it  aside,  and  set 
up  his  possession  against  it,  and  maintain  his  plea  of  prescrip- 
tion. Suppose  it  had  been  a  le€Lse  the  plaintiff  had  offered,  or  a 
sale  accompanied  with  a  counter-letter ;  it  is  certain  that  the  de- 
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fendant  would  not  have  been  permitted  to  say  that  he  did  not 
wish  the  plaintiff  to  make  a  title  for  him,  and  thus  reject 
the  very  title,  or  pretext  of  one,  under  which  he  got  posses- 
sion. The  Code  of  Practice,  art.  44,  says  that  the  plaintiff 
"  must  make  out  his  title ;"  but  it  does  not  say  how  he  shall 
make  it  out,  nor  what  kind  of  a  title  must  be  made  out  against 
one  who  holds  under  him.  The  defendant  was  not  necessarily 
bound  by  the  title  which  the  plaintiff  wished  to  show  he  had ; 
he  very  probably  had  a  right  to  set  up  any  other  he  had ; 
nor  are  we  prepared  to  say,  that  the  title  offered  would  be 
binding  as  to  the  question  of  possession.  That  would  depend 
on  the  fact,  whether  the  defendant  used  it  to  obtain  posses- 
sion. If  he  did  not,  the  plaintiff  cannot  saddle  him  with  it 
against  his  will ;  but  if  he  did  so  use  it,  he  cannot  escape 
the  consequences,  by  throwing  it  off  after  the  purpose  is  ef- 
fected. 

The  movement  made  by  the  counsel  for  the  defendant  is 
somewhat  novel  in  our  courts,  and  such  a  course  of  practice  is, 
perhaps,  not  without  its  hazards.  It  is  similar  to  what,  in  the 
common  law  courts,  is  called  a  demurrer  to  the  evidence  ;  which 
admits  all  that  is  stated  to  be  true,  and  makes  the  issue,  whether 
the  plaintiff's  case  is  made  out,  or  not.  If  we  should  hold  the 
counsel  strictly  to  the  consequences  of  this  kind  of  practice,  the 
interests  of  his  client  would  not,  perhaps,  be  much  advanced  by 
the  motion,  as  in  the  present  position  of  the  case,  he  stands  before 
us  as  a  naked  possessor.  It  is  true,  that,  in  his  answer,  he  says,  he 
has  a  title  translative  of  property ;  but  he  does  not  state  its 
character,  how,  or  from  what  source  derived,  nor  any  thing 
about  it  An  allegation  on  paper,  so  general,  and  unsupported, 
does  not  strengthen  the  plea  of  possession  materially,  and  will 
not  take  the  defendant  out  of  the  position  of  a  trespasser,  and 
the  decision  of  this  court  made  in  the  case  of  BaUlio  v.  Bumetfy 
^.    8  Rob.  317. 

We  think  that  justice  to  both  parties  requires  us  to  remand 
this  case  for  a  new  trial. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  the  cause  remand- 
ed for  a  new  trial,  with  directions  to  the  judge  not  to  reject  the 
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evidence  mentioned  in  the  plaintiff's  bill  of  exceptions,  and  in 
other  respects  to  proceed  according  to  law ;  the  defendant  pay- 
ing the  costs  of  this  appeal.] 


RiCHAsn  J.  Lawrence,  Syndic  of  the  Creditors  of  Abner  Smalley, 
an  Insolvent,  v.  Emilt  L.  Guice,  Administratrix  of  the  Succes- 
sion of  the  said  Smalley. 

The  Court  of  Ftobatee  may  compel  an  administratrix  to  render  an  aeconnt  to  the 
heiTB  or  creditors,  of  whatever  property  has  le^rally  come  into  her  posMssion  as  snch ; 
but  where  she  takes  possession  of  property  not  belonging  to  the  succession,  and 
which  is  claimed  by  another,  it  has  no  jurisdiction  of  any  action  to  recover  the  proper- 
ty, nor  for  damages  for  its  detention ;  nor  can  jurisdiction  be  given  to  it,  indirectly,  by 
a  demand  for  an  account 

Where  an  insolvent  debtor  makes  a  cesrion  of  his  property,  and  it  is  accepted  by  the 
judge  for  the  benefit  of  his  creditors,  it  is  thereby  vested  in  them,  and  cannot  be 
seized,  attached,  nor  levied  on  in  any  manner.  Act  29  March,  1826,  sec.  2.  The 
death  of  the  ceding  debtor  cannot  change  the  rights  of  the  credlton  on  the  property, 
which  they  may  retain  and  sell,  as  they  might  have  done  before  his  death.  C.  C^ 
2176.  The  only  interest  which  his  succession  can  have,  is  in  any  surplus  remaining 
after  the  payment  of  the  debts ;  and  all  that  the  administrator  has  to  do,  is  to  see 
that  the  ceded  property  is  properly  administered,  and  to  claim  any  surplus.  Should 
he,  in  virtue  of  his  office,  or  under  any  other  pretext,  illegally  take  possession  of  the 
property  surrendered,  the  court,  before  which  the  surrender  was  made,  is  the  proper 
tribunal  to  enforce  the  claim  of  the  syndic. 

Apfsal  from  the  Court  of  Probates  of  Concordia,  Dwdap^  J. 

Latorence^  Syndic,  pro  8e. 

Elanif  SaunderSf  Stockton  and  Frosty  for  the  appellant.  The 
Probate  Court  is  without  jurisdiction,  ratione  materuB.  Code  of 
Practice,  arts.  d45,  346,  902.     1  La.  316.    2  La.  121. 

Garland,  J.  In  the  month  of  February,  1841,  Abner  Smalley 
presented  his  schedule  and  bUan  to  the  Judge  of  the  District 
Court,  praying  to  make  a  cession  of  his  property  to  his  creditors, 
which  was,  on  the  18th  of  that  month,  accepted  by  the  judge  for 
their  benefit,  according  to  law ;  and  a  meeting  before  a  notary 
was  ordered  to  take  place  on  the  27th  of  March,  but  fW>m  some 
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delay  in  the  notices,  it  was  postponed  to  the  lOth  of  May, 
1841,  on  which  day  and  the  following,  the  plaintiff  was  named 
Syndic  by  the  creditors ;  but  he  declining  to  give  security,  a  new 
meeting  was  ordered  to  be  held  on  the  20th  of  August,  when 
his  appointment  was  conjfirmed  by  two-thirds  of  the  creditors, 
and  he  was  dispensed  from  the  obligation  of  giving  security* 

Sometime  in  the  early  part  of  May,  1841,  Smalley  died,  leav- 
ing the  defendant,  his  widow.  On  the  15th  day  of  May,  an 
inventory  was  made  of  a  portion  of  the  estate  he  had  left,  and 
which  had  been  surrendered  to  his  creditors,  by  a  notary  and 
appraisers,  who,  at  the  close  of  the  prods-verbal^  say  that  the 
property  described,  has  been  delivered  into  the  custody  and 
guardianship  of  R.  J.  Lawrence,  Esqr.,  and  he  signs  the  inven- 
tory. On  the  29th  of  May,  a  further  and  final  inventory  was 
made  of  the  property,  being  mostly  of  the  notes,  accounts,  books, 
papers,  &c.;  and  at  the  close  of  the  procSs-verbalf  the  notaiy 
states,  that  he  has  delivered  every  thing  into  the  possession  of 
an  agent  of  Mr.  Lawrence,  the  guardian  of  the  property.  Mrs. 
Smalley  (now  Mrs.  Guice),  does  not  appear  to  have  had  any 
thing  to  do  with  any  of  these  proceedings ;  but,  on  the  24th  of 
June,  1841,  the  judge  of  the  Court  of  Probates  appointed  her 
administratrix  of  the  estate  of  Abner  Smalley,  and  she  qualified 
as  such.  The  witnesses  do  not  state  in  what  way  she  got  pos- 
session of  the  property  in  the  possession  of  Lawrence,  the 
guardian,  as  he  is  called,  nor  how  he  was  dispossessed ;  but  it 
appears  from  the  parol  testimony,  that  the  defendant  obtained 
the  control  of  the  plantation  and  slaves,  and  went  on  to  finish  and 
gather  the  crop  then  growing  on  some  land  of  her  own,  and  also 
on  the  land  surrendered  to  the  creditors.  On  the  two  places 
she  made  about  95  bales  of  cotton  of  400  lbs.  each,  which  sold  at 
prices  varying  from  6  1-2  to  9  1-2  cents  per  pound ;  and  also 
made  a  crop  of  com,  &c.  She  never  made  any  inventoiy, 
nor  was  any  made  other  than  those  mentioned,  in  which  the 
growing  crops  of  cotton  and  com  are  specified  and  appraised. 
In  making  these  crops,  the  slaves  surrendered  and  left  by 
Smalley  were  employed,  and  some  were  hired  out. 

On  the  11th  of  September,  1841,  Lawrence,  as  syndic,  pre- 
mmted  his  petition  to  the  Court  of  Probates,  reciting  the  pro- 
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ceedings  in  relation  to  the  surrender  by  Smalley,  and  his  appoint- 
ment as  syndic,  by  the  creditors.  He  says,  that  after  the  scud 
surrender  was  legally  made  and  accepted,  Smalley  died;  that 
his  widow  was  appointed  administratrix  of  his  estate ;  and 
that,  by  virtue  of  that  authority,  she  has  taken  possession  of  the 
property  surrendered,  as  well  as  of  all  the  other  property  belong- 
ing to  the  succession  of  Smalley.  He  says  that  he  is  entitled  to 
the  possession  of  the  property  mentioned  in  the  inventories  made 
as  aforesaid,  and  has  a  right  to  dispose  of  the  same  according 
to  law,  for  the  benefit  of  the  creditors.  He  prays  that,  after 
due  proceedings,  the  defendant,  as  administratrix,  may  be  de- 
creed to  deliver  up  the  property  to  him,  after  rendering  an 
account  of  the  proceeds,  &c. 

To  this  petition,  the  defendant,  as  administratrix,  filed  a  plea 
to  the  jurisdiction  of  the  Court  of  Probates,  and,  in  case  it  should 
be  overruled,  she,  for  answer,  denies  that  any  legal  surrender 
was  ever  made  by  Abner  Smalley  for  the  benefit  of  his  credi- 
tors, and  avers  that  the  same  was  never  accepted  by  the 
creditors  of  Smalley  in  his  lifetime.  She  also  denies  that  Law- 
rence is  syndic.  She  admits  her  lawful  appointment  as  admin- 
istratrix, and  asserts  her  right  to  administer  according  to  law ; 
and  prays  that  she  may  be  allowed  to  proceed  to  do  so»  and  that 
the  plaintifiT's  demand  be  dismissed. 

On  the  trial,  the  plea  to  the  jurisdiction  of  the  court  was  over- 
ruled ;  and,  after  hearing  evidence,  it  was  decreed  that  the  de- 
fendant, in  her  representative  capacity,  deliver  to  the  syndic  the 
full  possession  of  the  property  described  and  set  forth  in  the 
inventories  aforesaid,  as  belonging  to  the  succession  of  Smalley, 
and  that  she  render  a  just  and  full  account  to  him,  the  syndic, 
and  pay  the  costs.  This  judgment  is  dated,  12th  November, 
1841. 

On  the  24th  of  February,  1841,  Mrs.  Smalley,  in  her  capacity 
aforesaid,  presented  a  petition  to  the  Court  of  Probates,  in  which 
she  states  that,  by  reason  of  the  proceedings  of  the  creditors  of 
her  deceased  husband,  Lawrence  had  been  appointed  syndic ; 
that  the  estate  of  said  Smalley  had  been  inventoried  and  duly 
delivered  to  the  said  Syndic,  who  took  it  into  possession,  and  has 
disposed  of  it  by  virtue  of  his  appointment,  except  certain  lands 


222  ALEXANDRIA, 


Lawrence,  Syndic,  v.  Guice,  Administratrix. 


which  she  claims  in  her  own  right,  and  which  were  then  in 
litigation  between  her  and  the  syndic,  in  consequence  of  which 
she  says  no  property  belonging  to  the  succession  of  Smalley 
remains  in  her  hands  to  be  administered,  and  never  was  by  her 
administered,  for  the  cause  aforesaid.  She,  therefore,  prays 
that  the  syndic  be  notified,  and  she  discharged  from  her  duties 
as  administratrix,  and  that  this  statement  be  taken  as  a  full 
account  of  her  administration. 

To  this  application  the  syndic  made  opposition,  averring  that 
the  said  administratrix  has  not  rendered  a  full  and  fair  account, 
and  that  she  has  not  paid  over  to  him  the  proceeds  of  the  pro- 
perty held  by  her  as  such.  He  alleges  that  the  land  held  by 
her  as  administratrix,  produced  one  hundred  bales  of  cotton, 
worth  85,000 ;  and  that  other  proceeds  were  derived  from  the 
said  land  and  negroes,  worth  81,000.  That  she  received  the 
hire  of  six  slaves  not  employed  in  cultivating  the  land,  for  the 
period  of  ten  months,  each  of  whom  was  worth  the  sum  of 
915  per  month.  He,  therefore,  prays  that  Emily  L.  Guice  may 
be  condemned  to  pay  him  the  several  sums  of  money  above 
stated,  in  pursuance  of  the  judgment  previously  rendered,  and 
be  compelled  to  prove  all  the  allegations  of  her  petition,  and  ren- 
der a  just  and  full  account  of  her  administration ;  and  he  fur- 
ther asks,  that  should  the  said  Emily  not  be  liable  to  pay  him 
the  fruits  or  produce  of  the  land  (which,  we  suppose,  is  meant 
by  the  term  "  proceeds"),  that  then  he  have  judgment  for  the 
hire  of  the  slaves  in  her  hands,  she  having  converted  the  said 
hire  to  her  own  use  and  profit. 

On  the  matters  put  in  contest  by  these  last  proceedings, 
the  parties  went  to  trial,  and  on  the  5th  of  September,  1842,  a 
decree  was  made,  ordering  that  the  account  rendered  by  Emily 
L.  Guice  be  rejected,  and  that  Lawrence,  the  syndic,  recover  of 
her,  as  administratrix,  the  sum  of  82,400,  with  five  per  cent  in- 
terest thereon ;  and  it  was  further  ordered,  that  she  render  a  full 
and  correct  account  of  her  administration  of  the  succession  of 
Smalley,  within  sixty  days.  From  this  judgment  Emily  L. 
Smalley  prays  an  appeal,  and  gives  a  bond  in  that  name. 

The  Syndic  has  mixed  up  his  dem^ds  in  so  very  confused  a 
way,  sometimes  presenting  claims  against  Mrs.  Smalley  in  one 
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name  and  then  in  another,  and  sometimes  against  her  personally, 
and  then  €ts  administratrix,  that  we  find  it  difficult  to  separate 
them,  or  to  ascertain  what  the  Probate  Court  hejs  jurisdiction 
of,  and  of  what  not.  Of  such  demands  as  are  made  against  Mrs. 
Smalley  personally,  it  is  certain  that  the  court  has  no  jurisdic- 
tion. Of  whatever  property  it  can  be  shown  that  she  legally 
came  into  possession  of  as  administratrix,  that  court  can  com- 
pel her  to  render  an  account  to  the  heirs  or  creditors ;  but  if 
she,  as  administratrix,  took  into  her  possession  property  not  be- 
longing  to  the  succession,  th^  possession  and  title  of  which  is 
claimed  to  be  vested  in  another,  the  Probate  Court  has  no  right 
to  entertain  an  action  for  the  recovery  of  that  property  directly, 
or  for  damages  for  its  detention,  and  the  claimant  cannot  evade 
the  prohibition  of  the  law,  and  give  the  court  jurisdiction,  by  a 
demand  for  an  account,  when  if  the  claim  had  been  presented 
directly,  no  doubt  could  exist  as  to  the  want  of  jurisdiction  in 
the  Court  of  Probates. 

The  law  is,  that  as  soon  as  an  insolvent  debtor  makes  a  ces- 
sion of  his  property,  and  it  is  accepted  by  the  judge  for  the  bene- 
fit of  the  creditors,  it  is  thereby  vested  in  them,  and  is  not  lia- 
ble to  be  seized,  attached,  nor  levied  on,  in  any  manner.  B.  & 
C.'s  Dig.  495.  If  the  ceding  debtor  should  die,  it  does  not 
change  the  right  the  creditors  have  upon  the  property.  They 
are  entitled  to  retain  the  possession,  and  to  sell  it,  in  the  same 
manner  as  they  were  before  the  death  of  the  debtor.  Civil 
Code,  art.  2176.  The  only  interest  which  the  succession  of  the 
ceding  debtor  can  have,  is  in  the  surplus  after  the  debts  shall  be 
paid.  It,  therefore,  follows,  that  all  that  an  administrator  of 
the  succession  of  a  ceding  debtor  has  to  do,  so  far  as  the  ceded 
property  is  concerned,  is  to  see  if  it  be  properly  administered, 
and  to  ascertain  if  a  surplus  shall  remain  after  the  payment  of 
the  debts,  and  claim  it.  If,  under  the  pretext  of  his  office,  or 
any  other,  he  take  possession  of  the  property  surrendered,  with- 
out right  or  lawful  authority,  the  District  Court  in  which  the 
surrender  has  been  made,  and  which  has  general  jurisdiction,  is 
the  proper  tribunal  to  enforce  the  claim ;  and  so  of  an  action  for 
damages  for  unlawfully  detaining  the  property. 

In  this  case,  it  appears  that  Lawrence  was  in  possession  of  the 
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property,  in  a  right  of  some  kind,  for  the  use  and  benefit  of  the 
creditors.  He  was  called  a  guardian  by  the  notary,  and  accept- 
ed the  trust,  having  been  at  the  same  time  selected  by  the 
creditors  as  their  agent.  He  did  not  immediately  qualify  him- 
self, but  that  did  not  divest  the  creditors  of  their  rights ;  nor 
was  he  deprived  of  his  guardianship  of  the  property,  by  the  ap- 
pointment of  a  representative  to  the  succession  of  Smalley.  If, 
without  cause,  he  gave  up  the  property  vested  in  the  creditors, 
entrusted  to  his  care,  to  a  person  not  entitled  to  the  title  or  pos- 
session of  it,  the  Court  of  Probates  is  not  the  tribunal  to  afford 
him  relief.  We  are,  therefore,  of  opinion,  that  the  Court  of 
Probates  had  no  jurisdiction  of  the  case,  and  think  the  excep- 
tion to  its  jut'isdiction  should  have  been  sustained. 

It  isy  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nuUed  and  reversed,  and  the  case  dismissed,  as  in  case  of  non- 
suit; the  syndic,  R.  J.  Lawrence,  paying  the  costs  in  both 
courts. 


Ann  Routh  v.  John  Route,  Her  Husband. 

Where  a  mairiaire  was  contracted  in  another  State,  with  the  bona  fide  intentioa  of 
making  thia  the  matrimonial  residenoe,  and,  in  pmsaance  of  raeh  intention,  the 
paitiee  become,  within  a  reasonable  time,  domiciliated  in  this  State,  the  property  be- 
longing to  the  wife  before  the  marriage^  and  received  by  the  husband  at  the  time, 
or  afterwank,  remains  her  separate  estate,  acoordfaig  to  the  laws  of  this  State. 

Appeal  from  the  District  Court  of  Conc(»rdia,  Wittson,  J. 

Stacy  and  Sparrow^  for  the  plaintiff. 

J^.  H,  and  T.  P.  Farrarf  for  the  appellcmts. 

BuLLARD,  J.  In  this  case  the  plaintiff  sues  her  husband  for  a 
separation  of  property.  She  alleges  that,  in  October,  1815,  she 
intermarried  with  him  in  Adams  county,  Mississippi  Territory, 
and  that  he  then  resided  in  the  parish  of  Concordia.  That  soon 
after  their  marriage,  in  pursuance  of  a  well  known,  previously 
expressed  intention  of  both  parties,  they  removed  to  his  domicil 
and  residence  in  the  parish  of  Concordia.    That  she  was  then 
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owner  of  a  considerable  property  in  her  own  right,  which,  after 
the  marriage,  was  paid  over  to,  and  received  by  her  said  hu8« 
band.  She  also  enumerates  seyeral  slaves  and  their  increase, 
whom  she  alleges  are  in  possession  of  her  husband,  who,  it  is 
averred,  is  in  embarrassed  circumst€tnces. 

The  Agricultural  Bank  of  Natchez  and  James  Brown  of 
New  York,  alleging  themselves  to  be  creditors  of  the  defen* 
dant  to  a  large  amount,  intervened  and  made  opposition  to 
the  plaintiff's  pretensions.  They  deny  that  the  plaintiff  has  any 
rights ;  they  allege,  on  the  contrary,  that  the  parties  were  mar- 
ried and  domiciled  in  the  Territory  of  Mississippi,  where,  by  law, 
the  personal  property  owned  by  the  wife  before  the  marriage, 
vests  absolutely  in  the  husband.  This  is  admitted  to  be  the 
law  of  that  Territory. 

The  plaintiff  had  judgment  according  to  the  prayer  of  her 
petition,  and  the  interveners  prosecute  the  present  appeal. 

There  appears  to  be  no  difficulty  in  relation  to  the  amount  of 
the  property  owned  by  the  plaintiff;  and  the  only  important 
question  which  the  case  presents,  relates  to  the  matrimonial 
domicil  of  the  parties.  According  to  the  well  settled  doctrine 
of  the  law,  if  the  parties  contracted  marriage  with  a  bona  Jide 
intention  of  making  Louisiana  the  place  of  their  common  or 
matrimonial  residence,  and,  in  pursuance  of  such  intention,  did 

within  a  reasonable  time,  become  domiciled  in  this  State,  then 

• 

the  property  belonging  to  the  wife  before  marriage,  and  received 
by  the  husband  afterwards,  or  at  the  time,  remained  her  separate 
estate,  according  to  the  laws  of  Louisiana.  3  Mart.  60.  2 
Mart.  N.  S.  574.    Story,  on  the  Conflict  of  Laws,  No.  101,  e^  seq. 

The  evidence  shows  that  the  plaintiff  was,  at  the  time  of  her 
marriage,  an  orphan,  residing  with  her  uncle  in  the  Mississippi 
Territory,  and  that  Routh  was  a  minor,  managing  the  planta- 
tion of  his  father,  in  the  State  of  Louisiana.  Judge  Perkins,  a 
perfectly  disinterested  witness,  states  that  he  had  known  the 
parties  from  an  early  period.  The  defendant,  before  his  mar- 
riage, divided  his  time  between  his  father's  residence  in  Natchez, 
and  his  plantation  on  Lake  St.  Joseph,  in  the  parish  of  Concor- 
dia. In  1814,  he  was  his  father's  overseer  on  the  same  planta- 
tion.   In  1815  his  time  was  again  divided  between  his  father^s 
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residence  and  plantation.  After  their  marriage  they  resided 
together  on  Lake  St.  Joseph,  until  about  1820  or  1822,  and  then 
often  at  their  city  residence,  Natchez.  Witness  is  not  aware 
that  Routh  ever  relinquished  his  citizenship  in  Louisiana.  He 
kept  up  two  establishments ;  one  for  the  advantage  of  society, 
and  the  other  {or  profit.  He  stales  that  Routh  was  more  than 
once  elected  to  the  legislature,  and  was  often  a  member  of  the 
police  jury.  This  witness  cannot  say  what  were  the  intentions 
of  the  parties  as  to  residence,  but  thinks  it  most  likely  that  they 
intended  to  reside  in.  Louisiana,  as  Mr.  Job  Routh  told  him,  he 
had  paid  his  son  John,  the  defendant,  9500  a  year  as  an  over- 
seer for  him,  prior  to  his  marriage,  and  that  he  sanctioned  his 
marriage,  young  as  he  was,  on  condition  that  he  would  reside 
with  his  family,  on  his  (Job  Routh's)  plantation,  in  Concordia ; 
and  that  he  was  to  pay  him  hire  for  Mrs.  Routh's  negroes  91500, 
to  be  added  to  the  8500  as  overseer,  making  $2000.  He  was  to 
pay  his  son  annually  for  his  services,  and  the  use  of  her  property. 
They  did  reside  on  his  father's  plajitation  some  two,  three,  or 
four  years ;  afterwards  at  Hollywood,  the  residence  of  John 
Routh,  on  Lake  St.  Joseph,  until  after  the  completion  of  their 
town  house,  after  which  their  time  was  measurably  divided 
between  the  two  places. 

It  is  clearly  shown  that,  soon  after  the  marriage,  the  parties 
did  remove  to,  and  establish  their  matrimonial  domicil  in  Lou- 
isiana; and  several  witnesses,  whose  testimony  is  unimpeached, 
have  testified  that  this  removal  was  in  pursuance  of  a  previous 
declared  intention  of  the  parties. 

The  evidence  of  citizenship  of  John  Routh  from  1814  till  1822, 
is  full  and  conclusive.  We  find  him  representing  his  neighbor- 
hood in  the  police  jury;  sometimes  his  parish  in  the  House  of 
Representatives  of  the  General  Assembly,  and  frequently  in 
attendance  upon  the  courts  as  a  grand  or  petit  juror ;  in  diort 
performing  the  various  actions  of  a  citizen.  If,  in  1833,  he 
made  a  formal  declaration  of  his  intention  to  make  the  said 
parish  of  Concordia  his  sole  and  exclusive  domicil,  it  by  no 
means  implies  that  in  law,  his  domicil  was  not  in  fact  previously 
there ;  and  we  can  regard  that  declaration  as  having  no  other 
effect  than  to  give  public  notice,  that,  although  a  part  of  the  year 
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was  qpent  in  a  place  which  offered  greater  resources  in  a  social 
point  of  view,  and  especially  for  the  education  of  his  children, 
yet  he  still  retained  the  parish  of  Concordia,  as  his  sole  legal 
domieiL 

The  intervenors  have  pleaded  the  prescription  of  five,  ten, 
twenty,  and  thirty  years ;  but  their  counsel  has  not  explained  to 
us  by  what  part  of  the  Code,  or  the  laws  of  the  land,  the  claims 
of  the  wife  against  the  husband  can  be  lost  by  prescription, 
during  the  existence  of  the  marridge. 

Upon  the  whole  we  conclude,  with  the  District  Court,  that  the 
rights  of  the  parties  are  to  be  governed  by  the  laws  of  Louisiana. 

Judgment  affirmed. 


John  Calderwood  r.  William  Trent. 

The  propriety  of  alkming  any  amendmento  to  a  petition  for  an  injunction,  a  question- 
able. None  afaoold  ever  be  allowed,  unleos  manifeetly  for  the  promotion  of  joetice ; 
and  aa  affidavit  of  the  truth  of  the  allegation^  and  of  the  caneea  that  make  the 
amendments  necessary,  should  always  be  required.  An  amended  petition  should 
never  be  allowed  in  such  a  case,  where  delay  seems  to  be  the  object 

A  trivial  enor  in  Che  amount  of  the  costs  of  a  judgment,  is  no  ground  for  enjoining  the 
executMii.  The  ii^ured  party  may  have  it  corrected)  under  the  order  of  the  judge 
of  the  court  which  rendered  the  judgment»  in  the  clerk's  office,  where  all  the  records 
and  documents  necessary  to  enable  the  proper  costs  to  be  taxed,  may  be  found. 

The  damages  allowed  by  the  third  section  of  the  act  of  25th  March,  183 1,  on  the  dis- 
solution of  an  injunction,  are  not  to  be  calculated  on  the  whole  amount  of  the  debt 
tot  which  the  ezeootion  was  issued,  where  it  was  not  enjoined  for  the  whole  amount. 
They  should  be  ealoulated  on  the  amount  enjoined. 

Appeal  from  the  District  Court  of  Ouaehita,  Curry ^  J. 

GarreU^  for  the  appellants. 

McOuirCf  for  the  defendant. 

Garland,  J.  The  case  of  the  present  defendant  against  the 
plaintiff,  was  before  us  at  the  October  term,  1842,  and  the 
judgment  of  the  inferior  court  was  then  affirmed.  3  Rob.  109. 
The  judgment  of  this  court  was  recorded  in  the  court  from 
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which  the  appeal  was  taken;  whereupon  an  execution  was 
issued,  and  the  sheriff  was  proceeding  to  execute  it,  when  the 
defendant  therein,  the  present  plaintiff,  after  one  or  more  unsuc- 
cessful applications  to  the  judge  to  cau^e  the  amount  of  pro- 
perty seized  to  be  reduced,  presented  a  petition  for  an  injunc- 
tion on  a  variety  of  grounds ;  but  as  the  judge  only  granted  it 
on  three,  we  shall  state  them. 

The  first  is,  that  costs  are  charged  by  the  clerk  and  sheriff, 
which,  as  he  believes,  are  not  authorized  by  law ;  and  he  asks 
that  those  officers  may  be  ordered  to  produce  and  file  an  expli- 
cit fee  bill,  showing  the  various  items  of  their  costs ;  also,  that 
no  part  of  the  costs  of  an  injunction  suit  in  the  said  court,  should 
be  charged  to  him,  as  he  had  succeeded  in  that  case,  and  Trent 
was  liable  for  those  costs ;  and  further,  he  alleges,  no  tax  fee 
can  be  charged  against  him. 

The  second  ground  is,  that  on  the  3d  of  December,  1642,  the 
sheriff  had  made  a  sum  of  8317  17,  by  the  sale  of  a  female 
slave,  and  had  only  credited  $46  56  on  the  execution,  when  he 
should  have  given  credit  for  the  first  named  sum. 

The  third  ground  is,  that  a  man  slave,  named  Charles,  has 
never  been  seized,  and  cannot  be  sold ;  that  he  is  not  in  the 
parish ;  was  never  in  the  possession  of  the  sheriff,  and  that  that 
officer  has  no  control  over  him  ;  that  attempting  to  sell  him  un- 
der such  circumstances  would  be  a  sacrifice  of  him  ;  and  that 
he  cannot  be  sold,  until  the  other  property  seized  is  discussed. 

The  defendant  filed  an  answer,  commencing  with  a  general 
denial  of  all  the  allegations  in  the  petition,  and  then  averred  that 
the  injunction  was  illegally  issued  and  ought  to  be  dissolved,  as 
no  affidavit  was  mcuie  according  to  law.  The  answer  then  as- 
serts that  the  grounds  for  injunction  stated  are  untrue,  and  in- 
sufficient to  maintain  it.  That  as  to  the  first  ground,  the  allega- 
tions are  too  general  in  relation  to  the  fees,  and  state  nothing 
specific,  or  definite.  As  to  the  second  ground,  it  is  asserted  that 
the  proper  credit  was  placed  on  the  execution,  before  the  iiyunc- 
tion  was  issued.  To  the  third  ground  the  answer  is,  that  the 
slave  Charles  was  in  the  possession  of  the  plaintiff  when  the 
seizure  was  made ;  but  that  he  was  secretly  conveyed  out  of 
the  parish,  and  fraudulently  sold.     It  is,  therefore,  asked,  that  the 
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injunction  be  dissolved,  Mrith  the  highest  rate  of  interest,  costs, 
and  damages. 

At  the  term  of  the  court  subsequent  to  obtaining  the  ii\junc- 
tion,  the  plaintiff  presented  an  amended  petition,  alleging  va- 
rious matters  that  had  occurred  since  the  ii\junction  was  grant- 
ed, which  was  not  sworn  to  by  the  plaintiff.  Its  reception  was 
objected  to,  and  the  objection  overruled  by  the  court,  when  the 
defendant  took  a  bill  of  exceptions.  The  propriety  of  allowing 
any  amendment  to  a  petition  for  an  iiyunction,  in  any  case,  is 
very  questionable,  and  none  should  be  allowed,  except  it  is  most 
manifestly  for  the  promotion  of  justice,  under  peculiar  circum- 
stances ;  and  an  affidavit  of  the  verity  of  the  allegations,  and  of 
the  causes  that  make  the  amended  petition  necessary,  should 
be  required  in  every  such  case.  In  no  instance  should  an 
amended  petition  be  permitted  when  the  object  appears  to  be 
delay.  There  is  no  affidavit  appended  to  the  amendment  pro- 
posed, and  we  do  not  see  that  the  statements  themselves  are 
very  material.  We  are,  therefore,  of  opinioi^,  that  the  judge 
erred  in  permitting  the  amended  petition  to  be  filed. 

The  plaintiff  also  propounded  interrogatories  to  Steven^  the 
sheriff,  in  relation  to  the  costs  and  fees  in  the  execution,  to  an- 
swering which  no  objection  was  made.  For  answers  to  these 
questions,  he  stated,  on  oath,  that  the  amount  of  his  costs  is 
•70  16,  as  stated  in  a  detailed  bill,  in  the  various  suits  between 
the  parties,  which  bill  of  fees,  he  says,  is  correct,  as  he  believes. 
With  these  answers,  two  long  and  detailed  bills  of  the  clerk's 
and  sheriff's  fees  are  filed. 

The  evidence  in  relation  to  the  credit  claimed  is,  that  the  at- 
tcHrney  of  the  plaintiff  went  to  the  sheriff's  office,  and  asked  to 
look  at  the  execution  in  the  case  of  Intent  v.  CaUenooodf  and 
finding  on  it  an  endorsement,  or  memorandum  of  a  credit,  for 
only  946  56,  availed  himself  of  it  to  obtain  an  ii\junction,  with- 
out using  any  effort  to  have  it  corrected.  As  soon  as  the  coun- 
sel for  Trent  ascertained  the  state  of  the  matter,  he  immediately 
had  the  credit  for  9317  17,  entered  on  the  execution,  before  any 
process  was  served,  although  the  petition  was  filed. 

The  evidence  in  relation  to  the  negro,  is,  that  the  sheriff, 
knowing  that  the  plaintiff  had  such  a  slave,  intended  to  levy 
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the  execution  on  him,  and  made  out  a  notice  of  seizure  accord- 
ingly,  and  also  an  advertisement.  At  the  time,  he  did  not  have 
possession  of  the  slave  Charles ;  and  when  he  attempted  to  get 
possession,  he  found  that  the  plaintiff,  or  some  other  person,  had 
secretly  earned  the  slave  out  of  the  parish. 

The  court  below  dissolved  the  iiyunction,  and  allowed  the 
sum  of  two  hundred  and  fifty  dollars  as  damages,  being  ten  per 
cent  on  the  sum  of  t2,500,  the  amount  of  the  debt  enjoined. 
From  this  judgment  the  plaintiff,  and  his  surety,  B.  Hemken, 
have  appealed. 

The  judge  has  not  given  us  the  reasons  for  his  judgment ;  and 
we  have  sought  in  vain  through  the  record,  for  any  evidence  of 
equity  on  behalf  of  the  plaintiff.  He  has  not,  in  our  opinion, 
{M^sented  such  evidence  as  will  justify  us  in  disregarding  the 
oath  of  the  sheriff,  who  says  that  he  believes  the  costs  are  cor^ 
rectly  taxed  in  the  bills  filed  vrith  his  answers.  If  they  are  not, 
it  is  in  the  power  of  the  party  to  have  it  correctly  done,  under 
the  order  of  the  judge,  in  the  clerk's  office,  where  all  the  records 
and  documents  are  to  be  found  to  enable  the  proper  costs  to  be 
entered.  A  trivial  error  in  assessing  the  costs,  is  no  ground  for 
an  iojunction ;  and  if  it  were,  the  plaintiff  has  not  presented 
us  the  means  of  c<Nrrecting  it 

As  to  the  credit  of  9317  17  claimed,  the  plaintiff  has  obtained 
the  benefit  of  it,  and  we  have  no  doubt  would  have  had  it 
without  this  suit,  if  he  had  asked  for  it.  But  this  did  not  suit 
his  purpose.  We  do  not  believe  he  had  any  apprehension  of 
having  it  to  pay  a  second  time,  when  he  asked  for  this  iiqunc- 
tion. 

The  conduct  of  the  plaintiff  in  relation  to  the  slave  Charles, 
is  as  indefensible  as  his  other  proceedings  in  this  case.  After 
the  sheriff  found  that  he  could'  not  get  possession  of  the  slave^ 
it  is  not  alleged  or  pretended  that  he  intended  to  sell  the  negra 
He  doubtless  hoped  he  might  get  possession  of  him  before  the 
sale ;  and  that  he  did  not,  is  the  fault  of  the  plaintiff  himself. 
If  he  was  anxious  to  avoid  a  sacrifice  of  the  slave,  in  conse- 
quence of  his  absence,  it  was  easy  to  prevent  it  by  delivering 
him  to  the  sheriff. 

This  case  is  one  of  the  instances  in  which  tiie  equitable  reme- 
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dy  of  ii\janotion  has  been  used,  to  embarrass  and  delay  a  party 
in  the  oollecticm  of  a  just  debt,  by  legal  technicalities,  and  the 
judge  below  seems  to  have  so  considered  it ;  and  in  his  zeal  to 
punish  properly  the  party,  he  has  overlooked  the  proper  basis  on 
which  to  estimate  the  damages  given  by  the  act  of  the  Legisla- 
ture of  1881.  He  has  allowed  ten  per  cent  damages  on  the  sum 
of  92,500,  the  amount  of  the  principal  debt  in  the  execution  ; 
but,  by  reference  to  the  order  for  the  injunction,  it  will  be  seen 
that  the  sheriff  was  restrained  as  to  a  part  only.  We  have 
examined  the  testimony  closely,  and  the  most  we  can  make  of 
the  items  etycHned  is  tldOO  14,  being  the  appraised  value  of  the 
slave  Charles,  the  costs  of  the  proceeding,  and  the  credit  claimed. 
The  damages  assessed  are  $250,  on  the  above  mentioned  sum, 
which  is  more  than  the  twenty  per  cent  allowed  by  law.  This 
compels  us  to  release  the  judgment,  in  order  to  correct  this 
error,  although  the  plaintiff  should,  in  our  opinion,  pay  the  high- 
est rate  of  damages  allowed  by  law. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment,  so  far 
as  it  dissolves  the  ii^junction,  be  affirmed,  but  so  for  as  it  re- 
lates  to  the  damages,  it  is  reversed ;  and  proceeding  to  give 
such  judgment  as  ought  to  have  been  given  in  the  court  below, 
it  is  ordered  and  decreed,  that  the  defendant,  Trent,  do  recover 
of  the  plaintiff,  John  Oalderwood,  and  his  surety,  B.  Hemken, 
in  aolidOf  the  sum  of  9240  damages,  being  at  the  rate  of  twenty 
per  cent  on  the  sum  enjoined ;  the  said  Calderwood  and  Hemken 
paying  the  costs  in  the  court  below,  being  bound  therefore 
jointly  and  severally ;  the  defendant,  Trent,  paying  the  costs  of 
this  appeal. 


JsAM  Baptists  Cboujb  v.  Auousmrs  St.  Dbnis. 

Where  a  nle  of  slavee  is  annulled,  at  the  Buit  of  the  croditon  of  the  vendor,  on  the 
gronnd  of  fraud,  the  porchaaer  will  not  be  re§ponabIe  for  their  hire  pending  the  suit. 
Per  Cwriam  :  All  that  is  reqaired>  by  art  1979  of  the  Civil  Code,  is,  that  the  pro- 
perty, or  its  value,  shall  be.  applied  to  the  payment  of  the  debts  of  the  plamtiff. 

That  aitidaif  fllent  as  to  the  hire  of  the  dives,  or  the  raat  of  the  property  ia 
pate. 
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Appeal  from  tlie  District  Court  of  Natchitoohes,  Kingf  J. 

Gablamd,  J.  This  case  was  before  this  court  at  the  October 
term*  1839,  when  it  was  remanded  for  a  new  trial.  The  object 
of  the  suit  was  then  stated,  and  a  judgment  given,  remanding  it 
for  a  new  trial.  14  La.  174.  It  is  sufficient  to  say  now,  that 
the  purpose  is  to  set  aside  and  annul  a  sale  of  slaves,  made  by 
the  plaintiff  to  the  defendant,  on  the  ground  that  it  was  obtained 
from  him  by  fraud,  under  pretext  of  screening  the  property 
from  his  creditors,  and  that  certain  instruments  of  writing,  given 
at  or  about  the  time  when  the  sale  was  to  be  executed,  were, 
in  effect,  counter-letters.  When  the  cause  came  again  before 
the  court  below,  the  defendant  answered  the  two  interrogato- 
ries directed  by  this  court  to  be  answered,  by  saying  that  she  had 
never  seen  the  papers  mentioned,  nor  had  she  ever  given  any 
counter-letter,  nor  did  she  know  where  the  papers  described 
were.  At  the  same  term  of  the  court,  April,  1842,  on  the  affida- 
vit of  the  plaintiff,  that  one  or  both  of  the  papers  mentioned  by 
him  were  in  the  possession  of  one  of  the  defendant's  counsel^ 
an  order  was  made  directing  him  to  jvoduce  it  or  them,  and  in 
obedience  to  it  he  produced  the  written  contract  of  hire  from 
the  defendant  to  the  plaintiff,  and  said  it  had  been  given  to  him 
by  the  former,  though  she  had,  in  effect,  sworn,  but  a  short  time 
before,  that  no  such  paper  was  ever  executed.  The  case  was 
then  tried,  alid  upon  the  answers  to  the  interrogatories,  and  some 
other  evidence,  a  verdict  was  given  by  a  jury  in  favor  of  the 
defendant,  which,  upon  motion  and  cause  shown,  was  set  aside, 
and  a  new  trial  granted.  At  the  fall  term,  1842,  of  the  court, 
the  case  was  again  tried  by  a  jury,  when  a  verdict  was  given  in 
favor  of  the  plaintiff,  which  was  on  motion  also  set  aside,  and  a 
new  trial  granted.  The  cause  then  stood  over  until  the  No- 
vember term,  1843,  when  it  was  finally  tried.  At  and  between 
the  fall  terms  of  1842  and  1843,  several  creditors  of  C^cile,  the 
plaintiff,  intervened  in  the  suit,  setting  up  their, claims,  and  al- 
leging that  the  sale  was  made  to  defraud  them,  adopting  the  al- 
legations of  the  petition,  so  far  as  they  were  applicable  to  their 
cases,  and  alleging  others,  and  all  praying  that  the  sale  might  be 
annulled,  and  the  slaves  subjected  to  the  payment  of  their  debts. 
The  answer  to  all  the  interventions  is  a  general  denial,  and 
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a  plea  that  their  debts  are  prescribed  by  five  years.    During 
the   pendency  of  the   suit,  the  plaintiff,  by  amended    peti- 
tions, from  time  to  time  increased  his  demand  for  damages, 
so   as  to  cover  the  hire,  or  value  of  the  use  of  the  slaves 
by  the  defendant.    At  the  November  term,  1843,  the  cause  was 
again  tried  by  a  jury,  and  upon  the  evidence  submitted  to  them 
a  verdict  was  given  **  for  the  defendant,  that  the  sale  stand 
good  as  between  the  defendant  and  the  plaintiff;"  but  as  to  the 
intervener,  **  that  the  sale  to  the  defendant  be  annulled.''    The 
jury,  fiirther,  go  on  to  say,  that  they  give  a  verdict  in  favor  of 
Metoyer,  one  of  the  interveners  against  C^cile,  and  that  they 
*'fix  tiie  hire  of  the  said  slaves  from  1888  to  1840,  at  the  rate 
of  t75,  per  year,  ecu^h,  each  intervener  having  recourse  upon 
said  hire  from  the  time  (tf  their  intervention,  and  upon  the 
slaves  themselves,  from  the  same  time/'    After  this  verdict  was 
rendered,  the  defendant  moved  the  court  for  a  new  trial,  on  the 
ground  that  so  much  of  it,  as  was  in  favor  of  Morgan,  Dupr6, 
and  Metoyer,  the  interveners,  was  contrary  to  law  and  evidence. 
This  motion  yfBB  overruled,  and  a  judgment  was  rendered  in 
favor  of  the  defendant,  as  against  the  plaintiff,  that  he  take  no- 
thing by  his  action,  and  pay  the  costs.    But  the  court  decree 
that,  as  to  the  intervenors,  Morgan,  Dupr6,  and  Marie  Suzette 
Pierre  Metoyer,  that  the  law  and  evidence,  and  verdict  of  the 
jury  are  in  their  favor ;  wherefore  it  is  ordered,  that  the  said 
Marie  S.  P.  Metoyer,  recover  of  G6cile,  the  plaintiff,  the  sum 
#560  15,  with  interest  at  ten  per  cent  per  annum  from  April 
1st,  1843,  and  her  costs  as  to  him.*    It  is  further  decreed,  that 
the  sale  made,  in  April,  1838,  from  the  plaintiff  to  the  defendant 
of  the  slaves  named,  be  annulled,  so  far  as  it  effects  the  afore- 
said interveners,  and  that  the  defendant  pay  the  claims  of  said 
interveners  against  the  plaintiff,  G^cile,  with  interest,  and  the 
costs  of  the  suits  of  said  interveners,  or  that  she  give  up  the 
slaves  and  their  incarease,  and  f50  per  year  hire  fat  each  slave, 
the  said  interveners  to  have  recourse  upon  said  hire  from  the 


*  The  other  intervenora  had  obtained  judpnents  ascertaining  their  reepective  debts, 
before  inter7enin|r  in  this  roit 
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time  of  the  filing  of  their  respective  interventions,  and  also  upon 
the  slaves  themselves  to  satisfy  the  claims  against  Cecile,  the 
plaintiff. 

From  this  judgment  the  defendant  prayed  a  suspensive  ap- 
peal, and  has  given  a  bond  to  the  intervenors  alone,  for  the  sum 
required  by  law. 

In  this  court  the  counsel  for  the  plaintiff  and  intervenors 
have  argued  the  case  as  though  the  former  was  an  appellee  and 
party  before  us,  which  he  is  not.  He  did  not  ask  for  a  new 
trial  in  the  court  below,  nor  has  he  appealed  froip  any  part  of 
the  judgment.  When  the  defendant  asked  for  a  new  trial,  she 
expressly  limited  the  motion  to  so  much  of  the  verdict  as  was 
against  her.  When  she  took  the  appeal,  the  plaintiff  was  not 
made  a  party  to  it ;  no  bond  was  given  to  him,  nor  was  he  cited 
so  far  as  the  record  informs  us.  We  cannot  presume  that  the 
defendant  intended  to  appeal  from  a  judgment  in  her  favor. 
The  plaintiff  has  no  right,  without  asking  for  an  appeal  in  the 
court  below  from  a  judgment  rendered  againt  him,  to  thrust  him- 
self into  this  tribunal,  without  being  cited,  and  without  having 
given  bond  and  security,  or  complied  with  any  legal  formalities. 
So  far  as  is  relates  to  him  we  cannot  go  into  an  investigation 
of  the  case,  nor  of  the  exception  taken  by  the  defendant  as  to 
the  action. 

As  to  the  intervenors,  they  all  appear  to  be  judgment  credi- 
tors of  CecUe,  the  plaintiff,  in  suits  conunenced  since  the  insti- 
tution of  the  suit  by  him  against  the  defendant ;  but  testimony 
was  offered  and  heard,  without  objection,  to  prove  that  the  debts 
existed  and  were  owing  before  the  sale  in  April,  1838,  although 
the  notes  in  two  cases  bear  date  long  subsequently.  The  question 
of  fraud  and  simulation,  as  between  these  creditors  and  the  de- 
fendant, is,  therefore,  to  be  decided.  The  plaintiff  admits  that 
one  of  the  purposes  in  making  the  sale  to  the  defendant,  was  to 
defraud,  or  at  least  delay  his  creditors,  of  which  purpose,  he  says, 
he  soon  repented.  He  is  proved  to  be  notoriously  insolvent, 
and,  as  between  him  and  his  creditors,  the  case  may  be  con- 
sidered as  clearly  made  out.  As  against  the  defendant,  it  also 
appears  to  us,  that  there  is  sufficient  evidence  of  simulation  and 
fraud  towards  the  creditors,  to  annul  the  sales  to  them.     It  is 
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our  opinion  that  the  defendant  swore  falsely,  when  she  answered 
the  eighth  and  ninth  interrogatories,  after  the  cause  was  remand- 
ed from  this  court,  in  1839.  One  of  the  documents  which  the 
plaintiff  alleged  existed,  she,  in  effect,  swore  never  did,  when 
she  had  given  it  to  her  counsel,  and  he  produced  it  under  an  or- 
der of  the  court.  This  circumstance  is  calculated  to  shake  our 
confidence  in  the  verity  of  the  other  answers  she  gave  ;  and  the 
omission  on  her  part  to  give  any  evidence  of  the  payment  of  the 
91100,  in  specie,  as  the  price  of  the  slaves,  does  not  advance 
the  justice  of  her  case  in  our  estimation.  We  all  know  that, 
in  the  spring  of  1838,  specie  was  not  very  plenty  in  this 
State ;  and  it  is  very  probable  that  the  defendant,  had  it  been 
true  that  she  had,  and  paid  91100,  in  specie,  for  two  slaves, 
would  have  been  able  to  find  a  witness  to  prove  it.  The  defen- 
dant is  a  free  woman  of  color,  and  in  answer  to  one  of  the  in- 
terrogatories propounded  to  her,  admitted  that  she  had  to  be 
furnished  Mrith  money  a  short  time  previously,  to  pay  for  a  favo- 
rite slave  named  Cyprien,  his  mother  having  advanced  it.  Be- 
sides the  internal  evidence  of  her  own  statements,  the  testimony 
of  Lafon  and  other  witnesses,  it  seems  to  us,  is  sufficient  to 
prove  there  was  firaud  enough  in  the  transaction,  to  authorize 
an  annullment  of  the  sale,  so  far  as  creditors  are  concerned ; 
and  two  juries,  who  tried  the  case,  came  to  the  same  conclusion. 
Although  we  are  of  opinion  that,  so  faf  as  the  sale  affects  the 
interest  of  the  creditors,  it  must,  as  to  them,  be  revoked ;  yet  we 
are  unable  to  see  upon  what  ground,  or  under  what  law,  the 
court  and  jury  came  to  the  conclusion,  that  the  defendant  was 
liable  to  the  creditors  for  the  hire  of  the  slaves  pending  the  suit. 
It  is  not  in  virtue  of  any  hypothecary  right  that  the  action  is 
instituted ;  and  we  see  nothing  in  the  Code,  which  confers  on 
the  creditors,  having  the  right  of  instituting  a  revocatory  action, 
any  right  to  recover  the  hire  of  slaves.  Article  1972  of  the  Civil 
Code  says,  the  judgment  in  this  action  shall  be,  that  the  contract 
be  avoided  as  to  its  effects  on  the  complaining  creditors,  and 
that  all  the  property  or  money  taken  from  the  original  debtor's 
estate  by  virtue  thereof,  or  the  value  of  such  property,  to  the 
amount  of  the  debt,  shall  be  applied  to  the  payment  of  the 
plaintiffs.    All  that  this  article  requires  is,  that  the  property  W 
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its  value,  shall  be  applied  to  the  payment  of  the  debts*  It  is 
silent  as  to  the  hire  of  slaves,  or  rent  of  the  property  in  contest. 
We  are  of  opinion,  that  there  is  error  in  this  part  of  the  judg- 
ment, which  we  must  correct. 

The  plea  of  prescription  as  it  is  presented,  it  seems  to  us,  is 
or  no  effect.  It  does  not  go  to  the  revocatory  part  of  the  action ; 
but  is  applicable  to  the  demands  which  the  creditors  have  against 
C^cile,  and  is  not  sustained  by  evidence. 

It  is,  therefore,  ordered  and  decreedt  that  so  much  of  the  judg- 
ment  as  revokes  and  annulls  the  sale  from  Cecile,  the  plaintiff, 
to  the  defendant,  in  its  effect  on  the  creditors,  M organi  Dupr6, 
and  Marie  S.  P.  Metoyer,  and  decrees  said  defendant  to  pay 
their  debts,  with  interest,  and  the  costs  incurred  in  the  court 
below,  or  that  she  give  up  the  slaves,  Henry,  and  Mary  and  her 
increase,  or  the  value  of  them,  or  such  of  them  as  are  not  deliv* 
ered,  to  be  applied  to  that  purpose,  be  ajfirmed ;  and  it  is  further 
ordered,  that  so  much  of  the  said  judgment  as  decrees  the  defen- 
dant to  pay  hire  for  said  slaves,  and  gives  the  intervenors  a 
recourse  on  it,  be  annulled  and  reversed ;  the  said  intervenors 
paying  the  costs  of  this  appeal  in  proportion  to  their  respective 
debts,  and  all  the  costs  of  the  intervenors  in  the  court  below  to 
be  paid  by  the  defendant 

/.  Tmfhr  and  Tltiomey,  for  the  plaintiff  and  intervenors. 

/.  B.  Carry  for  the  appellant. 


Abner  Lowe,  Tutor  of  Sylvaire  Levasseur,  a  Minor,  v.  Hen- 
rietta Armant,  Administratrix  of  the  Succession  of  Malice 
Anty,  deceased. 

Where  onei  as  tutor  of  a  minor,  gives  a  receipt  to  the  administrator  of  a  succesoon, 
for  a  sum  to  which  the  minor  was  entitled  as  heir,  for  the  purpose  of  accommodat- 
ing a  purchaser  of  real  estate  belonging  to  the  saccesrion,  who  is  credited  with  the 
amount  on  his  purchase,  and  the  tutor  aflarwaids  takes,  in  his  individttal  name,  a 
mortgage  on  the  premises  to  secure  the  amount  due  to  his  ward,  with  interest,  he 
will  be  liable  to  the  latter  unconditionally.  The  transaction  cannot  be  viewed  as  an 
investment  of  the  funds  of  the  minor.    C.  C.  341. 
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Aftoal  fiN>m  the  Court  of  Probates  of  Natchitoches,  Ore- 
neauXf  J. 

Marge  and  Roysdon^  for  the  plaintifil 

PiergoHf  for  the  appellant. 

MoBFHT,  J.  This  is  an  action  brought  by  the  tutor  of  Sylvaire 
Levasseur  against  the  administratrix  of  the  estate  of  Malice 
Anty,  the  fonner  tutor  of  said  minor,  for  a  settlement  and  ren- 
dition of  his  accounts.  The  petitioner  alleges  that  his  ward, 
together  with  Felicit6  Ahfi6  Levasseur,  wife  of  £.  H.  Rachal, 
and  Olivier  Rachal,  were  the  only  heirs  of  the  late  Pedro  C. 
Levasseur ;  that  the  portion  coming  to  the  minors  amounted  to 
about  #7962  62,  the  greatest  portion  of  which  sum  was  received 
by  the  said  Malice  Anty,  in  his  lifetime,  as  tutor  of  Sylvaire 
Levasseur,  and  is  in  the  hands  of  the  defendant,  but  for  which 
she  refiises  to  account.  The  administratrix  avers  that  the  estate 
of  Pedro  C.  Levasseur,  in  which  the  minor,  Sylvaire  Levasseur, 
had  an  inheritable  portion,  was^  administered  by  J.  B.  Trezzini, 
and  was  never  in  the  possession,  or  under  the  administration  of 
her  deceased  husband,  and  that,  as  tutor  of  said  minor,  he  never 
received  any  money,  or  property  from  the  succession  of  Pedro 
G.  Levasseur,  except  in  the  following  manner,  to  wit :  That  on 
the  10th  of  November,  1842,  the  deceased,  as  tutor,  receipted  to 
J.  B.  Trezzini,  administrator  of  Pedro  Levasseur^s  succession, 
for  the  sum  of  $60d9,  on  the  share  of  the  minor,  which  was  to 
be  considered  as  paid  to  him,  one  half  on  the  first  of  May,  1843, 
and  the  other  half  on  the  first  of  May,  1844 ;  that  at  the  probate 
sale  of  the  succession  of  Pedro  Levasseur,  made  on  the  4th  of 
January,  1842,  E.  H.  Rachal  purchased  a  tract  of  land  on  Red 
River,  for  the  sum  of  §9950,  one  half  payable  on  the  1st  of  May, 
1843,  and  one  half  on  the  1st  of  May,  1844 ;  that  no  notes,  with 
security,  were  taken  by  the  administrator,  who  only  retained  a 
mortgage  on  the  land  according  to  the  terms  of  the  ad|]udication, 
and  diat  Rachal  was  credited  on  the  purchase  money  with  the 
$6000,  for  which  Malice  Anty  had  executed  his  receipt  to 
Trezzini ;  that  Rachal  paid  no  part  of  the  $6000  to  the  deceased, 
but,  in  consideration  of  said  receipt,  mortgaged  the  tract  of  land 
he  had  bought  to  the  deceased,  as  tutor,  to  secure  to  him,  in  his 
said  capacity,  the  payment  of  the  #6000,  one  half  on  the  1st  of 
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May,  1843,  and  one  half  on  the  1st  of  May,  1844,  with  ten  per 
cent  interest  per  annum,  thereon.  The  defendant  avers  that  the 
land  is,  and  was,  at  the  time  of  said  receipt  and  mortgage  from 
Rachal  to  the  deceased,  fully  sufficient  to  meet  the  payment  of 
the  96000,  and  that  the  interests  of  the  minor  have  not  been 
prejudiced  by  the  transaction;  that  the  mortgage  and  evi- 
dence of  indebtedness  on  the  part  of  Rachal  to  the  deceased, 
still  exist  unpaid,  and  constitute  the  only  things  under  the 
control  of  the  deceased,  or  in  his  succession,  to  which  the  minor 
has  any  claim. 

She  avers  her  readiness  to  surrender  to  the  petitioner  all  rights 
resulting  from  the  same ;  denies  that  the  succession  of  her  hus- 
band owes,  unconditionally,  any  sum  of  money  to  the  minor,  as 
none  was  ever  received  on  his  behalf.  She  further  says,  that  no 
revenues  were  ever  derived  from  any  means  of  the  minor  in  the 
hands  of  the  deceased,  unless  it  be  the  ten  per  cent  interest  due 
on  the  indebtedness  of  Rachal,  which  has  not  yet  been  collected. 
The  defendant  finally  avers,  that  the  minor  is  indebted  to  the 
deceased,  as  his  tutor,  in  the  sum  of  #666  for  board,  lodging, 
washing,  clothing,  &c.,  from  the  1st  of  November,  1837,  to  the 
1st  of  April,  1842,  as  set  forth  in  an  account  annexed  to  her 
answer,  which  she  prays  may  be  homologated.  There  was  a 
judgment  below  in  favor  of  the  plaintifi*,  for  $6000,  with  five 
per  cent  interest  on  one  half  of  said  sum,  from  the  1st  of  May, 
1843,  and  with  like  interest  on  the  other  half  from  the  1st  of 
May,  1844,  deducting  ten  per  cent  commissions  on  the  revenues 
of  the  minors,  and  alloMring  $275  on  the  account  of  the  defen- 
dant.   From  this  judgment  she  appealed. 

Our  attention  has  been  drawn  by  the  appellant's  counsel  to 
two  bills  of  exceptions,  taken  to  the  refusal  of  the  judge  below 
to  admit  two  documents  ofiered  in  evidence,  on  the  ground  of 
irrelevancy.  As  these  documents  have  come  up  with  the  re- 
cord, having  been  annexed  to  the  bills  of  exception,  we  would 
not  remand  the  case,  even  if  we  differed  in  opinion  with  the 
judge ;  but  would  proceed  at  once  to  examine  the  evidence,  and 
give  it  the  weight  it  might  be  entitled  to. 

One  of  these  instruments  is  an  act  of  mortgage,  executed  by 
E.  H.  Rachal,  ii#favor  of  Malice  Anty,  his  heirs  and  assigns^  in 
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which  it  is  recited  that,  whereas  the  latter  has  given  a  receipt, 
as  tutor  of  the  minor,  Sylvaire  Levasseur,  to  J.  B.  Trezzini,  for 
the  sum  of  86000,  on  account  of  the  share  of  said  minor  in  the 
succession  of  Pedro  Levasseur,  and  whereas  the  said  Malice 
Anty  has  signed  two  notes  of  $1858  37  each,  as  surety  of  the 
appearer  (£.  H.  Rachal)  the  mortgage  is  given  to  secure  the 
payment  of  the  $6000,  with  ten  per  cent  interest  to  Malice  Anty, 
and  to  save  him  harmless,  in  case  he  should  be  bound  for  any  part 
of  the  said  two  notes,  &c.  The  judge  below  properly  disregard- 
ed this  evidence.  It  was  not  only  irrelevant,  but  altogether  in- 
admissible under  the  pleadings.  It  is  not,  as  alleged  in  the 
answer,  a  mortgage  executed  to  the  deceased,  in  his  capacity  of 
tutor  of  the  minor,  Sylvaire  Levasseur,  but  one  personally  given 
to  him  by  Rachal.  The  evidence  shows  that  the  latter,  having 
purchased  at  the  probate  sale  of  the  succession  of  Pedro  Levas- 
seur, a  plantation,  for  the  sum  of  t9950,  the  deceased,  to  ac- 
commodate him,  consented  to  receipt  to  Trezzini,  for  $6000 
coming  to  his  ward,  became  his  surety  for  the  balance  of 
the  purchase  money,  and  received,  in  his  own  name,  a  mort- 
gage on  the  land.  This  transaction  was  clearly  one  between 
the  deceased,  in  his  own  right,  and  Rachal,  and  cannot  pos- 
sibly be  viewed  as  an  investment  of  the  funds  of  the  minor. 
Civil  Code,  art.  341.  The  estate  of  the  deceased  is  undoubtedly 
liable  for  the  amolmt  he  receipted  for  on  behalf  of  his  ward, 
and  the  debt  cannot  be  discharged  by  a  transfer  of  his  cl£tim 
against  Rachal.  The  record  of  a  suit  of  Trezzini  v.  Rachal^ 
for  the  seizure  and  sale  of  the  land  mortgaged  to  the  deceased, 
is  the  other  piece  of  evidence  rejected  (and  properly,  we 
thinkj,  by  the  inferior  judge,  as  irrelevant  If  it  proves  any 
thing,  it  shows  that  the  investment  of  the  $6000,  had  it  been 
made  for  the  account  of  the  minor,  would  have  been  an  ii\ju- 
dicious  one,  as  the  property,  when  sold  under  the  minor's  privi- 
lege, might  not  leave  enough  to  pay  the  mortgagee. 

Judgment  affirmed. 
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Eliza  W.  Wasfield,  Administratrix  of  the  Succession  of  John 
M.  A.  HambUn,  deceased,  v.  Marie  B.  Ludewio  and  another. 

Hieptaintiffin  an  action  not  submitted  to  a  jury,  may  discontinne  at  any  time  befoie 
judgment  is  lendered  by  the  court.    C.  P.  491. 

Where  a  receipt  given  by  an  attorney  fat  certain  notes  tramferred  to  his  principal  in 
settlement  of  a  debt  due  to  the  latter,  does  not  specify  or  deeciibe  the  notes,  the 
evidence  of  the  attorney  who  made  the  settlement,  will  be  admissible,  in  an  action 
by  his  principal  on  the  notes,  to  prove  that  the  party  who  transfeired  them  agreed 
to  guaranty  their  payment    The  testimony  does  not  contradict  the  receipt 

The  fact  that  certain  notes,  endorsed  by  the  defendant,  and  traufexred  by  him  ta  set- 
tlement of  a  debt  due  to  the  plaintiff,  were  past  due,  and  were  transfeired  to  pay 
a  debt  for  which  the  defendant  was  liable,  renders  it  improbable  that  the  plaintiff 
agreed  to  release  the  defendant  from  his  previous  responsibility,  and  is  a  sufficient 
corroborating  circumstance,  taken  with  the  testimony  of  one  witness,  to  ftntsWish  an 
agreement  on  the  part  of  the  defendant  to  guaranty  the  payment  of  the  notes  so 
transferred,  though  for  an  amount  exceeding  0500. 

A  surety  is  not  discharged  by  forbearance,  or  delay  in  suing  his  principal.  Is  is  only 
when  the  creditor,  by  giving  time  to  the  debtor,  deprives  the  surety  of  the  means  of 
insisting  on  immediate  payment,  in  case  he  pays  the  debt  and  is  subrogated  to  the 
rights  of  the  creditor,  that  the  surety  is  discharged. 

Appeal  from  the  District  Court  of  Ouachita,  Curry f  J. 

McGuire  and  Bay^  for  the  plaintiff. 

Copley^  for  the  appellants. 

MoBPHT^  J.  The  defendants  are  sued,  in  soUdo^  on  a  note  of 
$412  42,  drawn  on  the  1 1th  of  December,  1837,  by  Marie  B.  Fil- 
hiol  and  Augustus  Ludewig,  whereby  they,  and  each  of  them, 
promised  to  pay,  on  the  1st  of  January,  1838,  to  Holmes  &  Dabbs, 
the  said  sum,  with  ten  per  cent  interest  until  paid*  The  peti- 
tion avers,  that,  in  April,  1838,  the  defendant,  Hardy  Holmes, 
being  indebted  to  the  plaintiff,  as  administratrix  of  her  hus- 
band's estate,  transferred  and  delivered  this  note  to  her,  in  pay- 
ment, for  the  amount  specified  on  its  face,  and  specially  agreed 
to  warrant  the  payment  of  the  same.  That,  in  March,  1840,  the 
plaintiff  brought  suit,  and  obtained  a  judgment  against  Augus- 
tus Ludewig,  but  that  he  died  some  time  after,  leaving  an  insol- 
vent succession,  and  that  the  claim  has  been  demanded  from  the 
curators  of  his  estate  without  effect.  The  petition  further  avers, 
that  since  the  {}eath  of  Augustus  Ludewig,  the  defendant,  his 
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widow,  has  acknowledged  the  debt  to  be  her  own,  and  promised 
to  pay  it,  &c.  The  defendants  filed  separate  answers.  Marie 
B.  Ludewig  pleaded  that  she  was  a  niarried  woman,  when  she 
signed  this  note  jointly  with  her  late  husband,  Augustas  Lude- 
wig, for  whose  debt  it  was  given,  and  she  expressly  denied 
having  ever  promised,  or  engaged  to  pay  after  his  death. 
Holmes  pleaded  the  general  issue,  denying  that  he  had  ever 
guarantied  to  the  plaintiff  the  payment  of  the  note  sued  on, 
and  averred  that  he  only  transferred  to  her  this  note,  with 
others,  in  settlement  of  an  account  with  her  husband,  John  M. 
A.  Hamblin,  on  which  he  owed  a  balance.  He  further  averred 
that,  if  he  ever  guarantied  the  payment  of  this  note,  the  plain- 
tiff has  lost  all  recourse  on  him,  by  having  neglected  to  collect 
the  same  of  Augustus  Ludewig  in  his  lifetime,  when  he  was 
solvent,  and  able  to  pay  his  his  debts,  and  by  having,  moreover, 
in  the  fall  of  1840,  given  time  to  the  said  Ludewig,  and  sus^ 
pended  all  pursuit  against  him.  There  was  a  judgment  of  non- 
suit as  to  Marie  B.  Ludevdg,  and  in  favor  of  the  plaintiff  against 
Holmes.    The  defendants  both  appealed. 

After  the  case  had  been  argued,  and  submitted 'to  the  inferior 
judge  for  his  decision,  the  plaintiff's  counsel  asked  leave  to  dis- 
continue the  suit  as  against  Marie  B.  Ludewig.  She  objected 
to  this  being  done,  and  insisted  upon  a  final  judgment  being 
rendered  in  the  case,  on  the  ground  that  the  application  came 
too  late.  The  judge  having  allowed  the  discontinuance  prayed 
for,  she  took  a  bill  of  exceptions.  The  court,  in  our  opinion,  did 
not  err.  However  it  may  be  with  regard  to  jury  trials,  the 
Code  of  Practice  authorizes  a  plaintiff  to  discontinue  his  suit  at 
any  stage  of  it,  before  judgment  is  rendered  by  the  court.  Art. 
491.    AppUgate  et  al.  v.  Morgan  et  al.    5  Mart.  N.  S.  642. 

On  the  trial,  the  testimony  of  R.  F.  McGuire  was  offered,  to 
prove  that  he  was  the  person  who  made  the  liettlement  between 
the  parties ;  that  the  note  sued  upon  was  one  of  these  mentioned 
in  the  receipt  written  at  the  foot  of  the  account,  as  transferred  to 
the  plaintiff  in  settlement  of  the  same ;  and  that  it  was  express- 
ly agreed  and  understood,  before  he  consented  to  receive  them 
for  the  plaintiff,  that  Holmes  would  warrant  and  guaranty  their 
payment.    The  evidence  was  objected  to  on  the  ground  that  it 
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went  to  contradict  the  written  receipt  given  at  the  time  of  the 
endorsement  of  the  note  sued  on,  and  that  no  prior  nnderstand- 
ing  could  be  proved,  nor  any  declaration  shown  to  have  been 
made  before,  or  at  the  time  of  the  execution  of  the  receipt  and 
the  endorsement  of  the  note.  This  objection  was  overruled, 
and  the  defendant  took  a  biU  of  exceptions.  The  judge,  we 
think,  decided  correctly.  The  receipt  at  the  foot  <^  the  account 
was  executed  in  consequence  of  the  previous  agreement,  and 
to  give  an  acquittance  to  the  defendant  in  consideration  of 
the  notes  transferred  to  the  plaintiff.  It  does  not  specify  or  do* 
scribe  any  of  the  notes,  and  is  very  vague.*  It  was,  therefcMre^ 
competent  for  the  plaintiff  to  show  by  the  person  who  made  die 
settlement  for  her,  that  the  note  sued  on  was  included  in  this 
settlement,  and  that  the  defendant  agreed  to  guaranty  the  pay- 
ment  of  the  notes  he  transferred  in  payment  of  a  debt  of  his 
own.  This  testimony  does  not,  we  think,  contradict  the  written 
receipt ;  and  the  endorsement  of  Holmes  &  Dabbs,  which  was 
necessary  to  transfer  the  note,  is  in  no  way  inc<Hisistent  with 
the  individual  obligation  of  Holmes  to  guaranty  its  payment.  If 
such  an  understanding  had  not  existed,  the  plaintiff,  on  making  a 
demand  on  the  drawers  within  a  reasonable  time,  and  protesting 
the  note,  could  have  held  responsible  the  firm  of  Holmes  Sc 
Dabbs.  12  Mart  188.  No  step  was  taken  to  fix  the  responsi- 
bility of  the  firm,  the  defendant  Holmes  having  always  admitted 
his  personal  liability  as  guarantor.  It  is  shown  that  he  firequently 
expressed  the  fear  of  being  ultimately  obliged  to  pay  this  note, 
as  Ludewig,  he  said,  was  managing  badly,  and  might  become 
insolvent ;  and  that,  in  March,  1840,  he  urged  plaintiff's  coun- 
sel to  bring  suit  against  Ludewig,  and,  on  being  informed  that 
he  had  done  so,  said  he  was  glad  to  hear  it,  as  he  was  afraid  he 
would  have  to  pay  the  note. 

It  has  been  urged  that  the  testimony,  if  legal,  is  insufficient, 
as  the  agreement  of  guaranty  which  it  is  offered  to  prove,  ex- 
ceeds in  value  five  hundred  dollars,  and  the  record  exhibits  no 
corroborating  circumstances.    We  think  otherwise.    The  fact 


*  The  receipt  appended  to  the  account,  is  as  follows :  "  On  settlement  this  day,  re- 
ceived from  Hardy  Holmes,  in  endorsed  notes,  the  balance  due." 
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that  the  notes  were  past  due,  and  transferred  to  pay  a  debt  ior 
which  Hohnes  was  liable  to  the  plaintiff,  is,  of  itself,  a  corrobo- 
rating circumstance,  as  it  renders  improbable  the  supposition 
that  she  agreed  to  release  him  from  his  previous  responsibility. 
The  law  does  not  presume  novation ;  and  this  is  a  sufficient 
foundation  upcm  which  to  let  in  the  parole  evidence  offered  on 
the  trial  to  prove  the  guarantee. 

It  has  not  been  shown  that  the  plaintiff  ever  agreed  to  give 
time  to  Augustus  Ludewig  or  his  widow,  so  as  to  preclude  or 
suspend  her  right  of  suing  either  of  them,  to  the  prejudice  of 
Holmes,  A  surety  is  not  discharged  by  the  creditor's  forbear- 
ance, or  delay  to  sue  the  principal  debtor.  This  result  is  pro- 
duced only,  when  the  creditor,  by  granting  time  to  the  debtor, 
deprives  the  surety  of  the  means  of  insisting  on  inunediate  pay- 
ment, in  case  he  pays  the  debt,  and  is  subrogated  to  the  rights 
of  the  creditor.  4  Mart.  640.  3  Mart.  N.  S.  596.  8  Mart.  N. 
S.  277.     8  La.  214.     5  La.  267. 

Judgement  affirmed. 


James  C.  Gaawford  v.  Stephen  Read  and  another. 

Where  one  reaidefl  alternately  in  different  pariahee,  and  has  made  no  declaration,  in 
the  mode  prescribed  bylaw,  as  to  his  intention  to  fix  his  principal  establishment,  he 
may  be  cited  hi  either,  at  the  option  of  the  party  mterested.  G.  C.  42, 43,  44,  45, 
C.  P.  166. 

Where  an  endozMr  who  rendea  alternately  In  ditferent  parishes,  and  has  not  declared, 
in  the  manner  prescribed  by  law,  his  intention  of  fixing  his  principal  establishment 
in  either,  is  in  the  habit  of  receiving  his  letteri  and  papers  at  the  two  post-offices 
nearest  to  his  different  places  of  residence,  a  notice  of  protest  sent  to  either  wiU  suffice. 

Hie  signature  of  two  witnesses  to  the  protest  of  a  bill  or  note,  is  not  required  by 
any  law.  The  first  section  of  the  act  of  14th  February,  1831 ,  requires  that  two  wit- 
nesses shall  attest  the  entry,  made  by  the  notary  in  his  books,  of  the  manner  in 
which  notices  to  the  drawers  and  eudoisers  have  been  served  or  forwarded ;  but  this 
has  nothing  to  do  with  the  protest  itself. 

The  omiflrion  to  name  the  parish  in  which  the  post-office  is  situated  to  which  notice  of 
a  protest  Is  sent,  is  not  fatal,  provided  the  poet-office  be  the  nearest  to  the  residence 
of  the  party  notified. 
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Appeal  from  the  District  Court  of  Avoyelles,  Campbell^  J. 

Brent  and  O.  N.  Ogden^  for  the  appellant. 

Taylor^  StoayzS^  and  T.  H.  Lewis^  contra.  The  judgment  be- 
low, discharging  Read,  is  correct.  Notice  of  protest  should 
have  been  forwarded  to  the  office  nearest  the  residence  of  Read. 
Civil  Code,  42,  43,  46.  Toullier,  Brpss.  ed.  of  1829,  Nos.  862, 
363,  364,  367,  372.  Story,  Conflict  of  Laws,  sections  41,  43,  44, 
45,  46.  11  La.  178.  1  Rob.  107.  3  Rob.  4.  The  protest  is  de- 
fective, for  the  want  of  the  signatures  of  the  witnesses.  B. 
&  C.'s  Dig.  41,  43.  5.  Mart  N.  S.  511.  19  La.  449.  The  no- 
tice should  have  been  addressed  to  the  defendant  at  his  domicUf 
or  ustial  place  of  residence ;  and  the  certificate  of  the  notary 
should  have  stated  so.  The  statute  must  be  strictly  pursued. 
B.  &  C.'s  Dig.  41.  43.  3  Mart.  N.  8.  465.  6  Mart  394.  3 
Rob.  164. 

MoRPHY,  J.  This  action  is  brought  on  a  note  of  94333  33, 
drawn  by  Jos.  H.  Boone  to  the  order  of  Stephen  Bead,  by  whom, 
and  his  co-defendant  Toler,  it  is  enplorsed,  payable  on  the  first 
of  January,  1842.  The  defendants  filed  separate  answers.  To- 
ler pleaded  the  general  issue,  payment,  and  the  insufficiency  of 
the  protest  and  notice ;  while  the  other  defendant.  Read,  put  in 
a  plea  to  the  jurisdiction  of  the  lower  court,  alleging  that  his 
domicil  was  not  in  the  parish  of  Avoyelles,  where  process  of 
citation  was  served,  but  in  the  parish  of  St  Landry.  This  plea 
having  been  overruled,  Read  answered  to  the  merits,  by  denying 
any  liability  or  indebtedness  to  the  plaintiff.  At  this  stage  of 
the  proceedings  Jesse  D.  Wright  intervened  in  the  suit,  repre- 
senting that,  since  its  inception,  all  the  rights,  title,  and  interest 
of  the  plaintiff  therein,  and  in  the  note  sued  on,  had  been  seized 
under  execution,  and  purchased  by  him  at  a  cAieriff 's  sale.  There 
was  a  judgment  below  in  favor  of  the  intervener  against  Toler, 
and  one  in  favor  of  bis  co-defendant.  Read,  against  the  interven- 
er.   From  this  last  judgment  the  latter  appealed. 

The  first  question  to  which  our  attention  is  called,  is  that  pre- 
sented by  the  plea  to  the  jurisdiction  of  the  court.  A  number  of 
witnesses  were  examined  on  the  trial  of  this  exception.  Their 
testimony  shews  that,  in  the  spring  of  1838,  Read,  who  had 
always  resided  on  his  plantation  on  Bayou  Huffpower,  in  Avo- 
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yellesy  purchased  a  piece  of  land  in  the  pine  woods  on  Bayou 
Chicot,  in  the  parish  of  St.  Landry,  built  a  house,  moved  into  it 
with  his  family,  and  has  lived  there  ever  since ;  that  he  never 
made  any  declaration  of  his  intention  to  change  his  domicil 
before  the  judge  of  either  of  the  parishes ;  that  he  continued  to 
have  his  plantation  on  Bayou  Huffpower,  in  Avoyelles,  to  which 
he  went  frequently,  but  never  resided  there  any  length  of  time ; 
that  he  generally  returned  on  the  same  day,  or  a  few  days  after, 
to  his  place  on  Bayou  Chicot;  that  the  plantation  house  in 
Avoyelles  had  none  of  the  comforts  of  life  about  it,  and  is  destitute 
of  furniture  and  bedding ;  that  for  the  last  three  or  four  years 
his  family  has  almost  constantly  resided  on  Bayou  .Chicot, 
although  they  occasionally  visited  the  plantation,  and  sometimes 
remained  there  a  week  or  ten  days;  that  whenever  Read 
leaves  Bayou  Chicot  for  New  Orleans,  or  any  other  place^ 
he  returns  generally  there ;  sometimes  he  returns  to  the  planta- 
tion in  Avoyelles ;  and  that  when  he  went  to  purchase  the  land 
on  Bayou  Chicot,  he  mentioned  to  the  neighbors  his  intention  of 
making  that  place  the  permanent  residence  of  his  family.  On 
the  other  hand  it  is  shown,  that  since  this  apparent  change  of 
residence.  Read  continued  to  consider  himself  as  domiciliated  in 
Avoyelles.  In  a  petition  for  an  order  of  seizure  and  sale,  filed 
in  1839,  he  styled  himself  ^  a  resident  of,  and  domiciled  in  the 
parish  of  Avoyelles."  At  the  July  election  of  1840,  he  voted  in 
that  parish  for  a  senator  and  representative  in  the  state  legis- 
lature. He  served  there  as  a  juror,  and  at  the  presidential 
election  of  1840,  he  was  appointed,  and  acted  as  a  commis^ 
sioner  for  the  Avoyelles  prairie  precinct.  In  November,  1841, 
he  declared  to  a  neighbor  enquiring  about  his  change  of  resi- 
dence, that  'although  his  family  resided  on  Bayou  Chicot,  his 
plantation  was  his  home,  where  he  would  always  be  found. 
Some  witnesses  say  that  he  was  much  in  the  habit  of  spending 
his  time  between  both  places,  and  that  when  he  was  not  to  be 
found  at  one  of  them,  he  was  looked  for  at  the  other ;  and  that 
he  does  not  now  reside  more  at  Bayou  Chicot  than  he  did  three 
or  four  years  ago.  It  is  further  shown  that  he  never  voted,  nor 
served  as  a  juror  in  the  parish  of  St.  Landry.  With  this  evi- 
dence before  us,  we  are  not  prepared  to  say,  that  the  inferior 
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judge  erredt  in  overmling  Read's  declinatory  exception.  Arti- 
cle 43  of  the  Civil  Code,  provides  that  ^  a  change  of  domicil 
is  produced  by  the  act  of  residing  in  another  parish,  combined 
with  the  intention  of  making  one's  principal  establishment 
there."  Article  44  declares  an  express  dedaratioUf  made  before 
the  judges  of  the  parishes  from  which  and  to  which  he  intended 
to  remove,  to  be  the  legal  proof  of  such  intention ;  and  by  arti- 
^  cle  45,  if  no  such  declaration  has  been  made,  the  proof  of  this 
intention  must  depend  upon  circumstances.  Article  42  provides 
that  if  any  one  resides  alternately  in  several  places,  and  nearly 
as  much  in  one  as  in  another,  and  has  not  made  the  dedamtions 
required  by  law,  any  one  of  said  places  may  be  considered  as  his 
principal  establishment,  at  the  option  of  the  persons  whose 
interests  are  thereby  affected."  Under  the  evidence,  and  these 
provisions  of  law,  we  are  of  opinion  that  the  defendant  could 
have  been  legally  cited  in  either  of  the  parishes  of  Avoyelles  or 
St.  Landry.    Code  o(  Practice,  art  166. 

On  the  merits,  it  is  contended  that  the  notice  of  protest  giv- 
en to  Read  is  insufficient,  as  it  was  forwarded  to  hun  at  the 
Hohnesville  post-office,  while  there  is  a  post-office  at  Chicot, 
much  neai^r  to  his  residence  in  St  Landry.  To  this  it  would 
suffice  to  answer,  that  Avoyelles  can  lawfully  be  considered  as 
hiB  domicil,  and  that  the  Holmesville  post-office  is  the  nearest  to 
it ;  but  were  Bayou  Chicot  to  be  considered  as  the  usual  resi- 
dence of  the  defendant,  it  is  by  no  means  clear  that  the  notice 
directed  to  HolmesviUe  would  be  bad.  The  evidence  shows 
that  up  to  the  institution  of  this  suit,  Read  was  in  the  habit 
of  receiving  his  letters  and  papers  at  the  office  at  Holmes- 
viUe; that  it  is  about  fifteen  miles  firom  his  house  at  Chicot» 
and  about  three  miles  from  his  plantation;  that  it  lies  on 
the  road  leading  from  the  one  to  the  other,  and  that  Read, 
who  is  always  travelling  from  and  to  his  plantation,  passes 
within  a  few  yards  of  the  office,  in  which  he  never  suffers 
his  papers  or  letters  to  remain  long,  but  eitiier  calls  himself,  or 
sends  for  them  frequently ;  and  that  he  never  directed  the  post- 
master to  forward  them  to  the  Chicot  office,  which  is  a  little 
over  a  mile  from  his  house,  and  at  which  he  also  receives  letters 
and  papers.    Under  these  circumstances,  coupled  with  the  acts 
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and  declarations  of  Read,  tending  to  produce  the  impression 
that  his  domicii  was  yet  in  AvoyelleSy  we  would  not  hesitate  to 
consider  the  notice  as  sufficient.  Commercial  Bank  of  Natchez  v. 
Thompson  L.  King  and  others^  3  La.  243.  In  The  Exchange  Bank 
V.  JSoyce,  (3  Rob.  307),  we  held,  that  ^  where  a  party  resides  alter- 
nately at  two  places,  and  goes  frequently  from  one  to  the  other, 
notice  directed  to  either  is  good.  See  also  Mainer  y.  Spurlock 
et  aLf  ante  p.  161,  and  Mead  v.  Camdl^  6  Rob.  73. 

It  is  next  urged  that  the  protest  is  defective  on  its  face,  for 
want  of  the  signatures  of  two  witnesses  to  it.  We  know  of  no 
law  rendering  this  necessary.  The  statute  of  1821  concerning 
bills  of  exchange,  promissory  notes,  &c.,  requires  two  witnesses 
to  attest  the  entry  made  by  the  notary  in  his  book,  as  to  the 
manner  in  which  notices  to  the  drawers  and  endorsers  have 
been  served  or  forwarded ;  but  this,  we  apprehend,  has  nothing 
to  do  with  the  protest.  16  La.  563.  In  this  case  we  have 
before  us  a  certified  copy  of  the  protest,  and  of  the  certificate 
added  to  the  protest,  attested  by  two  witnesses,  and  showing  the 
manner  in  which  the  notices  were  served.  This,  we  think,  is 
sufficient.    B.  &  G.'s  Dig.  41. 

It  is,  finally,  objected,  that  the  notice  in  this  case  is  not  ad- 
dressed to  the  defendant,  at  his  domicilf  or  usual  place  of  resi- 
dencCf  and  that  the  certificate  of  the  notary  should  have  so  stat- 
ed it.  We  have  held  that  the  omission  to  name  the  parish 
in  which  is  situated  the  post-office  to  which  notice  is  directed, 
is  not  fatal,  provided  the  post-office  be  the  nearest  to  the  resi- 
dence of  the  party.    Notfs  Executor  v.  Beards  16  La.  310. 

On  the  back  of  the  note,  annexed  to  the  plaintifi'^s  petition, 
there  is  a  credit  endorsed  for  9450,  dated  January  5th,  1841. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  it  is  ordered  and 
decreed  that  the  intervener  do  recover  of  Stephen  Read,  the  sum 
of  $4333  33,  with  ten  per  cent  interest  per  annum  from  the  4th  of 
January,  1842,  until  paid,  with  costs  of  protest,  and  of  suit  in 
both  courts  to  be  taxed,  subject  to  a  credit  of  $450,  paid  on  the 
5th  of  January,  1841. 
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Horatio  S.  Sprigg  v.  Thomab  Hoopek. 

In  an  action  of  boundary  between  parties*  both  of  whom  claim  under  the  United 
States,  the  controyeny  will  be  decided  according  to  the  laws  of  this  State. 

One  who  holds  a  title  to  lands  under  the  United  States,  cannot,  by  an  ex  parte  sur- 
vey, made  by  another  claimant,  or  by  him  and  a  surveyor  of  the  United  States,  the 
common  grantor,  be  depriyed  of  the  quantity  of  land  he  was  previously  entitled  to, 
without  his  assent 

Any  reference  to  the  titles  of  the  parties  in  an  action  of  boundary,  is  only  for  the  pur- 
pose of  establishing  the  boundaries  in  accordance  with  them,  and  not  to  determine 
who  is  the  legal  owner.  C.  C.  837, 839  841.  This  action  may  be  brought  by  the 
owner,  or  by  any  one  who  poesosses  as  owner.    lb.  8S5. 


Appeal  from  the  District  Court  of  Rapides^  King^  J. 

Brentf  O.  N.  OgdeUy  Dunbar ^  and  Hyams^  for  the  plaintiff. 

FlirU,  for  the  appellant. 

Garland,  J.  The  plaintiff  alleges  that  he  is  the  owner  and 
possessor  of  two  tracts  of  land,  lying  on  the  left  bank  of  the 
Bayou  Robert,  the  first  of  which  was  confirmed  to  him  in  person 
by  the  United  States  commissioners,  and  the  second  to  Gleorge 
B.  Curtis,  under  whom  he  claims  by  regular  mense  conveyan- 
ces. He  alleges,  that  he  is  also  the  proprietor  and  possessor  of 
two  other  tracts,  containing  the  quantity  of  fifty  acres,  more 
or.less,  situated  in  the  rear  of  and  contiguous  to  the  front  tracts, 
which,  under  the  act  of  Congress,  passed  in  the  year  1882,  re- 
lating to  the  entry  or  purchase  of  lands  in  Louisiana,  in  the  rear 
of  front  tracts,  he  purchased  from  the  government  of  the  United 
States,  as  will  appear  by  a  receipt,  dated  Maxch  30th,  1836. 
He  further  says,  that  the  defendant  claims  to  be  the  owner  of  a 
tract  of  land  in  the  rear  of  and  adjacent  to  the  land  owned  by 
him,  and  that  the  boundaries  between  the  land  of  the  petitioner 
and  those  of  the  defendant,  have  never  been  determined  and 
fixed.  He,  therefore,  prays,  that  the  boundaries  between  him- 
self and  the  defendant  may  be  ascertained  and  fixed  by  a  judg- 
ment, and  that  he  may  be  quieted  in  his  possession. 

The  defendant  for  answer,  after  a  qualified  general  denial, 
says,  that  he  holds  his  land  under  a  title  derived  from  the  Spanish 
government,  and  a  confirmation  thereof  by  the  United  States 
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to  Alexander  Fulton,  and  by  regular  mesne  conveyances  from 
him ;  that  said  tract  of  land  has  its  boundaries  well  defined, 
and  legally  marked  by  an  ancient  survey,  made  under  regular 
and  legal  authority ;  and  that  he,  and  those  under  whom  he 
claims,  have  had  the  same  in  peaceable  possession  and  owner- 
ship, by  a  fixed  boundary,  for  thirty  years ;  wherefore  he  pleads 
the  prescription  of  ten,  twenty,  and  thirty  years. 

The  titles  which  the  plaintifi*  sets  up  to  the  two  tracts  of  land 
fronting  on  the  Bayou  Robert,  are  derived  from  Wm.  Wiley 
senr.  and  Edward  Wiley,  being  what  are  generally  known  as 
donation  claims,  founded  on  settlement,  by  authority  of  Spanish 
officers,  previous  to  20th  December,  1803.  They  were  confirm- 
ed in  the  year  1811,  by  the  United  States  commissioners.  In 
December,  1886,  the  Wm.  Wiley  claim  was  regularly  surveyed 
by  an  United  States  surveyor,  the  survey  approved  by  the  sur- 
veyor general,  and  a  patent  was  issued  on  the  1st  October,  1840, 
to  the  plaintiff.  At  what  particular  period  the  Edward  Wiley 
claim,  which  was  confirmed  to  one  George  B.  Curtis,  was  sur- 
veyed and  located,  is  not  shown  by  the  evidence ;  but  it  was 
probably  about  the  time  of  the  other,  as  a  patent  was  issued  for 
it  on  the  same  day.  There  is  a  chain  of  title  from^Curtis  to  the 
plaintiff.  The  land  back  of  the  Wm.  Wiley  tract,  is  claimed 
by  the  plaintiff,  under  a  purchase  made  by  him,  in  1836,  of  the 
United  States,  under  the  provisions  of  the  act  of  Congress  of 
the  15th  June,  1832,  authorizing  the  inhabitants  of  this  State  to 
purchase  the  lands  in  the  rear  of  their  front  traets.  A  patent 
was  issued  to  the  plaintiff  for  it,  on  the  4th  January,  1841. 

The  defendant  sets  up  title  under  a  requite  and  certificate  of 
the  commandant  under  the  Spanish  Government,  and  a  certifi- 
cate of  confirmation,  dated  in  May,  1811,  by  the  United  States 
commissioners  to  Alexander  Fulton,  for  one  thousand  superficial 
arpensj  to  be  located  in  the  rear  of  the  lands  of  MeuUon  and 
Pierre  Baillio,  so  as  to  include  a  place  called  the ''  Water  Hole." 
The  certificate  says  that  he  shall  be  entitled  to  a  patent  for  the 
aforesaid  quantity,  ''or  so  mucR  thereof  as  is  not  rightfully 
claimed  by  any  other  person."  In  pursuance  of  this  confirma- 
tion, and  an  order  from  the  legal  officer  of  the  United  States,  a 
location  and  survey  of  this  claim  was  made  by  Kenneth  Mc- 
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Cnimmen,  a  duly  authorised  United  States  surveyort  and  ap- 
proved on  the  5th  of  July,  1817,  In  January,  1819,  the  defen- 
dant purchased,  at  the  probate  sale  of  Alexander  Fulton,  two  lots^ 
or  portions  of  this  claim,  each  lot  containing  342  67-100  arpenSf 
equal  to  290  acres,  according  to  a  plan  made  by  the  said  Mc- 
Crummen,  and  he  has  been  in  possession  ever  since. 

About  the  year  1836,  or  1837,  Phelps,  a  deputy  surveyor,  was 
engaged  in  making  some  surveys  in  the  neighborhood  of  the 
parties,  wheU)  he  says,  he  discovered  that  McCrummen  had  com- 
mitted an  error  in  locating  the  Fulton  claim,  by  including  in  it 
about  81  arpens  of  land  more  than  it  called  for.  There  were 
also  other  errors  in  other  claims ;  and  he  says,  that  it  became 
necessary  to  re-survey  the  township,  which  he  did.  In  this  re- 
survey,  this  surveyor  says  that  he  altered  the  surveys  of  four  or 
five  claims.  He  says  that,  ^  when  the  survey  of  the  township 
was  made,  he  found  a  good  deal  of  difficulty  with  the  lines  of 
the  Hooper  claim,"  and  that  both  he  and  the  plamtiff  were  dis- 
satisfied ;  that "  he  consequently  made  a  representation  to  the  sur- 
veyor general,  who  instructed  witness  to  locate  the  claim  as  it 
appears  on  the  township  map.  He  did  not  consult  the  defen- 
dant when  he  made  the  change  in  his  claim,'*  and  represented 
it  on  the  township  plat  No  other  authority  for  making  changes 
in  the  location  of  this  claim  and  others,  is  shown,  except  this 
verbal  statement  of  the  surveyor,  and  the  fact  of  the  surveyor 
general  approving  the  act,  after  it  was  done. 

The  other  evidence  in  the  cause,  it  is  not  necessary  to  detail 
at  length.  Its  purport  is,  that  the  front  and  side  lines  of  the 
plaintifi'^s  front  tracts,  were  marked,  for  a  considerable  distance, 
if  not  the  whole  length ;  but  it  does  not  appear  that  the  back 
lines  were  measured  or  marked,  until  about  1836,  when  the 
confliction  with  the  defendant  was  discovered.  There  are,  also, 
many  statements  as  to  the  courses  and  lengths  of  different  lines, 
their  probable  date,  the  direction  of  fences,  and  other  such  mat- 
ters. The  quantity  of  land  in  controversy  is  about  53  acres, 
worth,  it  is  said,  about  $1000. 

The  cause  was  tried  by  a  jury,  who  found  a  verdiet  in  favor 
of  the  plaintiff,  for  40  97-100  acres  of  land,  being  the  quantity 
of  the  William  Wiley  and  Curtis  tracts,  which  came  in  conflict 
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with  the  Fulton  claim;  but  for  the  12  37-100  acres,  purchased 
as  a  back  pre-emption,  the  verdict  was  against  him.  Both  par- 
ties asked  for  a  new  trial,  on  the  ground  of  the  verdict  being 
against  law  and  evidence,  which  was  refused ;  and  from  the 
judgment  rendered  on  iU  the  defendant  has  appealed,  and  asks  a 
reversal,  in  toto^  whilst  the  plaintiff  prays  to  have  the  judgment 
amended,  and  a  decree  entered  in  his  favor  for  the  12  37-100  acres. 
This  is  an  action  of  boundary,  and  the  titles  to  the  lands  con- 
firmed, having  passed  from  the  United  States  to  both  plaintiff 
and  defendant,  or  their  assignors,  and  the  boundaries  established 
by  the  grantor  conflicting,  the  question  properly  comes  under 
the  laws  of  the  State,  and  leaves  us  to  settle  the  controversy. 
So  far  as  the  United  States  and  Fulton,  or  his  assignee,  were  con- 
cerned, the  boundaries  of  his  claim  were  fixed  by  the  survey  of 
McCrummen,  made  in  1817,  until  the  same  were  changed  by 
competent  authority  ;  but  the  plaintiff  having,  under  Wiley  and 
Curtis,  claims  of  equal  validity  and  dignity  with  that  of  the  de- 
fendant, could  not,  by  an  ex  parte  survey,  made  by  the  defend^^nt, 
or  by  one  made  by  him  and  the  common  grantor,  be  deprived  of 
the  quantity  of  land  he  was  previously  entitled  to  without  his 
assent,  in  consequence  of  that  grantor  permitting  Fulton  to 
include  within  his  boundary,  more  land  than  his  title  called  for. 
Had  the  land  not  been  granted  or  confirmed  to  the  plaintiff  pre- 
vious to  McCrummen's  survey,  we  are  not  prepared  to  say  that 
it  could  have  been  granted  afterwards,  until  some  legal  mea- 
sures were  adopted  to  set  that  survey  aside.  The  evidence 
establishes  conclusively,  that  the  plaintiff  and  the  authors  of  his 
titles,  were  in  possession  of  the  lands  fronting  on  the  Bayou 
Robert,  before  Fulton  was,  and,  according  to  the  acts  of  Congress, 
those  titles  were  entitled  to  a  certain  quantity  and  depth.  The 
front  lines  had  been  ascertained,  and  the  side  lines  run  many 
years  before  1836,  Phelps  says  fifteen  years,  or  more ;  and  all 
that  remained  to  be  done  was  to  fix  the  back  boundary.  This 
the  United  States  did  not  do,  so  far  as  we  are  informed,  until 
1836.  The  defendant  could  not  prescribe  under  our  state  laws 
against  them,  as  he  had  not  a  perfect  title,  the  fee  or  technical 
legal  title  being  still  in  them ;  nor  can  he,  in  an  action  of  boun- 
dary, prescribe  against  the  plaintiff,  until  some  boundary  be 
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fixed.  The  articles  819,  820,  821  of  the  Civil  Code,  define  this 
action ;  and  the  latter  article  says,  that  it  cannot  be  prescribed 
against,  unless  in  the  manner  and  in  the  cases  coming  within 
the  meckning  of  articles  848,  849.  The  action  can  be  brought 
not  only  by  the  owner,  but  by  any  one  who  possesses  as  owner ; 
and  the  defendant  cannot  require  proof  of  his  right  of  property 
(Civil  Code,  arts.  825, 826) ;  but  the  court,  in  fixing  the  boundary, 
musft  examine  the  titles  to  the  land,  and  fix  the  boundaryt 
according  to  them.  Articles  837,  839,  841.  The  reference  to 
the  titles  is  for  the  purpose  of  fixing  the  boundary  in  accordance 
with  them ;  but  not  to  decide  whether  either  plaintiff  or  defen- 
dant are  the  legal  owners  of  the  land  within  it.  These  positive 
provisions  of  the  Code,  dispose  of  the  bill  of  exceptions  in  the 
record,  taken  to  the  admission  of  evidence  to  show  a  title  in  the 
plaintiff.  It  is  immaterial  whether  he  is  the  real  owner  of  the 
claims  of  Wm.  Wiley  and  George  B.  Curtis,  or  not,  if  he  possess 
them  as  owner.  We  look  to  the  titles,  to  see  where  the  boundary 
should  be ;  and  we  are  of  opinion  that  the  court  and  jury  came 
to  a  correct  conclusion  in  fixing  it,  as  to  the  Wm*  Wiley  tract, 
at  the  line  between  the  lots  B  and  C,  on  the  plat  made  by 
Phelps  under  the  order  of  the  court;  and  also  in  fixing  the 
boundaiy  of  the  Curtis  tract,  in  the  manner  represented  on  the 
said  plat.  The  testimony  shows  that  there  is  more  land  within 
the  lines  of  the  Fulton  claim,  than  the  title  calls  for ;  and  by 
the  boundaiy  fixed  in  the  judgment,  there  is  the  quantity  called 
for  by  the  titles  of  Wiley  and  Curtis,  so  far  as  the  quantity  in 
the  latter  claim  can  be  obtained  by  the  extension  of  the  side 
and  back  lines.  The  title  to  the  Fulton  claim  states  that  it  is 
to  be  located  in  the  rear  of  some  other  tracts ;  and  there  is  a 
clause  in  the  certificate  of  confirmation,  which  restricts  the 
quantity,  in  case  it  conflicts  with  any  other  rightful  claim. 

The  question  as  to  the  12  37-100  acres  contained  in  the  figure 
B,  which  the  plaintiff  claims  as  having  been  purchased,  in  1836, 
of  the  United  States,  as  a  back  emption  under  the  act  of  Con- 
gress of  June  15th,  1832,  is  very  different  from  that  of  the  con- 
firmed claims.  As  to  them,  the  grantor  had  said,  previous  to 
McCrummen's  location  of  the  Fulton  claim,  that  the  plaintiff 
and  Curtis  should  have  a  certain  quantity  of  land,  in  a  particu- 
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lar  place.  It  W€U3,  therefore,  proper  so  to  fix  the  boundary,  as  to 
give  them  the  quantity  if  possible,  which  has  been  done ;  but  the 
state  of  the  case  is  different,  when  the  plaintiff  comes  with  a 
new  title  to  a  piece  of  land,  confessedly  within  the  approved 
boundary  of  Fulton's  claim,  of  a  date  long  subsequent  to  that 
survey,  and  emanating  from  a  law  enacted  subsequently  to  it, 
and  limiting  the  purchase  to  ^  vacant  land."  2  Laws  Relating 
to  Public  Lands.  The  land  covered  by  this  claim  was,  in  June, 
1882,  beyond  all  controversy  within  the  boundary  of  Fulton's 
claim,  the  location  of  which  had  not  then  been  disturbed  or 
questioned.  How  then  can  it  be  said  that  it  was  vacant  land, 
subject  to  entry  by  the  plaintiff?  How  could  he  know,  or 
what  right  had  he  to  expect,  at  that  time,  that  there  was  an  er- 
ror in  McCrununen's  survey  ?  and,  admitting  that  he  did  know 
that  there  was  an  excess  in  the  quantity  within  Fulton's  limits, 
how  could  it  then  be  known,  that  that  excess  would  be  taken 
off  immediately  in  the  rear  of  the  Wm.  Wiley  claim  and  an- 
other adjoining  it,  so  as  to  give  pre-emption  rights  to  the  plaintiff 
and  a  contiguous  proprietor  ?  It  might,  with  as  much  propriety, 
be  supposed,  that  this  excess  would  have  been  taken  off  in  an- 
other place,  as  in  the  dne  it  was.  There  is  no  good  reason  shown 
why  it  should  not  have  been  taken  from  that  portion  of  the 
claim  sold  to  Pierre  Baillio,  at  the  same  sale  at  which  the  de- 
fendant purchased,  or  why  it  should  not  have  been  divided  be- 
tween them.  We  look  upon  the  acts  of  the  surveyor  general, 
and  his  deputy,  Phelps,  in  setting  aside  the  survey  of  McCrum- 
men,  and  altering  the  lines,  without  notice  to  the  defendant,  as 
involving  assumptions  of  authority,  and  questions  much  too  se- 
rious to  be  investigated  in  this  form  of  action.  It  seems  to  us, 
that  a  petitory  action  would  be  the  most  proper  form,  in  which 
this  claim  could  be  asserted.  We  cannot,  in  an  action  of 
boundary,  permit  the  title  to  the  property  to  be  litigated,  when 
it  is  only  proposed  to  fix  a  line  or  boundary  between  the  adjoin- 
ing claims. 

Judgment  affirmed. 
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Perbt  S.  Kjbnnard  v.  David  Stanbrough^  Curator  of  the  Vacant 

Succession  of  Jesse  Harper,  deceased. ' 

A  judgment  rendered  by  ft  court  of  the  United  Statef  agauut  a  curator  of  a  vacant 
Bucceflrion,  cannot  be  executed  by  the  seizure  and  sale  of  the  effects  of  the  snccei- 
aion  by  the  marshal  of  that  court  The  efl^cts  must  remain  in  the  hands  of  the 
curatori  to  be  applied  to  the  paymoit  of  the  debts  of  the  succession  in  due  couise 
of  administration.  The  judgment  can  be  satisfied  only  by  presenting  it  for  classifi- 
cation and  payment  to  the  Court  of  Probates,  under  the  direction  of  which  the  suc- 
cession is  being  administered.  Any  sale  of  the  property  of  the  suocession,  by  the 
marshal  under  process  from  the  United  States  court,  is  a  nullity. 

Appeal  from  the  District  Court  of  Madison,  WUUon^  J. 

Simon,  J.  Thi3  is  another  case,  in  which  the  plaintiff  at« 
tempts  to  sustain  his  titles  to  two  promissory  notes,  sold  and 
transferred  to  him  by  the  marshal  of  the  United  States,  by  vir- 
tue of  an  execution  issued  on  a  judgment,  rendered  in  the  Uni?. 
ted  States  Circuit  Court,  against  the  vacant  succession  of  Jesse 
Harper,  deceased. 

The  facts  of  this  case,  are  these :  The  Farmers'  Bank  of 
Virginia  obtained  a  judgment  in  the  Circuit  Court  of  the  United 
States  against  the  defendant,  as  curator  of  the  estate  of  Jesse 
Harper,  for  the  sum  of  about  912,000.  An  execution  was  is- 
sued, and  the  marshal  was  proceeding  with  the  same,  when  he 
was  ei\joined  by  a  writ  from  the  Court  of  Probates  of  the  parish 
of  Madison.  The  ii\junction  was  dissolved,  and  the  mandial 
then  proceeded  to  seize  two  notes,  each  for  the  sum  of  91505, 
drawn  by  Evans  &  Fretwell,  to  the  order  of  the  curator,  of  the 
estate  of  Harper,  and,  after  advertisements,  sold  the  same  at 
public  auction  to  the  plaintiff.  The  notes,  in  the  mean  time,  re- 
mained in  the  hands  of  the  curator  who  refused  to  deliver  them 
up,  and  who  subsequently  sued  out  an  order  of  seizure  and  sale 
against  the  property  mortgaged  to  secure  the  payment  of  the 
notes  he  held ;  whereupon  the  plaintiff  instituted  the  present 
suit,  and  sued  out  an  injunction  to  arrest  the  sale  of  the  property, 
claiming  the  said  notes  as  his  property,  and  praying  for  judg- 
ment in  his  favor,  declaring  him  to  be  the  true  owner  of  said 
notes,  and  for  damages,  &c. 
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Kennard  t.  Stanbrough,  Curator. 


The  pleadings  in  this  case  are  of  the  same  nature  as  those  in  the 
case  of  Lewis  A.  Collier  v.  Josiah  Stanbrough  (6  Robinson,  230), 
and  present  the  same  questions,  except  that,  in  the  present  case, 
the  notes  claimed  by  the  two  parties  are  in  the  possession  of  the 
curator  of  the  vacant  estate  of  Jesse  Harper,  and  yet  belong  to 
said  succession,  if  not  legally  transferred  to  the  plaintiff. 

The  other  facts  disclosed  by  the  record,  as  resulting  from  the 
evidence  adduced  and  the  admissions  made  on  the  trial,  are, 
sabstantially,  the  same  as  those  recited  in  our  opinion  in  the 
case  of  Collier  v.  Stanbrough ;  and  they  shew,  among  other 
things,  that  that  the  estate  of  Harper  is  insolvent ;  that  it  is  un- 
der the  administration  of  a  curator,  under  the  supervision  of  the 
Probate  Court ;  that  an  inventory  and  sale  of  the  property  of 
the  estate  was  made  by  said  court ;  that  the  notes  in  controver- 
sy are  the  proceeds  of  said  sale ;  and  that  said  notes  never  came 
into  the  possession  of  the  marshal. 

There  was  judgment  below  in  favor  of  the  defendant,  dis- 
solving the  injunction,  and  condemning  the  plaintiff,  and  his 
surety  on  the  iiyunction  bond,  to  pay  to  the  defendant  $151  dam- 
ages ;  and  from  this  judgment,  the  plaintiff  appealed. 
'  The  present  case  is  in  its  natifre  similar  to  the  one  between 
Lewis  A.  Collier  v.  Josiah  Stanbrough  (6  Rob.  230),  and  must  be 
governed  by  the  same  rules.  Here,  the  plaintiff  seeks  to  take  notes 
by  him  purchased  at  a  marshal's  sale,  out  of  the  hands  of  the  cu- 
rator of  Jesse  Harper's  estate  ;  but,  we  think,  they  must  remain 
in  the  possession  of  the  defendant,  in  order  to  apply  the  proceeds 
thereof  to  the  payment  of  the  debts  of  the  estate,  in  due  course 
of  administration. 

Under  the  principles  recc^nized  in  the  cases  of  Garrard  v. 
Reedf  Lowry  v.  Erunn  (6  Rob.  192),  and  Collier  v.  Stanbrough 
(6  Rob.  230),  decided  at  the  last  term  of  this  court,  we  must 
consider  the  marshal's  sale,  which  is  the  basis  of  the  present 
action,  as  a  mere  nullity. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs ;  without  prejudice  to  the  right 
which  the  plaintiff  may  have  to  claim  and  recover  of  the  estate 
of  Jesse  Hfiirper,  whatever  amount  he  may  have  paid  to  the 
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marshaly  as  the  price  of  his  purohase,  for  the  benefit  of  the  sac- 
cession. 

Snyder^  for  the  appellant. 

Dunlapy  for  the  defendant. 


James  Bludworth  and  another  v.  Wi^aam  Hunter  and  others. 
James  Bludworth  u.  William  M.  Lambeth  and  others. 


Where  the  record  shows  that  all  the  parties  interested  are  not  before  the  court,  and 
the  questions  asked  to  be  decided  were  not  acted  on  in  the  inferior  court,  they  can- 
not be  examined  on  appeal. 

The  mere  denial  of  the  existence  of  any  mortgage,  is  too  general  an  allegation  to  au- 
thorize the  admission  of  eyidence  of  payment,  imputation  of  payment,  prescrip- 
tton,  or  the  like.  Payment,  remission,  compensation,  and  the  like,  must  be  specially 
pleaded. 

A  prior  mortgagee  cannot  arrest  the  proceedings  of  subsequent  mortgagees,  merely 
on  the  ground  of  the  priority  of  his  mbitgage.  If  the  property  should  not  sell  Hmt 
enough  to  satisfy  all  the  mortgages  prior  to  that  of  the  plaintiff  in  the  seisure,  there 
can  be  no  sale ;  if  it  should  sell  for  enough,  the  latter  have  a  right  to  proceed. 

Where  the  answer  of  an  appellee  prays  for  the  amendment  or  revenal  of  any  part  of 
the  judgment  appealed  from,  it  must  be  filed  at  least  three  days  before  that  fixed  for 
the  argument,  or  it  will  not  be  received.    C.  P.  890. 

The  fruits  of  an  immoreaUe,  gathered  or  produced  since  it  was  imder  seizure,  make 
a  part  thereof,  and  enure  to  the  benefit  of  the  person  making  the  seizure  (C.  G.  457) ; 
but  crops  standing  at  the  time  of  the  sale  of  the  property,  are  considered  part  of  the 
land  to  which  they  are  attached,  and  pass  to  the  purchaser  as  part  of  the  considera- 
tion  of  the  price.  The  fruits  of  mortgaged  property  are  subject  to  the  mortgage 
only  while  in  the  hands  of  the  mortgagor ;  they  cease  to  be  so,  when  they  aeerae 
after  its  transfer  to  a  hona  fide  purchaser  and  posseMor.    C.  C.  456. 

Appeals  from  the  District  Court  of  Natchitoches^  King^  J. 

H,  A,  Bullard,  one  of  the  appellants,  j^ro^.  No  other  counsel 
appeared  on  the  same  side. 

Brent  and  O.  N.  Ogden^  for  the  defendants. 

Garland,  J.  The  plaintiffs,  Bludworth  &  Bullard,  alleging 
themselves  to  be  creditors  of  Hunter,  for  $11,666  66,  with  in- 
terest, on  a  promissory  note,  secured  by  a  conventional  mort- 
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gage  and  vendor^s  privilege,  in  the  month  of  May,  1842,  took 
oat  an  order  of  seizure  and  sale,  for  the  purpose  of  having  a 
plantation  and  slaves  in  the  possession  of  Hunter,  situated  in 
the  parish  of  Natehitoches,  and  cultivated  as  a  cotton  planta^ 
tion,  seized  and  sold.  A  seizure  of  all  the  property  was  made, 
on  which  a  crop  of  cotton  and  corn  was  growing  at  the  time. 
Early  in  the  month  of  June,  the  whole  property  was  offered  for 
sale  by  the  sheriff,  and  abjudicated  to  Lambeth  &  Thompson, 
who  not  complying  with  the  terms  of  the  sale,  it  was  postponed 
to  be  offered  for  sale  again.  Before  this  could  be  effected,  Lam- 
beth &  Thompson  presented  their  petition  of  opposition  to  the 
same  court,  in  which  they  state  the  origin  of  the  claim  and  mort- 
gage of  the  plaintijSs,  saying  that  they  (plaintiffs)  are  assignees  of 
Charles  A.  BuUard,  the  original  mortgagee,  and  representing 
themselves  to  be  also  mortgage  creditors  of  Hunter  to  a  large 
amount,  by  a  special  act,  in  which  Charles  A.  Bullard,  before 
the  transfer  of  the  note  to  the  plaintiffs,  intervened,  and  spe- 
cially ceded  his  priority  of  mortgage  for  the  amount  of  the 
the  note  held  by  the  plaintiffs,  in  favor  of  these  opponents,  and 
that  thereby  they  acquired  a  preference  and  higher  privilege  on 
the  property  seized,  than  the  plaintiffs.  They  say,  that  the 
property  was  exposed  for  sale,  on  the  4th  June,  1842,  when  it 
was  abjudicated  to  said  opponents  for  918,400,  they  claiming 
the  right,  by  virtue  of  the  aforesaid  postponement  of  priority, 
to  stand  in  the  position,  and  enjoy  all  the  rights  and  privileges  of 
a  first  mortgagee,  to  the  extent  of  the  note  to  which  a  preference 
was  given,  and  to  be  entitled  to  the  proceeds  of  the  sale,  after 
satisfying  thejpro  rata  share,  to  be  distributed  to  another  note  of 
$11,666  66,  with  interest,  secured  by  the  same  mortgage  as  that 
under  which  the  plaintiffs  were  acting,  but  that  the  sheriff  re- 
fused to  make  them  a  conveyance,  and  again  advertised  the 
property  to  be  sold,  on  the  8th  August,  1842,  in  violation  of  their 
rights.  They,  therefore,  make  opposition  to  this  sale,  and  pray 
the  court  that  if  it  will  not  restrain  the  sheriff  from  making  the 
sale,  it  will  direct  him  to  retain  in  his  hands  the  proceeds  of 
the  sale,  after  satisfying  the  pro  rata  amount  of  the  note  of 
$11,666  66,  not  effected  by  said  postponement,  (which  the  pur- 
chaser will  have  the  right  to  retain),  until  the  further  order  of 
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the  court,  and  that  the  privilege  of  these  opponents  on  said  pro* 
ceeds,  be  allowed  and  established,  in  preference  to  any  claims 
on  the  part  of  the  plaintiffs,  until  the  satisfaction  of  their  mort- 
gage. They  pray  that  the  plaintiffs  and  the  sheriff  be  cited  to 
answer  their  opposition,  and  that  their  privilege  be  allowed. 
Upon  this  petition  being  filed,  the  judge  directed  the  sheriff  to 
retain  in  his  hands  the  proceeds  of  the  sale  to  be  made  under 
the  seizure  of  the  plaintiffs  against  Hunter,  to  be  subject  to  the 
further  order  of  the  court.  The  plaintiffs  and  opponents  then 
agreed,  that  the  proceedings  should  be  suspended  and  remain  as 
they  were,  until  the  court  should  decide  upon  the  differences 
between  them.  This  agreement  the  sheriff  says  was  made  on 
the  day  of  sale,  and  the  seizure  and  other  proceedings  imder  the 
plaintiffs'  order  of  seizure  and  sale  were  all  legal  and  regular. 
To  this  opposition  H.  A.  BuUard  answered,  by  disclaiming  all  in- 
terest in  the  subject  in  controversy,  averring  that  he  has  de* 
clined  accepting  the  transfer  and  subrogation  from  C.  A.  Bullard, 
and  that  the  whole  claim  belonged  to  Bludworth,  his  co-plain- 
tiff. The  latter  answered  by  denying  that  the  opponents  have 
any  mortgage  or  priority  over  his  mortgage  and  vendor's  privi- 
lege. He  says  that  the  alleged  priority  was  given  by  an  agent 
not  authorized  by  C.  A.  Bullard  to  give  it ;  wherefore  he  prays 
that  the  priority  claimed  may  be  declared  null,  and  that  the 
sheriff  disregard  the  certificate  of  mortgage  so  far  as  it  concerns 
that  of  the  opponents.  He  says  that  the  opponents  failed  to 
comply  with  the  terms  of  the  sale  made  on  the  4th  of  June, 
1842,  and  that,  consequently,  it  is  null  and  void.  He  further 
says,  that  the  opponents  have  received  the  sum  of  $5,000,  which 
belonged  to  Hunter,  for  the  value  of  a  cotton  gin,  which  was  in- 
sured and  consumed  by  fire.  One  half  of  this  sum  he  prays  may 
be  accounted  for  to  him.  He  also  alleges  that  the  growing  crop 
of  cotton  and  corn  upon  the  plantation  is  subject  to  his  mort- 
gage and  seizure,  and  prays  that  Hunter,  the  owner  of  the  plan- 
tation, be  restrained  from  removing  any  part  of  the  same  to  his 
prejudice,  and  that  the  same  be  held  and  decreed  to  be  subjeot 
to  the  seizure  already  made  and  still  existing.  Afterwards,  the 
plaintiffs  filed  an  amended  answer  to  the  op|>osition,  in  which 
they  say,  that  since  their  first  answer  was  filed,  Lambeth  and 
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Thompson  have  caused  an  execution  to  be  issued  on  a  judgment 
in  favor  of  the  Commercial  Bank  against  Hunter  &c.,  and 
caused  the  same  property  to  be  seized  under  it,  without  regard 
to  the  previous  seizure  of  the  respondents,  and  have  had  the 
same  sold,  and  that  all  has  been  purchased  by  Charles  A.  Jacobs, 
who  now  pretends  to  be  the  owner  of  the  land,  slaves,  and  grow- 
ing crop.  Bludworth  says  that  he  has  obtained  an  injunction, 
prc^ibiting  Jacobs,  as  well  as  the  opponents  and  all  others,  from 
removing  the  crop  of  corn  and  cotton  from  the  plantation,  and 
adding  that  it  may  be  decreed  to  him.  They  then  admit  that 
there  was  a  priority  of  mortgage  conceded  to  the  opponents, 
*'  yet  deny  that  any  such  mortgage  now  exists ;  but  they  allege 
that,  at  least,  it  ought  to  be  credited  with  a  sum  of  about  $18,000, 
the  amount  of  a  judgment  in  favor  of  M onges,  and  another  in 
favor  of  the  Commercial  Bank. 

They,  therefore,  pray  that  the  mortgage  in  favor  of  Bludworth 
may  be  decreed  to  exist  upon  the  property  in  the  hands  of  Jacobs, 
or  the  opponents,  particularly  on  the  crop  of  cotton,  which,  it  is 
asked,  may  be  decreed  to  him.  To  this  amended  answer  no 
response  was  made  by  Lambeth  &  Thompson,  nor  by  Jacobs,  on 
whom  it  does  not  appear  ever  to  have  been  served. 

On  the  8th  November,  1842,  Bludworth  presented  another 
petition,  in  which  bb  recapitulates  his  being  the  holder  of  the 
note  of  Hunter,  and  its  being  secured  by  mortgage,  and  refers  to 
the  proceedings  before  stated,  and  to  the  fact  of  the  suspension 
of  the  seizure,  until  the  matters  in  controversy  shall  be  decided. 
He  re-asserts  his  claim  on  the  crop  of  cotton  and  com,  and 
claims  an  undivided  half  of  the  whole  of  it ;  sajrs  that  part 
has  been  gathered  since  the  sale,  and  a  part  remains  ungathered 
in  the  field,  still  subject  to  his  seizure.  He  refers  to  the  seizure 
by  the  Commercial  Bank,  at  the  instance  of  Lambeth  &  Thomp- 
son, pending  their  opposition,  and  while  the  property  was  under 
seizure  at  his  suit,  and  to  the  sale  to  Charles  A.  Jacobs.  He 
says  that  he  is  apprehensive  that  the  crop  will  be  removed  and 
disposed  of  to  his  prejudice,  either  by  Lambeth  &  Thompson, 
Jacobs,  or  Hunter,  unless  restrained  and  enjoined,  inasmuch  as 
it  is  said  that  the  crop  was  sold  with  the  plantation,  and  is  the 
property  of  Jacobs,  which  he  denies,  but  avers  that  it  is  subject 
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to  his  prior  seizure,  as  mortgagee.  He  says  that  the  crop  of 
cotton  will  amount  to  400  bales,  worth  $12,000.  He,  therefore, 
prays  for  an  injmiction,  restraining  Jacobs,  Lambeth  &  Thomp- 
son, Hunter,  and  the  sheriff,  from  removing  the  crop  of  cotton 
from  the  plantation,  and  the  jurisdiction  of  the  court.  He  asks 
for  a  citation  of  all  the  parties,  and  that  the  cotton  be  sold  for 
his  benefit  This  is  the  beginning  of  the  suit  to  which  Jacobs 
is  made  a  party,  which,  it  is  to  be  observed,  was  filed  before  the 
last  amended  answer  of  Bludworth.  To  this  petition  the  sheriff 
answered,  as  he  did  to  the  opposition  of  Lambeth  &  Thompson, 
that  he  acted  officially,  and  was  willing  to  do  whatever  the 
court  should  order.  Jacobs  and  Lambeth  &  Thompson  moved 
to  dissolve  the  iiyunction,  on  the  allegations  in  the  petition. 
They  asked  for  damages ;  and  in  the  event  of  their  motion  fail- 
ing, they  pleaded  a  general  denial. 

.  The  note  upon  which  the  plaintiff  proceeded,  arose  out  of.  a 
purchase  made  by  Hunter  of  C.  A  Bullard,  of  one  half  of  the 
plantation  and  slaves  mortgaged  to  secure  it.  There  is  another 
note,  in  the  hands  of  some  unknown  person,  for  the  same  amount, 
secured  by  the  *  same  mortgage.  The  fact  of  G.  A.  Ballard 
having  ceded  to  Lambeth  &  Thompson,  a  priority  in  favor  of 
their  mortgage  against  Hunter,  before  he  transferred  the  note 
to  the  plaintiffs,  is  not  now  denied..  This  was  done  in  July,  1840» 
and  thb  act  was  recorded  on  the  8th  of  September  of  that  year. 
On  the  7th  of  May,  1840,  the  Commercial  Bank  had  its  judgment 
against  Hunter  and  C.  A.  Bullard  recorded ;  and  pending  the 
suspension  of  the  questions  between  the  plaintiffs  and  Lambeth 
&;  Thompson,  the  latter,  who  had  been  subrogated  to  the  rights 
of  the  Bank,  issued  an  execution  thereon,  and  had  the  whole 
property  mortgaged,  including  the  crop  of  cotton  and  com,  sold 
on  the  5th  of  November,  1842,  for  upwards  of  $60,000,  when  it 
was  adjudicated  to  Lambeth,  as  the  agent  of  Charles  A.  Jacobs. 
The  certificate  of  mortgage  showed  a  large  amount  of  mortgages 
and  judgments,  in  favor  of  different  persons,  who  are  not  before 
us.  The  amounts  coming  to  them,  were  retained  by  the  pur- 
chaser, although  one  or  more  of  them  is  a  judicial  mortgagee ; 
and  the  judgment  is  not  shown  to  have  belonged  to  the  purchas- 
er, or  to  the  opponents     The  sheriff  conveyed  to  Jacobs  all  the 
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crop  of  cotton  and  com,  disregarding  the  plaintiffs'  seizure,  as 
well  as  the  lands  and  slaves,  stock,  &c.;  and  gave  Jacobs  pos- 
session without  retaining  any  thing  in  his  hands  to  abide  the 
decision  of  the  court,  as  between  the  plaintiffs  and  the  opponents. 
It  is  admitted  that  .Lambeth  &  Thompson  received  the  sum  of 
$5000  for  insurance  on  &e  cotton  gin,  as  alleged  in  the  separate 
answer  of  Bludworth.    It  was  proved  that  from  230  to  270 
bales  of  cotton  were  sent  to  Lambeth  &  Thompson,  by  Hunter, 
in  the  spring  of  1842,  worth  from  827  to  830  per  bale,  nett,  in 
New  Orleans.    It  is  also  proved  that  Hunter  always  shipped 
his  crops  of  cotton  to  Lambeth  &  Thompson.    In  1842,  Hunter 
had  from  700  to  800  acres  in  cotton,  and  about  %00  acres  in  cul- 
tivation altogether.    About  4000  barrels  of  com  were  made  in 
1842,  worth  62  cents  per  barrel.    The  witness  thinks  600  bales 
of  cotton  were  made  in  1842.     It  is  admitted  that,  at  the  time 
of  the  seizure  by  the  Conunercial  Bank,  800  barrels  of  com,  and 
125,000  pounds  of  seed  cotton,  were  gathered ;  and  it  is  proved 
about  300,000  pounds  of  seed  cotton  were  picked,  when  the 
that  sale  was  made  to  Jacobs.    It  is  shown  that  Lambeth  & 
Thompson  furnished  Hunter  with  his  plantation  supplies,  and  it 
is  not  known  whether  any  imputation  of  the  proceeds  of  the 
crops  had  been  made,  or  any  directions  given  in  relation  to  them. 
The  causes  were  tried  together  in  the  District  Court,  though 
it  seems  that  they  were  not  regularly  consolidated.    The  judge 
decreed  that  Bludworth  should  recover  of  the  defendants  in 
injunction,  one  undivided  half  of  three  hundred  thousand  pounds 
of  seed  cotton,  being  the  quantity  gathered  at  the  time  of  the 
sale  to  Jacobs,  on  the  1st  Monday  of  November,  1842.    He  or- 
dered the  injunction  to  be  perpetuated  until  the  cotton  should  be 
sold,  and  one  half  of  the  proceeds  applied  towards  the  demand 
of  the  plaintiffs.    He,  also,  ordered  the  opposition  of  Lambeth 
&  Thompson  to  the  order  of  seizure  and  sale  in  favor  of  the 
*  plaintiffs,  to  be  dismissed  as  in  case  of  non-suit.     From  this 
latter  judgment  the  plaintiffs  have  appealed,  saying  that  the 
judgment  ought  to  be  final,  and  that,  as  pending  the  proceedings 
in  the  District  Court,  Jacobs  had  become  the  purchaser  of  the* 
property,  he  ou^t  to  be  made  a  party,  and  he  has  accord- 
ingly been  cited.    Bludworth,  also,  appealed  from  the  judgment 
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rendered  on  the  injunction,  alleging  that  injustice  had  been  done 
him,  in  not  allowing  him  a  privilege  on  the  undivided  half  of 
the  whole  crop  of  cotton  made  on  the  plantation  in  the  year 
1842,  instead  of  the  undivided  half  at  the  time  of  the  sale  to 
Jacobs,  on  the  first  Monday  of  November,  1842. 

To  the  first  appeal,  neither  Lambeth  &  Th<nnpson,  nor  Jacobs 
have  filed  any  answer.  They  have  not  joined  in  the  appeal, 
nor  complained  of  the  judgment,  by  filing  any  points,  nor  asked 
the  reversal  of  the  judgment.  Article  887  of  the  Code  of  Prac- 
tice, says,  that  the  appellee,  in  his  answer,  may  either  pray  for 
a  simple  confirmation  of  the  judgment,  with  costs,  or  he  may 
pray  for  damaged,  &c.  The  succeeding  article  says,  that  if  the 
appellee  has  cause  to  complain  of  the  judgment  appealed  from, 
he  may,  without  appeal  on  his  part,  state,  in  his  answer,  the 
points  on  which  he  thinks  he  has  sustained  wrong,  and  may 
pray  that  the  judgment  be  reversed  with  respect  to  them,  and 
confirmed,  with  costs,  as  to  the  rest.  The  next  article  says,  that 
if  the  appellee,  on  the  appeal  of  the  other  party,  neglect  to  pray 
that  the  judgment  be  reversed  on  those  points  which  are  preju- 
dicial to  him,  he  shall  not  afterwards  be  allowed  to  appeal,  but 
that  the  judgment  shall  remain  irrevocable  for,  or  against  him. 

The  appellants  have  had  the  cause  set  down  for  trial,  and  we 
are,  therefore,  only  to  look  into  the  judgment  for  the  purpose  of 
seeing  whether  any  iiyustice  has  been  done  to  them  in  dismiss- 
ing the  opposition,  as  in  case  of  non*stdt.  Upon  an  examination 
of  the  case  as  it  now  stands,  we  do  not  see  that  any  serious  in* 
jury  can  result  to  the  plaintiffs  from  that  decision.  Pending  the 
proceedings  in  the  District  Courts  Lambeth  &  Thompson  had  an 
execution  issued,  and  the  property  sold  under  it,  at  the  suit  of 
the  Commercial  Bank ;  and  a  third  person,  (Jacobs,)  not  a  party 
in  the  court  below,  is  now  the  possessor  of  it,  and,  we  suppose, 
before  the  plaintiffs  can  proceed  further  on  their  order  of  seizure 
and  sale,  he  must  be  made  a  party*  In  fact,  we  do  not  under- 
stand the  plaintiffs  as  wishing  to  set  aside  the  sale  to  Jacobs, 
but  to  come  in  with  others,  and  share  in  the  part  of  the  price 
he  has  retained  in  his  hands.  They  insist  that  several  of  the 
mortgages  mentioned  in  the  certificate  of  the  recorder,  have 
been  extinguished  by  prescription,  by  payment,  or  in  some  other 
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manuer ;  and  we  have  been  called  on  to  adjudge  these  ques- 
tionsy  and  to  declare  that  there  is  a  su£Bicient  sum  in  the  hands 
of  Jacobs  to  pay  all  that  is  really  due  on  the  apparent  mort- 
gages, and  also  to  pay  the  plaintiffs.  From  the  record,  we  have 
reason  to  believe,  that  all  the  parties  interested  in  these  mort- 
gages and  judgments,  are  not  befcH^  us;  these  questions 
were  not  acted  on  in  the  inferior  court ;  and  we  cannot  inquire 
into  them  here. 

The  plaintiffs  offered  evidence  in  the  court  below,  to  prove 
that  the  mcMftgage  in  favor  of  Lambeth  &  Thompson  against 
Hunter,  was  extinguished,  in  part,  by  the  sum  of  #5,000,  receiv- 
ed for  the  insurance  on  the  cotton  gin,  and  by  the  proceeds  of 
the  crop  of  cotton  sent  to  them  by  Hunter,  in  the  spring  of  1842. 
To  this  the  counsel  for  Lambeth  &  Thompscm  objected,  on  the 
ground  that  there  was  no  allegation  in  any  of  the  pleadings  df 
the  plaintiffs  of  any  extinguishment  of  the  mortgage  by  pay- 
ment or  otherwise,  except  by  applying  a  judgment  in  favor  of 
one  Monges  to  it.  The  only  allegation  under  which  it  is  pre- 
tended that  the  evidence  is  admissible,  is  that,  in  which  the 
plainti&  deny  the  exigence  of  the  mortgage,  and  then  say,  if  it 
does  exist,  that  the  judgment  of  Monges  should  be  deducted 
from  it.  There  is  no  plea  of  payment,  prescription,  compensa- 
tion, or  remission,  but  simply  a  denial  of  &e  existence  of  the 
mortgage.  The  counsel  contends  that  such  evidence  took  them 
by  surprise.  The  judge  admitted  the  evidence,  and  the  counsel 
of  Lambeth  &  Thompson  took  a  biU  of  exceptions.  We  think 
the  judge  erred.  The  mere  denial  of  the  existence  of  the  mort- 
gage, we  think  too  general  an  allegation,  to  admit  of  evidence 
of  payment,  imputation  of  payment,  prescription,  or  the  like, 
by  which  it  may  have  been  discharged.  We  have  often  said, 
that  pleas  of  payment,  compensation,  remission,  and  the  like, 
must  be  specially  alleged.  The  only  part  of  the  pleadings  in 
which  any  thing  is  said  about  the  money  received  for  the  insu- 
rance on  the  cotton  gin,  is  in  one  of  the  answers  of  Bludworth, 
in  which  he  claims  that  one  half  of  the  amount  shall  be  applied 
to  his  mortgage.  But  there  is  another  ground  upon  which, 
we  think,  the  judgment  is  correct.  Lambeth  &  Thompson,  al- 
though they  may  have  a  prior  mortgage  to  that  under  which 
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the  plaintiffs  claim,  have  no  right  to  arrest  them  in  their  pro- 
ceedings, because,  if  the  property  should  not  sell  for  enough  to 
cover  all  the  mortgages  prior  to  that  of  the  plaintif[s,  there  could 
be  no  sale ;  if  it  should  sell  for  enough  to  pay  all,  the  plaintiffs 
have  a  right  to  go  and  make  their  money.  An  elder  mortgagee 
has  no  right  to  stop  the  proceedings  of  a  younger  one,  merely 
because  he  has  a  priority.    7  Mart.  N.  S.  381. 

We  think  the  justice  of  the  case  will  be  best  promoted  by 
leaving  the  judgment  of  the  District  Cfourt  as  it  is.  It  will  ena- 
ble the  plaintiffs,  whose  order  of  seizure  and  sale  will  be  free  of 
any  opposition,  to  make  any  parties  that  may  be  necessary  to 
carry  it  into  execution,  or  for  the  purpose  of  having  justice  ren* 
dered  to  all  concerned,  in  the  distribution  of  the  price  of  the 
property  in  the  hands  of  Jacobs ;  or  enable  them  to  proceed 
against  him  to  annul  the  sale,  if  cause  exists ;  or  to  pursue  any 
other  course  the  law  may  authorise. 

As  to  the  judgment  rendered  on  the  injunction :  The  day  before 
the  cause  was  argued  in  this  court,  the  counsel  for  the  defen* 
dants  filed  an  answer,  praying  an  amendment  of  the  judgment, 
so  as  not  to  give  any  portion  of  the  cotton  seized  to  the  plaintiff 
in  the  injunction.  This,  the  appellant  objected  to,  because  it 
was  not  filed  three  days  before  the  day  on  which  the  cause  was 
fixed  for  trial.  This  objection  is  sustained  by  the  Code  of  Prac- 
tice, art.  890,  which  requires  such  an  answer  to  be  filed  three 
days  before  the  day  of  argument.  In  the  early  part  of  the  term 
in  the  Western  District,  answers  of  this  description  have  been 
sometimes  put  in,  only  a  day  or  two  before  the  argument ;  but 
it  is  allowed  only  to  facilitate  business  in  the  early  part  of  the 
term,  and  considered  as  a  matter  of  consent.  When  this  case 
was  argued,  the  court  had  been  in  session  more  than  two  weeks, 
and  the  appellees  had  had  ample  time  to  comply  with  the  law. 

Upon  the  merits,  the  judgment  must  be  affirmed,  unless  we  find 
that  some  error  has  been  committed  to  the  prejudice  of  the  ap- 
pellant. It  seems  to  us  there  is  none.  He  claims  one  half  of 
all  the  ungathered  crop  ailer  the  sale  to  Jacobs.  The  standing 
crops  at  the  time  of  the  sale  to  Jacobs,  were  attached  to  the 
land,  and  are  considered  a  part  thereof,  (Civil  Code,  art  456,) 
and  were  included  in  the  price  given  for  it.    If  the  plaintiff  in 
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any  farther  proceeding,  should  claim  a  share  of  that  price,  in 
the  hands  of  the  purchaser,  and  succeed,  he  will  then  get  his 
share  of  the  value  of  the  ungathered  crop.  In  the  5  Mart.  N.  S. 
52,  this  court  said,  the  fruits  of  mortgaged  property  are  subject 
to  the  mortgage  only  whilst  in  the  hands  of  the  mortgagor ; 
they  cease  to  be  so  when  they  accrue  after  the  transfer  of 
the  original  property  to  a  bona  fide  purchaser  and  possessor. 
There  is  nothing  now  before  us,  to  justify  us  in  saying  that  Ja- 
cobs is  not  a  real  and  legal  purchaser. 

Article  457  of  the  Code  says,  that  the  fruits  of  an  immovable 
gathered  or  produced  since  it  was  under  seizure,  are  considered 
as  making  a  part  thereof,  and  enure  to  the  benefit  of  the  person 
making  the  seizure.  It  is  clear,  therefore,  that  the  seizure  only 
operates  on  the  gathered  or  severed  firuits,  and  that  when  the 
property  is  sold  the  standing  crops  and  fruits  go  with  it. 

Judgment  affirmed. 


SofPSON  E.  JoRDON  V.  RiCHARD  C.  DqWNES. 

To  entitle  the  maker  of  a  promusory  note  to  plead  a  debt  due  to  him  by  the  payee  as 
an  oflset,  when  sued  by  a  bona  fide  endorseei  the  maker  most  prove  that  the  note 
was  transferred  after  maturity. 

Appeal  from  a  judgment  of  the  District  Court  of  Madison, 
Curry 9  J,  in  favor  of  the  plaintiff  for  the  amount  of  a  promis- 
sory note. 

Secde^  for  the  plaintiff. 

/•  M.  Downes  and  Jhndapy  for  the  appellant. 

B0U.ARD,  J.  This  is  an  action  against  the  maker  of  a  pro- 
missory note,  payable  on  the  1st  of  January,  1841,  to  the  order  of 
one  David  Hedrick,  and  by  him  endorsed  to  the  plaintiff. 

The  defendant,  by  his  answer,  admits  the  execution  of  the 
note,  but  denies  that  any  consideration  was  given  for  it.  He 
further  says,  that  he  has  been  gamisheed,  and  that  service  of 
proceedings  was  made  on  him  December  15th,  1840,  in  a  suit 
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in  the  District  Court,  for  the  parish  of  Madison,  entitled  J.  Wal- 
ter Philips  V.  David  Hedrick^ — R.  C.  DowneSf  garnishee^  which 
service  was  made  previous  to  the  inception  of  this  suit.  He* 
therefore,  prays  to  be  protected,  and  that  the  court  will  order 
the  suit  in  which  he  is  gamisheed  to  be  dismissed,  or  that  judg- 
ment be  suspended  in  this  until  his  liability  be  ascertained.  In 
an  amended  answer  the  defendant  reiterates  a  part  of  his  de- 
fence, and  further  pleads,  in  compensation,  a  note,  for  $381, 
given  by  Hedrick  and  the  present  plaintiff,  made  payable  to 
Harper.  He  pleads  another  garnishment  before  a  justice  of 
the  peace,  in  which  he  asserts  he  was  condemned  to  pay  some 
hundreds  of  dollars. 

On  the  trial,  the  defendant  totally  failed  to  make  out  his  de- 
fence. He  had  assumed  to  pay  the  note  for  $381,  in  conse- 
quence of  arrangements  between  himself  and  Hedrick,  and  the 
possession  oi  the  note  gives  him  no  right  to  use  it  as  an  oilsett 
to  what  he  owes  on  his  own  note,  in  the  hands  of  a  bona  fide 
endorsee.  •  In  paying  it,  the  note  became  extinct.  The  defen- 
dant wrote  to  the  present  plaintiff,  who  was  the  joint  obligor  of 
Hedrick  on  the  note  in  question,  as  follows:  ''At  Mr.  Hedrick's 
request,  I  write  to  inform  you  that  I  have  obligated  myself  in 
writing  to  pay  Mr.  Louis  Selby,  for  Mr.  H.,  the  sum  of  9381,  be- 
ing a  debt  for  which  you  are  security.  Mr.  Selby  has  axscepted 
my  engagement,  and  given  me  until  next  District  Court  to  make 
the  payment.  You  may  rest  assured  that  I  will  satisfy  the  claim, 
and  that  you  shall  have  no  trouble  with  it." 

This  letter  is  dated  the  28th  March,  1840,  the  same  date  with 
the  note  now  sued  on.  The  court  did  not  err,  in  our  opinion, 
in  admitting  evidence  of  such  a  promise  to  pay,  notwithstanding 
the  defendant's  objection. 

The  note  sued  on  was  made  payable  to  order,  and  nothing 
shows  that  it  was  transferred  by  Hedrick  to  the  present  plaintiff, 
after  it  was  dishonored.  If  the  defendant  had  paid  to  a  creditor 
of  Hedrick  under  garnishment,  it  would  not  follow  that  such 
payment  would  be  a  good  offset  as  against  the  endorsee,  with- 
out proving  further,  that  the  note  passed  subject  to  all  equities  as 
between  the  original  parties.  The  court,  therefore,  did  not  err 
in  rejecting   all  evidence   of  the    alleged   garnishments,   es- 
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pecially  as  it  is  not  pretended  that  any  thing  was  paid  by  the 
defendant. 

Judgment  affirmed. 


The  President,  Directors,  and  Company  of  the  Planters  Bank 
OF  Mississippi  v.  Jeremiah  Watson  and  another. 

Appeal  from  the  District  Court  of  Concordia,  Curry,  J. 

A.  N.  and  O.  N.  Ogden,  for  the  appellants. 

Stacy f  Sparrow,  Dunbar,  Hyams  and  Elgee,  for  the  defendants. 

Garland,  J.  A  judgment  in  this  case  was  rendered  at  a  pre- 
vious term  of  the  court,  in  favor  of  the  plaintiffs  and  appellants, 
and  a  re-hearing  granted,  pending  which  the  parties  have 
transacted  in-  relation  to,  and  compromised  their  differences ; 
by  which,  among  other  things,  it  is  agreed  that  this  suit  shall  be 
dismissed  both  in  the  court  below  and  in  this  court,  the  plaintiffs 
having  acknowledged  to  have  received  full  satisfaction  for  all 
the  liabilities  of  said  defendant,  for  the  claims  set  up  against 
him  in  this  suit,  as  appears  by  the  act  of  compromise  filed  in 
the  record. 

Appeal  dismissed.* 


*  This  ca«e  was  argued  before  the  Supreme  Court  at  Alexandria,  in  October,  1842, 
when  it  was  agreed  between  the  counsel  of  the  parties,  that  the  decree  might  be  ren- 
dered after  the  adjournment  of  the  court,  and  entered  on  its  minutes  at  any  time  be- 
fore the  1st  of  January,  1843,  and  that  a  rehearing  might  be  applied  for  within  sixty 
days  from  that  day.  A  decision  was  accordingly  rendered,  and  the  defendants  applied 
for  a  rehearing,  which  was  granted  **  as  to  the  question  of  prescription  only."  While  sus- 
pended under  this  application,  the  agreement  was  entered  into  between  the  parties,  in 
punuance  of  which  the  suit  was  dismissed.  The  great  importance  of  the  questions 
investigated  in  the  opinion  of  the  court  delivered  by  Simon,  J,  renders  it  of  too  much 
interest  to  be  altogether  omitted  in  the  Reports.  This  opinion  was  concurred  in  by 
all  the  judges  present  on  the  argument  of  the  case ;  and,  though  a  rehearing  was 
granted  as  to  one  point,  there  is  no  reason  to  believe,  hod  the  case  not  been  compro- 
mised, that  the  opinion  would  have  been  changed. 

SiHoif ,  J.  This  is  a  revocatory  action,  founded  upon  allegations  of  fraud  and  simula- 
tion.   The  magnitude  of  the  amount  iuvolved  in  the  controversy,  and  the  strict  appli- 
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cation  of  the  legal  principles  which  we  are  about  to  recognize,  render  this  case  one  of 
consideraUe  importance.  It  has  been  ably  and  elaborately  argned  on  both  sides,  and 
before  coming  to  the  conclusion  which  we  have  adopted  as  the  basb  of  the  judgment 
which  we  have  to  pronounce,  we  have  not  failed  to  bestow  upon  it  the  most  intense 
consideration. 

The  history  of  this  case  is  this :  On  the  third  of  Februaiy,  1835,  a  certain  note  of 
K20,000,  endorsed  by  the  defendant,  Watson,  as  third  endoner,  became  due  at  the 
Planters  Bank  of  MisBissippi,  at  Port  Gibson,  and  was  duly  protested.  On  the  second 
of  May,  1836,  two  other  notes  amounting  together  to  911B,304  06,  on  one  of  which 
said  Watson  was  first  endorser,  and  second  endorwr  on  the  other,  fell  due  at  the  office 
of  the  Bank  of  the  United  States,  at  Natchez,  and  were  also  duly  protested.  In  July* 
1836,  a  suit  was  instituted  by  the  plaintiffi  against  Watson,  on  the  note  of  (20,000, 
before  the  District  Court  of  the  Third  District  of  the  State  of  Mississippi,  from  which 
there  resulted  a  judgment  in  favor  of  the  {daintiffs,  which  was  rendered  and  made 
final  on  the  27th  of  May,  1840,  for  the  sum  of  (28,533  33.  On  the  7th  of  June, 
1836,  another  suit  had  been  instituted  by  the  plaintifis  against  Watson  on  the  two  other 
notes,  amounting  together  to  (118,304  06,  before  the  same  court,  in  which  a  judg- 
ment having  been  rendered  in  favor  of  the  defendant,  an  appeal  was  taken  to  the 
High  Court  of  Errors  and  Appeals  of  the  State  of  Mississippi,  whereupon  the  judg- 
ment appealed  from  was  reversed,  and  final  judgment  rendered  in  favor  of  the  plain- 
tiffs, against  Watson,  in  January,  1840,  for  the  sum  of  (133,871  38.  The  certifi- 
cate of  this  judgment  was  not  filed  in  the  lower  court,  until  the  28th  of  May,  1840. 

On  the  14th  of  December,  1837,  during  the  pendency  of  the  two  suits  above  men- 
tioned, the  defendant  Watson  conveyed  to  the  defendant  Walker,  his  son-in-law,  residing 
in  the  State  of  Arkansas,  all  his,  Watson's,  property,  situated  in  the  paridi  of  Con- 
cordia, consisting  in  large  tracts  of  land,  and  a  great  number  of  slaves,  &c.,  including 
therein  four  hundred  bales  of  cotton  ready  for  market,  for  and  in  consideration  of 
(280,000,  divided  in  nine  promissory  notes,  payable  to  the  order  of  Watson ;  the  first 
for  (20,000,  to  be  paid  on  the  25th  of  Maroh,  1838,  and  the  others  in  eig^t  equal  an- 
nual instalments,  from  the  1st  of  January,  1838,  and  bearing  ten  per  cent  interest 
after  maturity,  until  paid.  Watson's  wife  intervened  in  the  act  of  sale  for  the  pur- 
pose of  renouncing  her  legal  mortgage  on  the  property  sold,  and  certain  mortgages, 
amounting  to  the  sum  of  (90,710  39,  exclusive  of  interest,  were  declared  to  exist  on 
said  property ;  and  the  act  was  accepted  by  the  vendee,  with  the  promise  on  the  part 
of  the  vendor,  to  assume  said  mortgages,  and  to  guaranty  the  vendee  from  the  pay- 
ment thereof. 

On  the  same  day  that  the  sale  was  executed,  a  notarial  act  of  procuration  was 
passed  by  Walker  to  Watson,  m  which  the  latter  was  appointed  and  constituted  his 
son-in-law's  general  and  special  agent  and  attorney  in  fact,  for  the  term  of  one  year, 
giving  him  the  fullest  and  most  extensive  powers  on  the  property  which  had  just  been 
conveyed,  even  authorizing  him  to  sell  and  buy,  to  draw  and  endorse  notes  and  bills  of 
exchange,  to  employ  and  dismiss  overseers  at  his  pleasure,  &c ;  agreeing  to  pay 
to  the  said  Watson,  a  compensation  of  (1,500,  at  the  termination  of  the  twelve  months, 
and  to  furnish  him  and  his  family  with  the  use  of  the  dwelling  house  on  the  planta- 
tion just  conveyed ;  in  consequence  whereof,  the  venW,  as  the  agent  of  the  vendee, 
continued  to  remain  in  possession  of  the  plantation,  slaves,  and  other  property,  and  to 
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adxnuuBter  them  aa  if  they  still  belonged  to  him.  There  is  no  evidence  that  this  pro- 
curation was  ever  renewed,  or  the  time  extended  by  any  subsequent  act 

On  the  20th  February ,  1841,  dae  proceedings  were  had,  and  applications  were  made 
by  the  plaintiffs  to  the  judge  of  the  Ninth  District  of  Louisiana,  to  render  the  above 
mentioned  two  judgments  executory  under  our  laws,  whereupon  it  was  ordered  and  de- 
creed that  said  judgments  be  executed,  and  that  executory  process  issue  according  to 
the  prayers  of  the  plainti&'  petitions.  Writs  of  seizure  and  sale  were  accordingly 
sued  out,  and  put  in  the  hands  of  the  sheriff  of  the  parish  of  Concordia,  who  stated,  in 
his  return,  that,  after  diligent  search  and  inquiry  being  made,  and  no  property 
found  in  his  parish,  belonging  to  the  defendant  Watson,  whereon  to  levy  the  writs,  he 
returned  them,  nulla  bona. 

The  plaintifls  having  thus  unsuccessfully  attempted  to  obtain  satisfaction  of  their 
jadgments,  instituted  the  present  action,  in  which,  on  divers  allegations  of  fraud  and 
simulation,  made  against  both  the  vendor  and  vendee,  they  seek  to  annul  and  set 
aside,  as  fraudulent  and  simulated,  the  conveyance  executed  by  Watson  to  Walker. 
They  pray  that  the  said  pretended  sale  be,  as  to  its  effect  upon  the  rights  of  the  peti- 
tioners, avoided,  rescinded,  and  annulled;  that  the  property  be  made  subject  to  be 
seized  and  sold  to  satisfy  their  judgments  ;  and  that,  in  the  mean  time,  Watson  be  en- 
joined from  parting  with  the  notes  given  by  Walker,  and  from  disposing  of  them  in 
any  manner  until  the  final  decision  of  the  suit 

Watson  joined  issue  by  denying  the  allegations  contained  in  the  petition,  admitting 
the  sale  made  by  him  to  Walker,  and  further  alleging  that  the  same  was  made  in 
good  faith  and  for  a  just  price. 

W*^alker,  to  whom  a  curator  ad  hoc  had  been  appointed,  appeared  voluntarily,  and 
filed  a  long  answer,  in  which  he  undertakes  to  plead  usury,  and  other  matters  in 
avoidance  of  the  plaintifib'  demands  in  their  two  original  actions  against  Watson  in  the 
State  of  Mississippi,  attempting  thereby  to  show  that  the  two  judgments  rendered 
there,  and  on  which  the  present  action  is  based,  were  unjust  and  illegal.  He  frirther 
pleads,  that  the  sale  attacked  by  the  plaintiffs,  was  made  in  good  faith,  and  for  a  val- 
uable consideration  ;  that  he  has  been  in  poasession  of  the  property  conveyed  since 
the  date  of  the  sale ;  that  he  is  not  a  citizen  or  resident  of  the  State  of  Louisiana ; 
and  that  he  possesses  his  property  here  by  his  agents,  overseers,  and  managers.  He 
further  avers,  that  he  always  held  possession  of  the  property  purchased,  by  means  of 
his  agent,  Watson ;  that  the  consideration  stipulated  in  the  sale,  is  not  fictitious ;  that 
a  part  thereof  has  already  been  paid  ;  and  that  he  will  pay  the  balance  so  soon  as 
plaintiff^  shall  cease  to  disturb  and  slander  his  title ;  and,  assuming  the  character  of 
plaintiff,  he  complains  of  this  suit  as  having  being  brought  with  the  design  of  oppresb- 
ing  and  harraanng  him,  and  reccmvenes  the  plaintiffii*  demand,  by  claiming  damages 
to  the  amount  of  05000,  for  counsel's  fees,  penonal  expenses,  loss  of  time,  Sui,  This 
answer  contains  also  the  plda  of  prescription  of  one,  two  and  three  years ;  and  concludes 
by  praying  for  judgment  against  plaintilfii  for  the  sum  of  five  thousand  dollars. 

The  defendant.  Walker,  subsequently  withdrew  his  plea  of  usury  against  the  original 
cause  of  action,  and  admitted  the  validity  of  the  judgments  rendered  against  Watson. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict  in  favor  of  the  defendants. 
Judgment  was  rendered  thereon  accordingly ;  and,  after  an  unsuccessful  attempt  to 
obtain  a  new  trial,  the  plaintifis  took  the  present  appeal. 
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Without  undertakings  to  give  here  a  detailed  statement  of  the  voluminoua  evidence 
contained  in  the  record,  it  will  perhaps  soffice  to  review,  or  reci^tnlate  the  most  im- 
portant and  striking  facts,  disclosed  by  the  testimony  adduced  on  the  trial  of  this  cause 
before  the  jury.  The  record  shows,  that  at  the  time  of  the  sale  from  Watson  to  Wal- 
ker,  Watson's  debts  and  liabilities  amounted  to,  at  least,  $400,000.  Those  debts  and 
liabilities  consisted  of  the  amount  of  the  mortgages  declared  in  the  act  of  sale ;  the 
notes  of  hand  on  which  suits  were  then  pending  against  him  in  the  courts  of  the  State 
of  Mississii^,  and  the  amount  whereof  is  the  subject  of  this  action ;  his  endorsement 
on  a  note  of  $124,000,  filed  in  a  suit  yet  pending  against  him  in  the  parish  of  Con* 
cordia ;  and  several  other  large  sums  for  which  Watson  had  been  sued  in  the  parish  of 
Concordia,  and  on  some  of  which  judgments  were  subsequently  rendered  against  him. 
All  the  property  he  possessed  was  sold  for  (280,000,  and  the  same  is  shown  to  have  been 
apprabed,  m  1836,  at  $170,000  or  180,000,  cash. 

It  is  not  our  intention  to  comment  much  on  the  evidence,  but  we  cannot  fori!>ear  re- 
marking, that  the  facts  relative  to  Watson's  indebtedness  go  to  show  that  he  must  have 
considered  himself,  at  the  time  of  the  sale,  as  he  really  was,  in  insolvent  cirenmstances; 
and  although  judgments  were  not  yet  rendered  against  him  on  his  said  debts  and  liabi- 
lities, it  is  not  surprising  that,  in  the  expectation  of  those  judgments,  he  attempted,  by  the 
sale  in  question,  to  screen  his  property  from  the  pursuit  of  his  creditors.  Several  wit- 
nesses state  that  previous  to  the  sale  they  heard  him  say  that  he  would  never  pay  the 
debt  claimed,  unless  the  other  endofsen  would  pay  their  parts ;  that  otherwise,  he 
would  dispose  of  his  property  in  such  ^t  manner  that  they  would  not  get  a  cent  Other 
witnesses  testify,  that  previous  to  the  sale,  they  had  heard  a  good  deal  spoken  of  Wat- 
son's endorsing  for  Dart,  and  Stedman  &>  Co.,  and  that  this  was  a  matter  o[  general  noto^ 
riety.  Watson's  state  of  insolvency  was  undoubtedly  known  to  his  son-in-law.  Wal- 
ker, who  alleges,  in  his  answer,  that  Watson  was  put  in  jail,  at  the  time,  for  those  debts. 

In  December,  1837,  whilst  he  was  litigating  with  the  plainttfi  and  with  othen,  he 
sells  the  whole  of  his  property,  at  long  credits,  to  his  son-in-law,  and  includes  in  the 
sale  400  bales  of  cotton,  which  he  could  have  sent  to  market ;  on  the  same  day,  he 
is  appointed  the  agent  of  his  vendee,  and  sole  manager  of  the  property ;  he  remains 
in  possession  of  it,  and  although  his  power  of  attorney  was  limited  to  one  year,  he 
continues  to  keep  his  possession  until  the  present  time.  This  subsequent  possession  is 
not.  explained,  nor  in  any  manner  accounted  for ;  and  a  witness  states  that  he  has  been 
frequently  at  Watson's  since  the  sale,  and  never  saw  Walker  there.  It  is  true,  it  is 
shown  that  the  property  was  assessed  and  the  taxes  paid  in  the  name  of  Walker ;  but 
this  was  the  act  of  Watson  himself,  who  went  even  so  far  as  to  include  in  the  assess- 
ment a  four-wheeled  carriage,  which  had  not  been  sold.  The  notes  given 
by  Walker  were  placed  in  the  hands  of  the  witness,  Briscoe,  for  safe  keeping ;  they 
remained  there  nearly  twelve  months ;  were  sent  for  at  difierent  times ;  and  only  one 
of  them  remained  in  the  witnesfi^s  posKssion,  which  Watson  had  endoised  to  him,  to 
secure  him  against  a  liability  for  said  Watson.  What  became  of  all  the  notes  taken 
by  Watson  for  the  amount  of  the  price  of  his  property,  is  a  question  unanswered  by  the 
record  ;  and  yet  he  pretends  that  the  plaintiffs  ought  to  have  exereised  their  recourse 
against  said  notes,  and  not  against  the  property.  The  deputy  sheriff  testifies,  that  he 
frequently  called  upon  Watson  to  point  out  pn^rty  to  be  levied  on,  and  that  Watson 
told  him  he  had  25  or  30  head  of  cattle.    Another  witness,  who  lives  about  three  miles 
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from  the  plantation,  atatea  that  he  saw  Walker  once  on  the  place,  but  rappoeed  it  to  be 
on  a  Tiatt,  and  that  Watson  has  always  taken  the  same  interest  in  the  plantation  that 
he  did  before  the  sale.  In  March,  1840,  Walker  and  wife  conveyed  a  tract  of  land  to 
Scott  Watson,  for  the  sum  of  $26,900,  ont  of  which,  $12,185,  were  applied  to  the  pay- 
ment of  a  judgment  rendered  against  the  defendant  Wataon,  and  the  balance  was  paid  in 
promissory  notes,  payable  to  the  order  of  Walker,  and  secured  by  mortgage  on  the  pro- 
perty sold.  It  is  true  the  payment  made  out  of  the  price  of  this  property,  was  in  satis- 
faction of  one  of  the  mortgages  declared  in  the  sale;  but  that  shows  that  Walker  was 
paying  Watson's  priyate  debts,  with  the  proceeds  of  the  sale  of  the  same  property  to 
him  conveyed  by  Watson. 

Now,  in  connection  with  the  above  facts  and  circumstances,  which,  in  our  opmion, 
amount,  at  least,  to  strong  presumptive  evidence  that  the  contract  of  sale  between 
Watson  and  Walker,  was  not  real,  that  it  was  fictitious  and  simulated,  let  us  enquire 
into  the  means  which  the  defendants  had  in  their  power,  to  show  that  the  sale  was 
made  in  good  faith.  If  Walker  was  really  the  owner,  and  Watson  the  agent,  it  would 
have  been  easy  to  prove  the  accounts  rendered  by  the  agent  to  his  principal,  or  to  ad- 
duce evidence  that  such  accounts  existed^  and  had  been  rendered.  Why  was  not 
evidence  offered,  to  eetfld>lish  the  manner  in  which  the  revenues  of  the  plantation  wero 
used  and  appropriated  7 — ^to  show  who  received  the  proceeds  of  the  crops?  Those 
crops  were  perhaps  sold  by  commission  merchants  in  New-Orleans,  who  paid  the  pro- 
ceeds thereof  to  some  one  whom  they  considered  the  owner.  Why  was  it  not  shown 
that  said  proceeds  wero  paid  over  to  Walker  7  How  is  it  that  Watson's  continued  pos- 
sesuon  is  not  accounted  for,  in  any  other  manner  but  by  the  production  of  a  power  of 
attorney,  which  was  only  to  have  e^ct  during  one  year?  "What  was  the  cause  of 
Walker's  continued  absence  from  his  estate  in  Louisiana?  True,  he  resided  in  Ar- 
kansas ;  but,  however  distant  the  property  may  be  from  the  residence  of  the  owner,  it 
is  not  natural,  and  it  seems  even  extraordinary,  that  the  owner  should  neglect  such  an 
immense  estate,  and  not  visit  it,  even  once  a  year,  to  ascertain  how,  and  in  what  man- 
ner it  is  administered  In  whose  name  was  the  cotton  crop  sent  to  market?  Who 
were  the  consignees,  or  conmuarion  merchants,  chaiged  to  sell  it  7  What  became  of 
the  proceeds  thereof  7  These  are  questions  which  stand  unanswered  by  the  defendants; 
and,  being  matters  which  it  was  in  their  power  to  disclose,  we  are  induced  to  conclude 
that  their  not  disclosing  them,  must  have  the  eflfoct  of  strengthening  the  presumption, 
that  Wataon  never  ceased  to  be  the  owner  of  the  property  by  him  conveyed  to  hia  co- 
defendant  and  son-in-law.  Walker. 

This  action  is  based  upon  arts.  1903,  1904  and  1905  et  »eq.  of  the  Civil  Code,  in 
which  our  law  establishes  the  principles,  that  "  the  property  of  the  debtor  shall  be  lia- 
ble for  all  the  consequences  attending  his  non-performance  of  his  obligations/'  and  that 
"  every  act  done  by  a  debtor,  with  the  intent  of  depriving  his  creditor  of  the  eventual 
right  he  haa  upon  the  property  of  such  debtor,  is  illegal,  and  ought,  aa  respects  such 
creditor,  to  be  avoided.'*  Among  the  diflerent  acts  which  are  often  resorted  to  by  a 
debtor  to  injure  his  creditors,  and  deprive  them  of  their  recourse  against  his  property, 
is  the  fraudulent  and  simulated  sale  or  other  alienation  of  the  property  he  possesses. 
When  such  sale  is  made  in  fraud  of  the  rights  of  creditors,  it  is  first  necessary  to  con- 
sider if  the  thing  sold  has  remained  in  tlie  possession  of  the  seller,  or  if  it  has  been  de- 
livered to  the  purchaser.  If  the  property  sold  remains  in  the  possesrion  of  the  vendor, 
because  he  retains  it  by  a  prteariou9  title,  article  2456  of  the  Civil  Code,  informs  us. 
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that  "  there  U  retuon  to  premme  that  the  Bale  is  simulated,  and  with  respect  to  third 
persons,  the  parties  must  produce  proof  that  they  are  acting  in  good  faith,  and 
establish  the  reality  of ^  the  sale,"  So  it  is  also  imder  article  1915,  which  sayv, 
in  poative  terms,  that  the  vendor's  remainingr  in  poeseasion  of  the  property  sold,  will 
be  considered  as  a  miork  of  fraud,  and  will  throw  the  burthen  of  proringf  that  the  con- 
tract was  madoi  bona  fide,  upon  him  to  whom  the  property  was  transferred,  in  any 
contrevewy  with  creditors,  &c."  So  in  the  case  of  Thibodeaux  tb.  Thomasson,  17 
La.,  306,  we  said  that,  when  the  thing  sold  remains  in  the  poasesBion  of  the  seller, 
who  is  suffered  to  act  as  owner,  the  rale  that  the  delivery  of  immoveables  always  ac- 
companies the  public  act  which  transfers  the  property,  ceases  to  bo  applicable,  and 
the  sale  is  presnmed  to  be  simnlated  and  fraadnlent.  6  Mart.  N.  S.,  640.  4  La., 
340.  6  La.,  538.  Applying  the  law  above  quoted  to  the  facts  presented  in  the  case 
under  consideration,  we  must  say  that  Watson's  possession  was  by  a  precarious  title 
(Civil  Code,  art  3522,  sect  27.  Delaporte,  Traits  des  IVescriptions,  ch.  8,  tit.  Precaire, 
p.  62);  and  that  it  was  his  duty,  as  well  as  Walker's  to  establish  the  reality  of  the  sale,  by 
showing  that  they  acted  in  good  faith ;  nay,  by  the  terms  of  article  1915,  the  omit 
probandi  is  thrown  particularly  upon  Walker,  to  show  that  the  contract  was  made 
bona  fide.  Now,  have  they  adduced  any  proof  to  destroy  the  presumption  of  fraud 
and  simulation,  arising  from  the  fact  of  possession  in  Watson  after  the  sale  ?  Does 
the  record  contain  any  evidence  sufficient  to  counteract  the  effect  of  this  presumption? 
This  question  must  be  answered  in  the  negative.  Hence  it  will  follow,  that,  strength- 
ened by  all  the  other  circumstances  of  the  case,  this  legal  presumption  must  amount 
to  sufficient  evidence  that  the  sale  from  Watson  to  Walker,  at  a  time  when  the  ven- 
dor was  in  apparently  insolvent  circumstances,  and  threatened  with  heavy  judgments 
which  were  subsequently  rendered  against  him,  was  fictitious  and  simulated. 

The  position  which  we  have  taken  in  the^  decnion  of  this  cause,  precludes,  perhaps, 
the  necessity  of  enquiring  into  the  extent  of  the  maxim,  relied  on  by  the  defendant, 
that  fraud  is  not  to  be  presumed,  as  applicable  to  the  present  case.  This  maxim 
means  nothmg  more,  than  that  it  must  be  proved,  like  any  other  allegation ;  but  its 
existence  may  be  established  by  simple  presumptions,  by  legal  presumptions,  as  well 
as  by  other  evidence.  Civil  Code,  art  1842.  In  this  case,  the  alleged  fraud  is  shown 
by  the  very  acts  of  the  parties,  corroborated  by  other  strong  circumstances,  which  acts 
and  circumstances  come  within  the  meaning  of  art.  1843  of  the  Civil  Code,  which 
declares  that  certain  circumstances  and  acts  attending  particular  contracts,  are,  by 
law,  declared  to  be  conclusive,  and  others,  presumptive  evidence  of  fraud. 

It  has  been  uiged  that,  admitting  fraud  in  Watson,  it  is  further  necessary  to  bring 
home  knowledge  to  Walker ;  and  that,  to  set  aside  an  alienation  for  fraud,  three  things 
must  be  proved :  fraud  on  the  part  of  the  vendor,  knowledge  of  that  fraud  by  the 
vendee,  and  actual  injury  to  the  creditors.  This  would  be  trae  in  those  revocatory 
actions  which  the  law  authorizes  the  creditors  of  an  insolvent  to  bring  against  the 
alienations  made  by  their  debtor  to  their  prejudice,  either  by  giving  an  undue  pre- 
ference to  one  of  the  otlier  creditors,  or  by  putting  the  property  out  of  their  reach, 
when  possession  in  the  vendee  has  followed  the  fraudulent  act ;  but  in  this  case,  the 
act  is  attacked  as  fictitious  and  simulated,  from  the  fact  that  the  property  sold  remained 
in  the  vendor's  posseRsion,  which  possession  is,  of  itself,  in  the  sense  of  the  law,  a 
badge  of  fraud.    In  such  a  case,  how  can  the  vendee  be  separated  from  the  vendor  ? 
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How  could  the  vendee  be  in  good  faith,  and  the  vendor  alone  guilty  of  fraud?  If  the 
sale  is  fictitiouB  and  aimulated,  can  it  be  considered  so  only  with  regard  to  the  8eller,and  be 
taken  as  seiious  and  bona  fide  with  respect  to  the  purchaser?  Is  not  the  fact  that  the 
lattar  did  not  take  possesaon  of  the  property  sold,  and  suffered  the  vendor  to  keep  it,  suffi- 
cient to  authorize  the  presumption,  in  the  legal  sense  of  the  word,  that  he  knew  that 
the  sale  was  simulated?  And  could  the  simulation  exist  under  such  circumstances, 
without  his  knowing  it  7  No:  our  law  has  very  wisely  said,  that  the  presumption  of 
fraud  and  simulation  should  apply  to  both  ;  and  the  only  way  to  repel  such  presumption, 
is  the  proof  to-  be  made  by  the  partietf  and  particularly  by  the  vendee,  that  the  act 
was  made  in  good  faith ;  and  again,  it  is  required,  that  they  ehatUd  eetablieh  the  reoZt- 
fy  of  the  sale.  CivU  Code,  arts.  1915,  3456.  This  we  consider  as  an  exception  to 
the  general  rules  which  govern  in  cases  of  revocatory  actions,  that  is  to  say,  that  in- 
stead of  the  onus  probandi  being  thrown  upon  the  |daintiff,  to  establish  the  fraud,  and 
knowledge  <tf  fraud  in  the  vendee,  it  is  made  here  the  duty  of  the  defendants  to  prove 
their  good  faith  and  the  reality  of  the  transaction,  in  order  to  destroy  the  legal  pre- 
sumption which  arises  from  their  act  It  is,  nevertheless,  true,  that  in  all  cases,  the 
three  conditions  recognised  by  our  jurisprudence  must  concur ;  and  the  difference  here 
is,  only  as  to -the  manner  of  establishing  them.  In  other  ordinary  cases,  the  two  first 
conditions  most  be  proved ;  in  the  present  case,  they  are  presumed  to  exist  10  Mart* 
605.    6  La.  538.    9  La.  170.    10  Duranton,  No.  586. 

With  regard  to  the  third  condition — an  actual  injury  to  the  suing  creditor,  eveniue 
damni.  It  cannot  be  pretended  that  this  has  not  been  satisfactorily  established.  The 
return  of  the  sheriff  shows,  that  Watson  had  no  property  on  which  the  writs  could  be 
levied.  He  himself  pointed  out  25  or  30  head  of  cattle,  as  the  only  property  he  pos- 
sesed ;  and  if  he  had  really  intended  that  Walker's  notes  should  have  stood  in  lieu  of 
the  property  by  him  sold,  it  was  his  duty  to  deUver  them  to  the  sheriff,  in  order  that  he 
might  have  levied  his  writs  upon  the  said  notes.  This  objection  comes  rather  with 
bad  grace  on  the  part  of  Watson,  who,  during  the  progress  of  the  suit,  moved  the  court 
to  dissolve  the  injunction,  and  thereby  recognised  that  he  had  Walker's  notes  in  his  \ 
possenion,  and  that  he  wished  to  be  able  to  dispose  of  them.  Again,  if  he  had 
those  notes,  he  ought  to  have  delivered  them  to  the  sheriff;  not  having  done  so,  the 
presumption  is,  that  they  were  kept  for  some  unfair  purpose,  or  that  they  were  not 
really  due.  It  is  dear  that  negotiable  notes,  from  their  nature,  cannot  be  seized  bnt 
with  the  greatest  difficulty,  and  after  bemg  ascertained  that  they  are  yet  in  the  hands 
of  the  payee.  If  he  has  parted  with  them,  it  is  obvious  the  remedy  of  the  creditor 
is  lost,  unless  he  can  show  that  they  were  fraudidently  transferred  to  othexs,  who  par- 
ticipated in  the  fraud.  The  plaintiffii  were  not  obliged  to  resort  to  those  extraordinary 
means.  It  was  sufficient  that  Watson  did  not  give  them  up  to  the  sheriff,  when  called 
upon  to  point  out  his  property,  to  authorize  them  to  conclude  that  they  were  not  in  his 
possession.    6  Toullier,  Nos.  348, 351. 

From  all  the  facts  and  circumstances  disclosed  by  the  record,  and  particularly  from 
the  fact  that  the  vendor  remained,  after  the  sale,  in  possesrion  of  the  property  sold, 
without  any  interference  or  control  shown  to  have  been  exercised  by  the  vendee,  we 
do  not  hesitate  to  say,  that  the  sale  attacked  in  this  suit,  is  fraudulent  and  simulated, 
and  that  it  ought  to  be  avoided  and  set  aside. 

Under  this  view  of  the  case,  it  becomes  our  solemn  duty  to  declare  the  verdict  of  the 
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jury  manifestly  eironeous ;  and,  although  the  principal  question  presented  in  this  case 
is  one  of  fraud  and  simulation,  as  its  solution  depends  as  much  upon  a  proper  applica- 
tion of  the  law  as  upon  the  facts  established  by  the  evidence,  it  is  not  astonishing  that 
the  jury  may  have  been  misled  into  the  belief,  that  the  sale  complained  of  was  valid 
and  binding  on  all  parties,  and  that  the  plaintiffs*  remedy,  to  obtain  the  satisfaction  of 
their  judgments,  was  only  against  the  notes  given  by  Walker  for  the  price  of  his  pnr- 
chase.  However  it  is,  all  the  evidence  being  before  us,  we  feel  bound  to  decide  on  the 
facts  as  well  as  on  the  law,  and  to  render  such  judgment  as  should  have  been  rendered 
in  the  court  below.  Code  of  Practice,  art  905.  10  Mart,  651.  11  Mart,  188.  11 
La.,  303.  And  see  Ho$ea*9  widow  and  Heirs  v.  MiUt  (13  Ija.,  1 10),  in  which  this  court 
said,  that  ^  as  it  possesses  the  right,  and  is  under  the  obligation  of  examining  ques- 
tions of  fact  as  well  as  those  of  law,  and  as  it  is  not  provided  with  a  jury,  it  follows 
that  it  may  become  its  duty  to  pronounce  on  a  question  of  fact,  in  direct  opposition  to 
the  verdict  of  the  jury  ;  otherwise,  there  might  be  cases  in  which  suitors  could  not  be 
relieved  in  this  court,  from  erroneous  decisions  below."  In  this  case,  no  doubt,  existing 
in  our  minds,  we  are  unable  to  see  any  necessity  for  remanding  the  case,  for  a  new 
trial  before  another  jury. 

There  remains  now  the  question  of  prescription.  It  is  one  of  great  importance  and 
difficulty,  and  the  conclusion  which  we  have  come  to,  on  this  subject,  is  the  result  of 
our  best  and  most  mature  deliberations.  W^e  must  candidly  confess,  however,  thai 
the  decision  which  we  have  adopted,  is  not  free,  even  in  our  own  minds,  from  objec- 
tions, but  we  have  thought  it  more  consonant  with  the  true  principles  of  real  justice 
and  moral  equity. 

The  prescription  of  one  year,  introduced  in  our  law  by  articles  1982  and  1989  of 
our  Civil  Code,  which  last  article  is  in  these  words:  "the  action  given  by  this  seetkm, 
(the  revocatory  action,)  is  limited  to  one  year ;  if  brought  by  a  creditor  individually»  to 
be  counted /rom  the  time  he  ha*  obtained  judgment  against  the  debtor ;  if  brought  by 
syndics,  or  other  representatives  of  the  creditors  collectively,  to  be  counted  from  th*^ 
day  of  their  appointment,"  has  its  origin  in  the  Roman  law.  Under  that  system,  the 
revocatory  action,  called  actio  Pauliana,  was  prescribed  by  the  lapse  of  one  year  from 
the  time  that  the  creditor  could  act ;  but,  in  general,  from  the  day  of  the  alienation. 
Pandects.  B.  42,  tit  9 ;  law  6,  sect  14 ;  law  10,  sect  18.  TouUier,  vol.  6,  No.  356. 
Duranton  informs  us,  (vol.  10th,  No.  584,)  that "  Tann^e  ne  commensait  pas  ^  courir  du 
jour  des  actes  ou  alienations,  mius  seulement  du  jour  od  les  crianciera  avaient  pu 
agir,  c*e8t-k-dire,  h,  partir  de  la  discussion  des  biens  du  d^bitenr,  qui  avoit  suivi  renvoi 
en  possession  de  ces  m6mes  biens  en  faveur  des  cr^ancien ;  car  anparavant  Ton  ne 
pouvait  savoir  s'il  avait  ou  non  dans  son  patrimoine  de  quoi  satis&ire  6.  ses  obligatians, 
&c.,*'  This  prescription  against  revocatory  actions,  has  been  modified  by  oar 
Code,  which,  under  the  article  1982,  makes  it  run  from  the  day  of  the  alienatioii, 
when  its  object  is  only  to  give  an  undue  preference  to  one  creditor  over  the  othen; 
and  under  article  1989,  above  recited,  from  the  time  the  creditor  has  obtained  judg- 
ment against  his  debtor,  when  the  act  of  the  latter  is  attacked  as  fraudulent,  and  indi- 
cates something  more  than  a  bare  pretence  accorded  to  one  of  his  creditors.  3  La. 
28.  1 1  La.  424.  16  La.  108.  This  last  prescription  is  the  one  appUcaUe  to  the  pie- 
sent  case. 

The  question  occurs,  therefore,  whether  the  word '^judgment"  used  in  the  above 
article,  is  to  be  construed  in  reference  to  all  judgments  which  may  be  obtained  here. 
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or  in  any  of  the  6ther  States  of  the  Union,  although  the  latter  cannot  be  executed 
without  a  special  order  or  judgment  obtained  from  one  of  our  courts ;  or  whether  its 
application  is  to  be  restrained  to  such  judgments  as  may  be  obtained  in  Louisiana? 
Or,  in  other  words,  does  the  law  refer  to  any  other  judgmenti  but  those  which  may  be 
rendered  in  this  State  7 

This  question  bears  only  on  the  judgment  which  was  rendered  in  favor  of  the  plain- 
ti£EB,  by  the  High  Court  of  Errors  and  Appeals  of  the  State  of  Mississippi,  in  January, 
1840 ;  for,  as  to  the  other,  obtained  in  May,  1840,  as  this  suit  was  brought  in  April, 
1841,  no  prescription  could  be  acquired. 

It  is  clear  under  article  3294  of  the  Civil  Code,  that  a  judicial  mortgage  does  not 
result  ftom  the  recording  of  a  judgment  rendered  in  another  State  of  the  Union,  unless 
its  execution  has  been  ordered  by  a  tribunal  of  this  State,  in  the  manner  prescribed  by 
law.  The  manner  is  pointed  out  in  article  746  of  the  Code  of  Practice,  which  refers 
to  article  734  and  other  preceding  articles;  but  if  the  judgment  sought  to  be 
made  executory,  has  been  rendered  by  default,  or  on  attachment,  the  creditor  cannot 
proceed  by  executory  process,  but  must  adopt  the  ordinary  mode,  which  is  to  institute 
a  new  action,  and  obtain  a  new  judgment.  Code  of  Practice,  art  747.  It  is  obvious, 
therefore,  that  from  the  very  provisions  of  our  laws,  no  legal  right  results  on  the  pro- 
perty of  a  debtor,  in  favor  of  his  creditor,  from  the  judgment  which  he  may  have  ob- 
tamed  in  another  State,  unless  it  is  made  executory  by  an  order,  or  second  judgment 
obtained  frem  one  of  our  courts ;  and  that  by  it$elf,  though  having  the  force  of  ret 
judicata,  such  judgment  does  not  amount  here  to  any  thing  more  than  the  proof,  or 
evidence  of  the  creditor's  claim,  upon  which  he  may  obtain  a  judgment  either  in  the 
executory  or  ordmary  mode  from  one  of  our  tribunals.  Code  of  Practice,  art  752. 
As  long  as  the  creditor  has  not  applied  for,  and  obtained  this  executory  process,  be 
cannot  acquire  any  lien  on  his  debtor's  property,  and  he  is  precluded  from  enjoying  the 
rights  and  privileges  allowed  by  our  laws  to  ordinary  judgment  creditors.  He  stands, 
perhaps,  in  a  worse  situation  than  a  mortgage  creditor,  who,  under  our  laws,  is  in  pos- 
■eflsion  of  an  act  importing  a  confession  of  judgment,  and  who  does  not  act  upon  it ; ' 
for,  he  has  not,  and  cannot  even  acquire  any  judicial  mortgage  to  secure  his  claim, 
and  is  not  permitted  to  act  thereon,  until  he  resorts  to  our  judicial  proceedings. 

On  the  other  hand,  a  judgment  obtained  here,  after  it  has  acquired  the  force  of 
res  judicata,  is  subject  to  no  further  dispute  or  litigation.  When  once  rendered,  it 
becomes  the  property  of  him  in  whose  favor  it  was  given.  Code  of  Practice,  art  548. 
If  recorded,  the  judicial  mortgage  resulting  therefrom,  takes  effect  from  the  day  on 
which  it  was  pronounced.  Civil  Code,  art  3290.  It  can  be  executed,  whenever  the 
creditor  thinks  proper,  by  a  mere  application  made  to  the  clerk  for  a  writ  oi  fieri  faciat. 
Code  of  Practice,  art.  641. 

There  is,  in  our  opinion,  a  vast  difference  between  the  effect  of  a  judgment  obtained 
here,  and  one  jendered  in  another  State  ;  and  it  seems  to  us,  that  it  would  bo  un- 
just, if  not  impolitic,  to  extend  the  prescription  under  consideration  to  any  other  judg- 
ments, but  those,  which,  having  been  rendered  in  this  State,  are  sufficient  in  themeelzta 
to  entitle  the  creditors  to  the  immediate  rights  and  advantages  which  are  derived  from 
the  provisions  of  our  law.  We  are  not  prepared  to  say,  that  the  mtention  of  our  legis- 
lature was  carried  beyond  the  judgments  rendered  in  our  courts ;  and  we,  therefore, 
oonclnde,  that  the  judgment  in  question  cannot  be  considered  as  a  judgment,  in  the 
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Where  a  creditor  of  a  sacceonon  receivoB  from  the  adminiitralor  a  note,  ngned  by 
him  in  his  repreeentatiye  capacity,  for  the  amoont  of  an  account  due  by  the  nic- 
cearion,  stating  in  a  receipt  at  the  foot  of  the  account,  that  the  note,  when  paid, 
will  be  in  full  therefor,  the  execution  of  the  note  will  be  considered  as  a  mere  ac- 
knowledgment of  the  claim,  and  a  promise  to  pay  at  the  maturity  of  the  note,  and 
not  a  novation  of  the  debt    C.  C.  1397  to  1400, 1407,  1408, 

Novation  is  never  presumed.  The  intention  to  make  it  must  clearly  result  from  the 
terms  of  the  agreement— from  a  full  discharge  of  the  original  debt,  or  from  the 
substitution  of  a  new  debtor,  with  the  consent  of  the  creditor. 

A  creditor  of  a  snccesnon  for  the  amount  of  an  open  account,  cannot  recover  inte- 
rest at  a  higher  rate  than  five  percent  a  year. 

The  decisions  that  the  word  executor  or  odminiBtrator,  affixed  to  the  name  of  the  ma- 
ker of  a  note  or  draft,  are  mere  words  of  description,  neither  addmg  to,  nor  dimi- 
nishing the  personal  responsilMlity  of 'the  party  using  them,  and  that  an  executor  or 
administrator  has  no  authority  to  bind  the  estate  by  notes  or  drafts,  mean  only  that 
an  executor  or  administrator  cannot,  by  making  or  endorsing  a  note  or  draft  in  his 
official  capacity,  bind  the  estate  when  not  originally  liable  for  the  debt,  but  that  he 
will  thereby  render  himself  responsible,  individually,  for  the  amount 

The  doctrine  that  a  surety  is  released  by  an  extension  of  time  granted  to  the  principal 
debtor  without  his  consent,  does  not  apply  to  the  case  of  the  sureties  on  the  official 
bond  of  an  administrator,  to  whom  an  extension  of  time  has  been  granted  for  the 
payment  of  a  debt  due  by  the  succession.  Nor  can  the  forbearance  of  a  creditor  to 
sue,  discharge  the  sureties  of  the  administrator  from  any  liability  under  their  bond. 
Per  Curiam:  No  one  can  be  compelled  to  sue  another ;  but  the  surety  may  sue 
his  principal  for  indemnification  in  several  cases,  one  of  which  is,  when  the  latter 
is  bound  to  discharge  hun  within  a  certain  time.  C.  C.  3026.  The  term  fixed  for 
the  administration  of  executors,  curators,  &c.,  is  one  year,  at  the  end  of  which  the 
sureties  might  have  compelled  the  administrator  to  render  his  accounts,  and  pay  the 


sense  of  article  1989,  except  from  the  time  that,  by  a  special  order,  or  judgment  of 
the  court  of  the  Ninth  Judicial  District,  the  same  was  made  executory. 

We  think  that  the  plea  of  prescription  relied  on  by  the  appellees,  must  be  disregarded. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  annulled,  and 
reversed ;  that  the  sale  attacked  in  this  suit,  be  avoided,  annulled  and  set  aside,  as 
fraudulent  and  simulated,  as  to  its  effects  upon  the  rights  of  the  plaintiffi ;  that  the 
property  conveyed,  remain  subject  to  be  seized  and  sold  to  satisfy  their  judgments, 
(subject  to  the  credit  of  $24,940,  heretofore  paid  to  the  plaintiffs  out  of  the  proceeds 
«f  the  sale  of  Dart's  lands,)  as  if  no  sale  thereof  had  ever  been  made  ;  and  that  the 
defendants  and  appellees  pay  the  costs  in  both  courts. 
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debfts  of  the  eitate.    Having  thi§  rin^t  of  action,  the  anrotiet  cannot  claim  to  b«  ox- 
onorated  ftam  their  obligations,  becauae  of  the  delay  of  a  creditor  to  aue. 

Appeal  from  the  Court  of  Probates  of  Natchitoches,  Greneaux  J. 

MoRPHT  J.  This  action  is  brought  to  recover  of  the  defen- 
dants, as  sureties  on  the  bond  of  J.  B.  Grandchamps,  administra- 
tor of  the  estate  of  P.  Baulos,  the  sum  of  two  thousand  three 
hundred  and  ninety-two  dollars  and  seventy-four  cents,  with  le- 
gal interest  from  the  3d  of  April,  1838.  The  petition  avers  that 
the  said  Grandchamps,  as  administrator  of  the  said  succession, 
has  violated  the  conditions  of  his  bond,  by  collecting  the  monies 
due  to  the  estate,  and  appropriating  the  same  to  his  own  use,  in- 
stead of  paying  therewith  the  debts  due  by  the  deceased,  and  more 
particularly  the  plaintiffs'  claim  against  the  succession  for  sun- 
dry goods,  wares,  and  merchandise  sold  and  delivered  to  the 
said  Pierre  Baulos,  during  his  lifetime,  amounting,  with  interest, 
to  the  abovementioned  sum,  for  which  the  said  Grandchamps, 
as  administrator,  gave  the  plaintiffs  a  note,  dated  the  6th  of  Jan- 
uary, 1838,  payable  in  the  month  of  March  following ;  and  that 
the  plaintiffs  have  used  all  legal  means  to  obtain  payment  of 
their  claim  from  Grandchamps,  as  administrator,  previous  to  in- 
stituting this  suit,  but  without  success,  on  account  of  his  in- 
solvency. The  defendants,  after  a  general  denial,  set  up  as 
matters  of  defence,  that  the  debt  claimed  of  the  estate  of  Pierre 
Baulos,  if  it  ever  existed,  has  been  novated  and  extinguished  by 
the  note  of  92392  74,  received  by  the  plaintiffs  from  the  admin- 
istrator ;  that  the  sureties  are  discharged  by  the  time  granted  to 
Grandchamps ;  that  the  plaintiffs  have  never  obtained  any  judg- 
ment against  the  succession  of  Baulos,  for  the  debt  which  forms 
the  basis  of  this  action ;  and  that,  if  they  have  obtained  a  judg- 
ment, they  have  not  exhausted  all  legal  remedies  agains  the  ad- 
ministrator. There  was  a  judgment  in  the  lower  court  in  favor 
of  the  defendants,  and  the  plaintiffs  appealed. 

The  evidence  shows  that,  in  October,  1835,  Pierre  Baulos  died, 
leaving  a  solvent  estate,  of  which  J.  B.  Grandchamps  was  ap- 
pointed administrator,  and  that  Sylvestre  Rachal  and  J.  B.  Pa- 
lidre  Rachal  became  his  sureties,  in  soUdo^  on  his  official  bond. 
On  the  6th  of  January,  1838,  the  administrator  settled  for  an 
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account  due  to  the  plaintiffs  by  the  deceased,  amounting  to 
91891  50,  by  giving  them  his  note,  as  administrator  of  the  es- 
tate of  Pierre  Baulos,  for  #2392  74,  payable  in  all  March  fol- 
lowing, which  note  included  interest  on  the  debt,  at  the  rate  of 
ten  per  cent  per  annum  from  the  opening  of  the  succession.    In 
1842,  the  plaintiffs  brought  suit  against  Grandchamps,  as  ad- 
ministrator, and  obtained,  in  February,  1843,  a  judgment  decree- 
ing him  to  pay  to  the  plaintiffs,  in  his  capacity  of  administrator, 
the  sum  of  92392  74,  with  interest  and  costs,  and  ordering 
in  case  he  should  not  pay  said  sum  out  of  the  funds  of  the  suc- 
cession of  Pierre  Baulos,  or  show  good  cause  to  the  contrary, 
on  notice  of  this  judgment  being  served  on  him,  that  an  execution 
should  issue  against  his  individual  property.     This  judgment 
having  been  duly  notified  to  the  administrator,  a  fieri  facias  was 
issued  accordingly,  upon  which  the  return  is,  that  the  sheriff 
having  called  on  the  defendant  Grandchamps,  to  pay  the  writ, 
or  point  out  property,  he  stated  that  he  was  unable  to  do  either ; 
that  the  ofEcer  then  called  upon  the  attorney  of  the  plaintiffs  to 
point  out  property  of  the  defendant  wherewith  to  satisfy  the 
writ,  and  that  he  being  unable  to  do  so,  it  was  returned  unsatis- 
fied.   On  this  return  being  made,  the  present  suit  was  brought 
against  the  sureties  of  Grandchamps.    Their  counsel  contends 
that  by  receiving  Grandchamps'  note,  the  plaintiffs  novated  their 
debt,  and  substituted  the  personal  liability  of  the  administrator 
for  that  of  the  succession  of  Baulos.    We  are  referred  to  arti- 
cle 1408  of  the  Civil  Code,  as  conclusive  on  this  point.    It  says : 
"  There  is  a  novation  in  the  debt  of  the  deceased,  when  the  cre- 
ditor has  accepted  a  new  title  from  the  heir,  or  a  pledge  or  mort- 
gage of  the  property  of  the  latter ;  or  if  the  creditor  has  grant- 
ed him  a  term  for  payment,  or  a  delay."    This  article  is  not,  in 
our  opinion,  entitled  to  the  weight  given  to  it  by  the  counsel, 
nor  does  it  seem  to  us  to  have  such  a  direct  bearing  on  the  case 
as  he  supposes.    It  relates  to  the  right  which  the  Code  gives  to 
the  creditors  of  an  estate  to  demand  a  separation  of  patrimony, 
that  is,  that  the  property  of  the  succession  be  separated  from 
that  of  the  heir.   Arts.  1397,  1398, 1399, 1400.    If  the  creditors  of 
a  succession  treat  with  the  heir,  by  taking  from  him  his  personal 
obligation,  by  receiving  from  him  a  pledge,  or  a  mortgage,  or  by 
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granting  him  a  term  for  payment,  they  can  no  longer  exercise 
this  right  of  demanding  a  separation  of  patrimony.  Art.  1407. 
In  the  present  case,  the  plaintiffs  treated  with  Grandchamps  in 
his  representative  capacity  alone.  By  giving  this  note,  which 
he  signed  as  administrator  of  the  estate  of  Pierre  Baulos,  Grand- 
champs  considered  it,  as  it  was  no  doubt  considered  by  the  plain- 
tiffs, as  a  mere  acknowledgment  of  their  claim  against  the  suc- 
cession, and  a  promise  to  pay  it,  in  March,  1838,  with  ten  per 
cent  interest  on  its  amount.  It  is  the  same  as  if,  at  the  foot  of 
the  account  due  by  the  deceased,  the  administrator  had  promis- 
ed to  pay  it,  with  interest,  at  a  given  time.  This  interest,  which 
the  plaintiffs  were  entitled  to,  could  not,  however,  exceed  five  per 
cent.  Code  of  Practice,  art.  989.  The  form  in  which  he  put 
this  acknowledgment  or  promise  to  pay,  operated  no  injury  to 
any  one  interested  in  the  succession,  and  was  intended  by  nei- 
ther party  to  create  any  new  liability.  The  intention  of  the 
parties  not  to  novate  the  debt,  clearly  appears  from  a  receipt  of 
the  plaintiff,  given  at  the  foot  of  the  account,  when  they  receiv- 
ed the  note  in  question.  It  says :  '^  Pour  acquit,  sauf  encaisse- 
ment  d'un  billet  de  m^me  somme  de  Grandchamps,  administra- 
teur  de  la  succession  de  Pierre  Baulos."  Novotion  is  never  pre^ 
sumed.  The  intention  to  make  it  must  clearly  result  from  the 
agreement,  and  by  a  full  discharge  of  the  original  debt,  or  by 
substituting  a  new  debtor  in  the  place  of  the  old  one,  with  the 
consent  of  the  curator.  4  La.  483.  15  La.  246.  16  La.  274. 
1  Rob.  182.  3  Rob.  418.  This  court  has  held,  that  "  a  draft 
given  in  payment  of  property  does  not  operate  a  novation,  when 
the  receipt  given  therefor  says,  '  when  paid  will  be  in  full.'  ** 
3  La.  112.  Expressions  such  as  these,  and  those  used  in 
the  receipt  given  by  the  plaintiffs  in  this  case,  exclude  the 
idea  of  a  novation,  and  clearly  show  that  they  continued  to  look 
to  the  succession  of  Baulos,  for  the  payment  of  the  debt  for 
which  they  held  the  administrator's  note,  or  promise  to  pay. 
We  have  been  also  referred  to  various  decisions  of  this  court, 
in  which  it  has  been  held  that  the  words  cu  executory  or  cls  ad- 
minigtratory  affixed  to  the  name  of  the  drawer  of  a  note  or  draft, 
are  mere  words  of  description,  which  neither  add  to  nor  dimin- 
ish the  personal  responsibility  of  the  party  using  them,  and  that 
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the  executor  or  administrator  has  no  authority  'to  bind  the  estate 
by  draft  or  note,  &;c.  5  Mart.  201.  5  Mart.  N.  S.  529,  662, 
704.  2  La.  185.  The  whole  extent  to  which  these  decisions 
go,  we  understand,  to  be,  that  an  executor,  or  other  administra- 
tor, by  making  or  endorsing  a  note,  in  that  capacity,  cannot 
thereby  bind  the  estate,  but  will  make  himself  responsible  for 
its  amount.  In  the  present  case,  it  is  shown  that  the  debt  for 
which  the  administrator  signed  this  note,  was  due  by  the  estate 
of  Pierre  Baulos,  and  that  the  note,  by  the  express  agreement 
of  the  parties,  created  no  new  liability,  but  only  acknowledged 
that  of  the  succession. 

It  is  next  contended  that  the  sureties  have  been  dischai^ed  by 
the  granting  of  time  to  Grandchamps,  the  plaintiffs  having  taken 
no  steps  to  obtain  payment  from  him,  from  1695  to  1638,  and 
having  then  taken  his  note  in  January,  payable  in  March  fol- 
lowing. The  doctrine  of  releasing  a  surety  because  the  creditor 
grants  time  to  the  principal  debtor  without  his  consent,  has  no 
application,  we  think,  to  a  case  like  the  present.  The  sureties 
on  Grandchamp's  bond  were  not  responsible  for  any  of  the 
debts  of  the  succession  of  Baulos ;  they  did  not  bind  themselves 
to  pay  them ;  their  responsibility  under  the  bond  was  that  he 
would  faithfully  discharge  the  duties  incumbent  upon  him  as 
administrator,  and  well  and  truly  pay  or  deliver  over  to  those 
entitled  by  law  to  receive  the  same,  all  and  every  sum,  or  soma 
of  money,  or  other  effects,  and  a  true  account  of  his  administra- 
tion render,  &c.  Had  the  succession  turned  out  to  be  insolvent, 
they  would  not  have  been  responsible  for  its  debts ;  but  they 
bound  themselves  to  indemnify  the  creditors  and  heirs  of  the 
succession,  in  case  Grandchamps  failed  to  administer  it  faith- 
fully and  honestly.  As  to  the  forbearance  of  the  plaintiffs,  Srcm 
1835  to  1836,  the  well  settled  principle  of  law  is,  that  no  person, 
against  his  will,  can  be  compelled  to  sue  another ;  and  our  Code 
gives  the  surety  the  right  of  suing  the  principal  debtor  for  in- 
demnification, in  several  cases,  one  of  which  is,  where  the 
debtor,  or  principal  was  bound  to  discharge  him  within  a  certain 
time.  Art.  3026.  Th^  term  fixed  for  the  administration  of 
executors,  curators,  &c.,  is  one  year.  At  the  end  of  that  time 
defendants  could  themselves  have  compelled  the 
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to  render  his  accounts,  and  pay  the  debts  of  the  estate.  The 
surety,  having  this  right  of  action  himself,  cannot  justly  claim 
an  exoneration  from  his  obligation,  as  a  consequence  of  the 
delay  of  the  creditors  to  sue. 

From  the  view  we  have  taken  of  the  note  given  by  Grand- 
champs  to  the  plaintiffs,  and  of  the  circumstances  under  which 
it  was  made,  we  think  that  j  adgment  was  properly  rendered  upon 
it,  although  it  would  have  been  more  regular  to  have  sued  upon, 
or  produced  the  original  account,  in  acknowledgement  of  which 
the  note  was  signed  by  the  administrator ;  but,  independently  of 
this  judgment,  the  record  shows  that,  at  the  suit  of  the  tutrix  of 
the  minor  children  of  Pierre  Baulos,  Grandchamps,  in  April, 
1843,  was  compelled  to  present  an  account  of  his  administration, 
showing  a  balance  in  favor  of  the  heirs  of  Baulos,  of  $1,757  81, 
which  was  duly  homologated.   In  this  account  the  plaintiffs  were 
set  down  for  a  sum  of  (1,096,  that  being  the  balance  supposed 
to  be  due  to  them,  after  a  payment  of  8795  65,  which  the  admin- 
istrat<Mr  considered  as  made  to  them  in  1838,  but  which  was  not 
imputed  as  credited  to  him  imtil  1843.     The  judgment  homolo- 
gating this  account,  in  which  the  plaintiffs  were  placed  for  the 
supposed  balance  due  to  them,  is,  in  itself,  a  sufiBlcient  judgment ; 
but  the  defendants'  counsel  urges  that,  as  in  this  account,  rendered 
by  Grandchamps  to  the  heirs  of  Baulos,  he  has  credited  himself 
with  this  balance  due  to  the  plaintiffs,  the  latter,  who  introduced 
this  account  and  judgment  of  homologation,  are  concluded  by  the 
evidence,  which  shows  that  they  have  been  paid.    The  account 
was  rendered  in  a  suit  between  Grandchamps  and  the  heirs  of 
Baulos,  evidently  to  ascertain  the  balance  coming  to  the  latter, 
after  deducting  all  the  debts  due  by  the  estate.  He  credited  him- 
self with  all  the  claims  presented  to  him,  whether  paid  or  not ; 
and,  on  examining  the  items,  we  find  some  mentioned  as  paid, 
while  most  of  them  merely  show  the  account,  judgment,  &c., 
due  by  the  estate.    The  credits  which  the  administrator  has  thus 
set  up  against  the  heirs,  claiming  the  balance  of  the  estate  after  a 
deduction  of  its  debts,  cannot  be  opposed  to  the  creditors. 

It  is  finally  contended,  that  the  plaintiffs  must  fail  in  the 
present  action,  as  they  have  not  taken  "  the  necessary  steps  to 
enforce  payment  against  the  principal,"  as  required  by  the  act  of 
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the  16th  of  March,  1842 ;  and  we  have  been  referred  to  articles 
1055,  1056,  and  1057  of  the  Code  of  Practice.  These  articles 
appear  to  us  intended  to  protect  administrators  from  executions 
against  their  individual  property,  when  they  have  in  their  hands 
no  funds  of  the  estate,  and  to  afford  them  an  opportunity  of 
showing  the  fact,  by  filing  in  court  a  brief  statement  of  their 
situation  wiih  regard  to  the  succession  they  have  under  admin- 
istration. Carriere  et  ah  v.  Meyer  et  al,^  16  La.  127.  In  the 
present  case,  it  is  not  pretended  that  Grandchamps  has  no  funds 
belonging  to  the  estate  to  pay  its  debts,  as  he  himself  acknow- 
ledged that,  after  deducting  all  the  debts  he  had  in  his  hands,  a 
large  balance  was  due  to  the  heirs  of  Baulos. 

The  judgment  obtained  against  the  administrator,  the  fieri 
facias,  and  the  return  made  upon  it,  show  that  the  plaintiffs  had 
exhausted  all  legal  means  of  obtaining  payment  from  him, 
before  they  resorted  to  the  present  suit.  As  to  the  credit  of 
8795  65,  which  Grandchamps  was  entitled  to  for  a  claim  he 
had  against  the  plaintiffs,  the  record  does  not  enable  us  to  give 
it  any  precise  date ;  but  their  counsel  admits  that  it  might  take 
effect  at  any  time  since  the  1st  of  April,  1838.  This  date  we 
will  adopt,  and  reduce  to  five  per  cent,  instead  of  ten,  the 
interest  to  be  allowed  on  the  original  debt  of  the  appellants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  Court  of  Probates  be  reversed,  and  that  the  plaintiffs 
have  judgment,  in  solido,  against  J.  B.  P.  Rachal,  and  the  widow 
and  heirs  of  Sylvestre  Rachal,  for  the  sum  of  81,891  50,  with 
legal  interest  from  the  14th  of  August,  1835,  subject  to  a  credit 
of  8795  65  as  of  the  1st  of  April,  1838,  (the  widow  and  heirs  of 
Sylvestre  Rachal  to  be  liable  for  the  debts  of  the  deceased — the 
widow  for  one  half  of  it,  and  the  heirs  eacb  for  their  virile 
share,  or  portion  in  the  other  half,)  with  costs  in  both  courts. 

M.  Boycef  for  the  appellants. 

Tuomey  and  Roysdon^  for  the  defendants. 
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Where  a  mortgage  contaiiu  the  pact  de  non  alienando,  the  mortgagee  may  proceed 
at  once  against  the  land,  without  making  any  demand  of  a  third  posBeasor  of  the 
mortgaged  premiMi,  or  giving  him  any  notice  i^ch  as  is  required  m  ordinary  hy- 
pothecary action. 

One  nihrogated  to  all  the  rights  of  his  vendor,  may  exercise  any  recourse  in  warranty 

^  against  the  party  from  whom  tb^  latter  purchased,  or  any  action  resulting  from  a 
failure  of  title  to  the  property  sold  ;  and  so  may  one,  who  purchased  at  a  sheriff^s 
sale  all  the  right  and  title  of  the  subrogated  vendee. 

No  posDesBion,  however  protracted,  can  confer  on  the  occupant  a  title  to  any  part  of 
the  public  domain  of  the  United  States,  as  against  the  government.  It  may  be 
otherwise,  where  the  government  becomes  the  owner,  for  military  or  other  puipOses, 
by  purchase,  of  lands  within  the  limits  of  a  State,  already  private  property.  In 
such  a  case,  an  adverse  possessor  may  acquire  title  by  prescription. 

Until  a  patent  has  been  issued  for  a  portion  of  the  public  lands,  the  title  of  the  United 
States  is  not  divested,  and  the  whole  matter  is  under  the  control  of  the  Land  De- 
partment 

Where  the  vendoiB  of  real  estate  are  shown  to  have  had  no  title,  a  regular  eviction,  by 
judicial  authority,  is  not  required,  to  entitle  the  purchaser,  who  has  paid  part  of  the 
price,  to  relief. 

Appeal  from  the  District  Court  of  Madison,  WUlson^  J. 

Stockton^  Steele^  and  Dunbar,  for  the  appellants. 

Mayes  and  Copley^  contr&. 

BuLLAKD,  J.  The  ^  plaintiffs  sold  to  R.  6.  Danlap,  certain 
tracts  of  land,  and  some  slaves,  not  now  necessary  to  be  de- 
scribed partical£u*ly,  and  reserved  a  mortgage  to  secure  the 
payment  of  the  price.  Some  of  the  notes  not  having  been  paid 
at  maturity,  the  vendors  sued  out  an  order  of  seizure  and  sale. 
From  that  order  of  seizure,  an  appeal  was  taken  to  this  court. 
Pending  that  proceeding,  R.  G.  Dunlap  sold  the  same  proper- 
ty to  his  brother  Hugh  W.  Dunlap,  with  a  full  subrogation  to 
all  his  rights  and  actions  against  his  vendors,  and  those  under 
whom  they  claimed  title,  to  be  by  him  exercised  and  enjoyed  in 
the  same  manner  as  they  might  have  been  by  the  vendor  himself. 
It  is  proper,  further,  to  premise,  that  the  act  of  mortgage  con- 
tains  the  pact  de  nan  alienando,  and,  consequently,  H.  W.  Dunlap 
is  not  entitled  to  the  delays  and  notices  of  a  third  possessor.  On 
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the  death  of  R.  G.  Dunlap,  which  occurred  about  the  same  time» 
H.  W.  Dunlap  was  appointed  curator  of  his  vacant  succession. 

After  this  court  had  decided  upon  the  first  appeal,  and  the 
case  was  remanded  for  further  proceedings,  H.  W.  Dunlap,  as- 
serting his  title  to  the  property,  made  opposition,  without  giving 
security,  and  a  second  appeal  was  prosecuted  from  a  judgment 
dissolving  the  injunction  thus  granted.  That  judgment  was 
affirmed  with  a  modification. 

H.  W.  Dunlap  then,  acting  as  curator  of  the  estate  of  his 
brother,  presented  his  petition  for  an  injunction,  in  which  he 
sets  forth  the  sale  by  the  plaintifis  to  his  intestate,  of  two  thou- 
sand two  hundred  and  eighty  acres  of  land,  and  eighteen  slaves, 
together  with  different  kinds  of  stock,  for  the  price  of  9180,000. 
That  the  sale  was  with  a  full  warranty  of  title.  He  represents 
and  alleges  that  the  vendors  had  no  title  whatever  to  six  hun- 
dred and  forty  acres  of  said  land,  to  wit,  section  No.  22,  in 
township  16,  range  14  east,  in  the  district  north  of  Red  River, 
fronting  on  the  Mississippi,  the  same  being  vacant,  and  belonging 
to  the  United  States ;  and  that  the  vendors  well  knew  that  they 
were  without  title,  but  fraudulently  represented  that  they  had  a 
good  title  to  the  same.  He  further  represents  that  the  plaintiffs 
falsely  represented  themselves  as  the  sole  heirs  of  Cicero  Jeffer- 
son, alias  Joseph  Pepper,  from  whom  they  derived  title  to  the 
premises;  whereas  Joseph  M.  Loony  and  W.  B.  £«  Loony 
were  entitled  to  a  part  of  the  inheritance,  and  that  they  have 
brought  suit  for  their  share.  He  further  complains,  that  a  pay* 
ment  made  by  his  intestate  to  Reynolds,  Marshall  &  Ca,  of 
93,105  87,  has  never  been  creilited  on  this  note  for  94,000,  and 
that  said  note  has  been  overpaid.  He  further  shows,  that  the 
mortgage  on  the  slaves  was  to  be  released,  on  the  payment  of 
the  two  first  notes,  which  has  been  done.  He  farther  represents 
that  the  plaintiffs  are  not  entitled  to  the  back  concession,  not 
having  any  title  to  the  front  tract.  No.  22,  and  that  their  entry  of 
the  back  tract  is  void.  He  complains  that  the  plaintiffs  are 
prosecuting  illegally  their  order  of  seizure  and  sale  against  the 
estate,  without  any  order  of  revival  against  him,  or  the  heirs  of 
the  said  R.  G.  Dunlap.  Upon  these  grounds,  and  others  which 
it  is  not  important  to  mention,  he  prays  for  an  iajunction,  and  that 
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the  contract,  as  to  the  section  No.  22,  and  the  back  concession, 
may  be  declared  nail  and  void ;  that  the  notes  may  be  decreed  to 
be  cancelled  and  given  up ;  that  the  plaintiffs  be  condemned  to 
pay  fifty  dollars  per  acre,  for  the  land ;  and  that  the  slaves  be  de- 
clared free  of  mortgage. 

An  injunction  was  granted  according  to  the  prayer  of  this 
petition. 

The  defendants  in  the  injunction  set  up,  by  way  of  exception, 
that  the  plaintiff  therein  could  not  maintain  the  action :  Firsts 
Because  the  property  does  not  belong  to  the  estate  of  R.  6. 
Dunlap,  their  vendee,  but  was  sold  by  him  to  H.  W.  Dunlap, 
and  has  since  been  sold  at  sheriff's  sale,  and  purchased  by 
the  wife  of  said  H.  W.  Dunlap.  Secondly^  Because  the  plain- 
tiff in  injunction  never  offered  to  restore  the  property,  the 
sale  of  which  he  seeks  to  rescind.  Thirdly^  Because  the  whole 
matter  has  been  heretofore  adjudged  by  the  Supreme  Court, 
in  suit  No.  127.  Fourthly ^  Because  the  court  has  no  jurisdic- 
tion to  rescind  a  judgment  of  the  Supreme  Court. 

In  an  amended  petition  the  plaintiff  in  the  injunction  repre- 
sents, that  since  the  injunction  was  granted,  he  has  been  notified 
that  the  Commissioner  of  the  General  Land  Office  has  set  aside 
the  entries  made  by  Pepper  and  others,  of  sections  52  and  53,  and 
for  lot  No.  8,  of  section  54,  amounting  to  1149  acres,  forming  a 
part  of  the  original  purchase.  He  further  shows  that,  since  the 
obtaining  of  the  ii^junction,  the  government  has  sold  section  No. 
22  to  several  persons. 

The  exceptions  above  stated  having  been  overruled,  H.  W. 
Dunlap  and  his  wife  intervened  in  the  suit,  alleging  the  purchase 
of  the  property  by  the  former  from  his  brother,  with  a  cession  of, 
and  subrogation  to  all  actions  and  rights  of  warranty ;  and  they 
unite  with  the  curator,  in  praying  for  a  rescission  of  the  sale  as 
it  relates  to  the  land,  and  for  general  relief. 

After  a  trial,  the  court  being  of  opinion  that  the  order  of  sei- 
zure and  sale  could  not  be  prosecuted  in  its  present  form  against 
the  succession  of  R.  G.  Dunlap,  or  against  the  interveners,  as 
third  possessors,  the  injunction  was  perpetuated,  reserving  to 
the  parties  all  their  rights  upon  the  merits. 

From  this  judgment  the  original  plaintiffs  in  the  order  of  sei- 
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2iire  and  sale,  appealed ;  and  the  appellees  answer  that  there 
is  no  error  to  the  prejudice  of  the  appellants ;  but  they  pray  that 
9  the  judgment  may  be  reversed  in  their  favor,  and  that  judgment 
may  be  rendered  as  prayed  for  in  their  original  and  supplement- 
al petitions,  rescinding  the  sale  of  the  land. 

The  case,  upon  this  statement  of  the  facts  and  the  pleadings, 
presents  three  questions  for  our  solution.  Firsts  Whether  the 
court  erred  in  deciding  that  the  plaintiffs  could  not  prosecute 
the  order  of  seizure,  either  against  the  estate  or  the  third  pos- 
sessors. Secondly^  Whether  the  intervenors  could  exercise 
this  action  of  rescission  under  their  subrogation.  Thirdly ^  Whe- 
ther the  evidence  shows  such  an  eviction  or  failure  of  title,  as 
entitles  the  intervenors,  under  the  pleadings,  to  the  relief  they 
seek. 

L  The  original  purchaser,  R.  6.  Dunlap,  having  sold  the  pro- 
perty, before  his  death,  his  vendors  had  a  right  to  follow  the 
mortgaged  premises  into  whose  hands  soever  they  might  come, 
and  the  act  of  mortgage,  containing  the  pact  de  non  alienando^ 
the  possessor  had  no  right  to  require  any  notice.  The  mort- 
gagees were  authorised  to  proceed  at  once  upon  the  land,  with- 
out making  the  demands,  and  giving  the  notices  required  in  the 
ordinary  hypothecary  action.  This  point  was  adjudged  when 
this  case  was  last  before  us ;  and  has  been  decided  in  many 
other  cases. 

II.  It  appears  to  us  equally  clear,  that  H.  W.  Dunlap,  imder 
the  subrogation  contained  in  the  act  of  sale  from  his  brother  to 
him,  which  is  as  broad  as  words  can  make  it,  has  a  right  to  ex- 
ercise any  recourse  in  warranty  against  the  vendors  of  the  latter, 
and  any  action  resulting  from  a  faUure  of  title  to  the  property 
sold.  The  sheriff's  sale  conveyed  to  Mrs.  Dunlap  all  the  right 
and  title  of  her  husband,  and  she  takes  the  property  precisely  as 
it  was  holden  by  him,  and  may  exercise  any  action  which  could 
have  been  maintained  by  the  husband.  This  is  not,  properly 
speaking,  an  action  of  rescission,  because  the  parties  do  not  ask 
that  the  entire  contract  may  be  annulled,  but  only  so  far  as  they 
have  Ipst  a  part  of  the  land,  by  an  entire  failure  of  title,  and  the 
sale  of  it  by  the  government  to  other  persons,  whose  titles  are 
paramount 
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ni.  The  third  and  last  question  remains,  to  wit,  whether  the 
evidence  shows  such  an  eviction  of  lots  No.  22  and  No.  52,  or 
such  a  total  failure  of  right,  in  relation  thereto,  as  entitles  the 
plaintiff  in  injunction,  to  the  relief  asked  at  our  hands. 

It  appears  to  us  incontestable,  that  James  James,  under  whom 
the  plaintiffs'  vendors  set  up  title,  never  had  any  to  lot  No.  22, 
founded  upon  any  confirmation  of  claim,  either  by  settlement 
right,  or  otherwise,  under  the  Spanish  or  American  government. 
On  the  contrary,  it  appears  that  his  pretensions  to  the  lot  in 
question,  were  rejected  by  the  land  commissioners,  as  unsup- 
ported by  evidence  according  to  the  act  of  Congress. 

The  land  remained  the  property  of  the  United  States  un- 
til the  patents  issued  in  favor  of  four  different  individuals,  as 
exhibited  in  the  record,  covering  the  entire  section.  But  it 
is  urged  that  the  patents  were  obtained  by  collusion  with  H. 
W.  Dunlap,  by  his  brother-in-law,  and  overseer,  and  others, 
who  acted  merely  as  his  creatures,  and  that  he  thereby  de- 
feated the  title  derived  from  the  plaintiffs.  This  argument 
would  be  entitled  to  some  consideration,  if  Dunlap  had,  by  any 
agency  of  his,  prevented  his  vendors  from  perfecting  their  title^ 
by  obtaining  a  relinquishment  on  the  part  of  the  United  States. 
But  it  is  not  shown  that  they  took  any  steps  for  that  purpose ; 
and,  in  the  mean  time,  it  is  clear  that  the  land  was  not  private 
property,  and  was  liable,  at  any  moment,  to  be  sold  as  a  part  of 
the  public  lands.  The  vendors  were  bound,  by  their  warranty, 
to  make  good  their  title  ;  and  if,  upon  discovering  that  the  claim 
of  James  had  been  rejected,  they  had  procured  from  the  govern- 
ment a  relinquishment  of  title,  it  would  have  enured  to  the 
benefit  of  their  vendee,  who,  in  that  event,  could  not  have  com- 
plained that,  at  the  moment  of  the  sale,  he  was  without  title. 

It  is  contended  that  the  plaintiff  in  injunction  has  acquired  a 
good  title  to  the  first  tract,  No.  22,  by  prescription ;  and  that  pre- 
scription runs  against  the  government.  We  are  not  prepared  to 
sanction  the  doctrine  that  any  possession,  however  protracted, 
will  confer  title  to  the  occupant,  as  against  the  government  of 
the  United  States,  to  any  p^rt  of  the  public  domain.  Nor  does 
it  appear  to  us,  that  the  authorities  on  which  the  counsel  relies, 
support  him  to  that  extent  ?    Cases  may,  indeed,  be  supposed. 
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in  which  the  govenunent,  becoming  owner,  by  pnrchase,  of 
lands  within  the  limits  of  a  State,  already  private  property,  for 
military  purposes,  or  otherwise,  might  suffer  an  adverse  posses- 
sor to  acquire  title  by  prescription.  Bat  we  know  of  no  law 
which  establishes  the  presumption  of  a  grant  of  any  part  of  the 
public  lands.  In  the  case  of  Sancfiez  and  Wife  v.  Gonzales 
(1 1  Mart  207),  to  which  our  attention  had  been  called,  the 
court  said,  that  it  might  be  safely  assumed  as  a  general  rule  of 
prescription,  that  the  public  domain  is  not  subjected  to  it  by  any 
length  of  time,  but  that  a  modified  exception  to  the  rule  was  ad- 
mitted to  exist,  by  virtue  of  a  law  of  the  Recopilacion  of  the  In- 
dies. The  case  turned  upon  the  clear  principle,  that  the  sovereign 
power  of  the  State,  which  holds  the  public  domain  for  the  benefit 
of  the  whole  community,  is  not  restricted  by  forms,  as  to  the 
manner  in  which  it  may  assign,  and  lay  out  any  part  of  it ;  and 
the  court  held,  that  a  putting  in  possession,  by  the  surveyor  gen- 
eral, by  metes  and  bounds,  was  a  valid  title,  without  any  written 
grant. 

The  evidence  shows,  that  lot  No.  22,  containing  642  94-100 
acres,  has  been  declared  by  the  Commissioner  of  the  General 
Land  Office,  to  have  been  erroneously  marked  on  the  plat,  as  co- 
vered by  the  confirmed  claim  of  James,  and  the  back  land.  No. 
52,  containing  655  38-100  acres,  to  have  been  erroneously  en- 
tered. Both  tracts  are  ordered  to  be  surveyed,  and  treated  as 
public  land. 

But  the  counsel  for  the  appellant  contends,  that  the  Commis- 
sioner possesses  no  such  authority.  That  whenever  an  entry 
has  been  made,  it  can  be  annulled  only  by  judicial  authority  ; 
and,  in  support  of  his  doctrine,  he  refers  us  to  the  opinions  of  the 
attorney  general  of  the  United  States.  To  this  it  may  be  re- 
plied, that  the  officers  of  the  general  government,  uniformly 
regard  a  patent  as  the  exclusive  evidence  of  title  as  against  the 
government,  and  that,  consequently,  withholding  a  patent  is 
equivalent  to  a  refusal  to  sanction  proceedings  on  the  part  of 
registers  and  receivers,  permitting  entries  under  the  difierent 
pre-emption  laws.  The  fourth  rule  in  relation  to  pre-emption 
cases,  approved  May  6th,  1836,  declares,  that  where  the  officers 
have  jurisdiction,  and  have  proceeded  regularly,  the  Land  Office 
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has  no  power  to  reverse  their  decisions ;  but  that,  in  such  cases, 
patents  will  issue  of  course,  unless  there  is  good  reason  to  be- 
lieve, &c.,  that  the  decision  was  obtained  by  fraud,  or  founded 
en  maJterial  error  offact^  or  of  law,  in  which  case,  the  patent  will 
be  suspended  And  the  fifth  rule  declares,  that  if  the  supposed 
error  be  prejudicial  to  the  United  States,  the  patent  shall  be  sus- 
pended until  the  direction  of  Congress,  or  the  decision  of  some 
competent  judicial  tribunal  can  be  obtained,  &c. 

The  entry  of  No.  52,  is  shown,  by  evidence  in  the  record,  to 
have  been  vacated,  on  the  ground  that  the  front  tract.  No.  22, 
was  not  the  property  of  the  claimant,  but  belonged  to  the  do- 
main. Until  a  patent  was  issued,  we  are  of  opinion,  that  the 
title  of  the  government  was  not  divested,  and  that  the  whole 
matter  was  under  the  control  of  the  land  department ;  and  it  is 
clear,  from  the  acts  of  that  office,  that  the  section  in  question 
has  been  subdivided  into  lots  as  a  part  of  the  public  lands. 

It  further  appears  that  section  53,  and  lot  No.  3  of  section  54, 
have  been  declared  vacant,  and  the  entries  set  aside,  and  that  a 
part  is  covered  by  the  right  of  pre-emption  of  Gibeon  Gibson. 

The  lands  conveyed  and  warranted,  in  addition  to  sections  22 
and  52,  were  fractional  sections  23,  24  and  25  ;  section  53,  aiid 
lot  No.  3  of  section  54.  Eighteen  slaves,  also,  were  sold,  and 
the  price  of  the  vrhole  was,  $130,000,  of  which,  $91,000  is  ac" 
knowledged  to  have  been  paid  in  hand.  The  whole  was  sold  hi 
globOf  and  We  are  not  enabled  to  say  how  much  was  given  for 
the  land,  and  how  much  for  the  slaves.  But  it  appears  to  us 
clear,  that  there  is  a  total  failure  of  title  as  to  a  great  part  of 
the  land  conveyed,  as  set  forth  in  the  previous  part  of  this  opi- 
nion, and  that  the  plaintiff  in  injunction  is,  to  that  extent,  en- 
titled to  relief.  But  the  evidence  does  not  enable  us  to  decide 
finally  upon  the  rights  of  the  parties,  and  especially  upon  the 
amount  which  the  plaintifis  are  bound  in  equity  to  refund.  We 
have,  however,  no  doubt  that,  as  to  a  great  part  of  the  land,  it 
is  shown  to  be  public,  and  that  the  vendors  were  without  title. 
In  such  a  case,  a  regular  eviction  by  judicial  authority,  is  not  re« 
quired  to  entitle  the  purchaser  to  relief.  The  sale  of  another^s 
property  is  null  and  void. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
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District  Court  be  avoided  and  reversed ;  and  it  is  further  ordered 
and  a4judged,  that  this  case  be  remanded  for  further  proceed- 
ings according  to  law,  and  in  conformity  to  the  opinion  herein 
expressed ;  and  that  the  appellants  pay  the  costs  of  the  appeal.* 


In  the  case  of  The  New  Orleans  Canal  and  Banking  Company 
V.  William  Waters  and  others^  from  the  District  Court  of  Ra- 
pides, the  judgment  of  the  lower  court  was  afiirmed,  on  appeal, 
at  Alexandria,  during  this  term  of  the  court. 


*  The  connael  for  the  appellants,  on  an  application  for  a  rehearing  in  this  caae,  con- 
tended, that  the  United  States  hold  the  public  lands  as  ordinary  proprietors,  citing 
the  case  of  The  City  of  Mobile  y.  Eslava,  16  Peten,  254.  Vattel,  Law  of  Natioiw, 
Book  1.  ch.  17  (  199 ;  ch.  33  §  295.  lb.  Book  2,  ch.  7  §  83  ;  ch.  1,  (  146. 
If  they  do  not,  why  has  it  been  expressly  provided  in  every  act  of  Congress 
admitting  new  States  into  the  Union,  that  the  United  States  shall  retain  their 
pn^rty  in  the  public  lands  within  the  State,  and,  that  they  shall  be  exempt  finom 
taxation.  Such  a  provision  would  be  unnecessary,  if  the  lands  were  held  by  the 
United  States  in  their  sovereign  capacity.  In  the  case  of  Mitchell  et  oL  ▼.  The 
United  States,  9  Peters,  760,  the  Supreme  Court  of  the  United  States  have  expressly 
recognized  the  doctrine,  that  prescription  is  a  good  title  to  lands  against  the  United 
States. 

Rehearing  refused^ 


CASES 

ARGUED   AND   DETERMINED 


IH  THE 


SUPREME  COURT  OF  LOUISIANA, 


IH   THE 


EASTERN  DISTRICT,  AT  NEW  ORLEANS, 
COMMENCING,  NOVEMBER,  1844. 


present: 

Hon.  FRANgOIS  XAVIER  MARTIN. 
Hon.  henry  A.  BULLARD. 
Hon.  ALONZO  MORPHY. 
Hon.  EDWARD  SIMON. 
Hon.  rice  GARLAND. 


Nicholas  Waring  v.  Joseph  T.  Crawford. 

Bail  cannot  be  made  liable,  where  no  capias  ad  satisfaciendum  was  sued  out  before 
the  passage  of  the  act  of  28th  March,  1840,  abolishing  imprisonment  for  debt:  The 
bail  was  discharged  by  that  act,  as  no  ca.  sa.  could  be  issued  after  its  passage,  and 
it  is  only  on  the  return  of  such  a  writ  that  proceedings  can  be  had  against  the  bail. 

Appeal  from  a  judgment  of  the  District  Court  of  the  Frst 
District,  Buchanan^  J.,  rendered  on  a  rule  taken  on  the  bail  of 
the  defendant 

MosPHY,  J.  Edward  Briggs  is  appellant  from  a  judgment 
rendered  against  him,  as  surety  of  the  defendant  in  a  bail  bond. 
A  writ  oijieri  facias  was  issued  in  the  ceise,  on  the  IGth^of  April, 
1840,  and  was  returned  unsatisfied  on  the  29th  of  May  following, 
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no  property  of  the  defendant  having  been  found.  The  record 
shows  that  no  writ  of  capias  ad  satifaciendum  was  issued  or 
could  have  issued,  imprisonment  for  debt  having  been  abolished, 
by  an  act  of  the  legislature  of  the  28th  of  March,  1840.  It  has 
frequently  been  held  by  this  court,  that  all  sureties  on  bail  bonds, 
whose  liabilities  had  not  been  fixed  at  the  period  of  the  promul- 
gation of  this  law,  were  discharged.  In  Borgsted  4*  Co.  v.  Nolan 
et  al.f  a  case  entirely  analagous  to  the  present,  we  held  that  the 
bail  could  not  be  made  liable,  where  no  capias  had  been  sued 
out  before  the  passage  of  the  law,  as  none  could  be  issued  after- 
wards, and,  as  it  was  only  upon  the  return  of  such  a  writ,  that 
proceedings  could  be  had  against  the  bail.  17  La.  594,  477, 
509.     1  Robinson,  565. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  ours  be  for  the  defendant  in 
the  rule,  with  costs  in  both  courts. 

Rowley  for  the  plaintiff. 

BriggSf  appellant,  j!>ro  se» 


STn.Es  Miller  v.  Francis  D.  Gtyrr. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Durante  for  the  plaintiff. 

Larucj  for  the  appellant. 

MoRPHY,  J.  This  action  is  brought  to  recover  $767  19,  ais 
the  balance  of  an  account  alleged  to  be  due  to  the  plaintiff,  f<Mr 
work  and  labor  done  and  materials  furnished  to  the  defendant, 
at  various  times  and  places,  in  1839,  amounting  in  all  to  $3,229 
38,  and  on  which  the  sum  of  $2,462  19,  is  admitted  to  have  been 
paid.  The^  defendant  admits  that  the  plaintiff  did  work  for 
him,  but  denies  the'correctness  of  the  items  of  his  account,  both 
as  to  the  work  doneJBand  the  prices  charged  therefor.  He  avers 
that  he  advanced  to  the  plaintiff,  during  the  years  1839  and  1840, 
money,  goods,  and  other  articles  to  the  value  of  $3,187  51, 
which  he  pleads  in  compensation,  and  for  the  balance  of  which. 
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after  deducting  such  amount  as  may  be  due  to  the  plaintiff,  he 
prays  for  judgment.  After  hearing  the  parties,  the  court  gave 
judgment  in  favor  of  the  plaintiff  for  #200,  and  the  defendant 
has  appealed. 

This  case  turns  entirely  upon  matters  of  fact,  and  presents  no 
question  of  law.  On  a  close  examination  of  the  evidence, 
the  conclusion  arrived  at  by  the  judge  below,  is  not  found  to  be 
8o  clearly  erroneous  as  to  render  our  interference  necessary. 

Jtidgment  affirmed. 


Ab&ahah  Spears  and  others,  v.  Francis  Turpin  and  others. 

An  acconnt  rendered  by  a  clerk  or  book-keeper  of  a  merchant  or  trader,  showing  a 
balance  to  be  dae  to  the  party  to  whom  it  was  rendered,  is  not  binding;  on  his  em- 
ployen,  without  evidence  of  other  authority  than  that  usually  conferred  upon  such 
an  agent,  who  has  no  more  power  to  state  an  account  and  acknowledge  a  balance 
as  due  by  his  employers,  than  he  has  to  bind  them  by  signing  a  note.  To  acknow- 
ledge a  debt,  the  power  must  be  express  and  special.    C.  C,  2966. 

Where  the  laws  of  another  State  are  not  proved  to  be  di&rent,  they  will  be  presumed 
to  be  the  same  as  our  own. 

Afpbal  from  the  District  Court  of  the  First  District,  Bucha* 

This  was  an  action  to  recover  the  balance  of  an  account, 
ahown  to  be  due  by  a  statement  made  and  signed  by  Brown,  the 
clerk  and  book-keeper  employed  by  the  defendants.  The  latter 
denied  that  the  account  sued  on  was  approved  by  them,  or  signed 
"by  any  one  authorized  by  them  to  sign  it.  It  was  established 
that  the  person  by  whom  the  account  was  made  out  and  signed, 
vras  the  book-keeper,  or  clerk  of  the  defendants.  There  was  a 
judgment  in  favor  of  the  plaintiffs,  from  which  the  defendants 
have  appealed. 

CAtnn,  for  the  plaintiffs,  cited  Barry  v.  FoyUs^  1  Peters,  311. 
Raw9on  v.  Adams,  17  Johnson,  130.  Rich  v.  Broadfield,  1  Dallas, 
16.    Slip  Portland  v.  Leuns,  2  Serg.  and  Rawle,  197,  203. 
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T.  SHideU  and  Chryrnes^  for  the  appellants.  The  evidence 
shows,  that  the  defendants  were  partners ;  that  Isaiah  M.  Brown 
was  the  clerk  and  book-keeper  of  defendants ;  that  the  signature 
to  the  account  annexed  to  the  petition,  "  Turpiny  Watt  4*  Co., 
per  Isaiah  M.  Brown^  is  the  proper  hand- writing  of  Isaiah  M. 
Brown. 

There  is  no  proof  that  Brown  was  a  duly  authorized  agent  of 
the  defendants,  clothed  with  authority  to  acknowledge  a  debt  for 
them.  But  it  is  shown  that  Brown  was  their  clerk  and  book- 
keeper, and  on  this  the  plaintiff  relies. 

The  written  statement  by  Brown,  is  the  unsworn  and  exparte 
statement  of  a  third  person. 

Such  a  statement  cannot  bind,  without  distinct  proof  of  an 
authorization  given  by  the  party  against  whom  it  is  used. 

Even  had  it  been  shown,  that  Brown  was  the  agent  of  the 
defendants  in  the  transactions  embraced  in  the  account,  no  sub- 
sequent acknowledgment  of  his  could  bind  them. 

^  The  admission  of  an  agent  cannot  be  assimilated  to  the  ad- 
mission of  the  principal.  A  party  is  bound  by  his  own  admis- 
sion, and  is  not  permitted  to  contradict  it.  But  it  is  impossible 
to  say,  that  a  man  is  precluded  from  questioning,  or  contradict- 
ing  any  thing  any  person  has  asserted  as  to  him.  as  to  his  con- 
duct  or  agreement,  merely  because  that  person  has  been  an 
agent  of  his.  If  any  fact,  material  to  the  interest  of  either  par- 
ty, rests  in  the  knowledge  of  an  agent,  it  is  to  be  proved  by  his 
testimony,  not  by  his  mere  assertion."    Story  on  Agency,  p.  138. 

And  the  only  exception  is,  where  the  statement  or  acknow- 
ledgement of  the  agent  is  part  of  the  res  gestcs, 

**  Thus,  for  example,  what  an  agent  has  said,  or  represented  at 
the  time  of  the  sale  of  a  horse,  which  sale  was  authorized  by 
his  master — ^whether  it  be  a  representation,  or  warranty  of 
soundness,  or  of  any  quality,  will  be  binding  upon  the  master. 
But  what  he  has  said  upon  the  subject  at  another  time,  or  upon 
another  occasion,  will  not  be  so  binding,  for  it  is  no  part  of  the 
res  geskBy  and  did  not  attach  as  an  incident  or  inducement  to  the 
sale.    Story  on  Agency,  p.  129. 

The  plaintiffs  have  not  proved  that  this  account  was  delivered 
by  the  defendants,  nor  even  that  it  was  a  copy  from  their  books. 
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The  account  does  not  even  purport  on  its  face,  to  be  copied  from 
the  books. 

GABiiAKDy  J.  The  petition  states,  that  the  defendants  are  mer- 
ehants,  transacting  business  in  New-Orleans,  in  the  name  of 
Nugent,  Turpin  &  Watt ;  and  at  Grand  Gulf,  in  the  State  of 
Mississippi,  in  the  name  of  Turpin,  Watt  &  Go.  The  firm  in 
this  city,  is  sued  for  $2035  95,  with  interest,  on  an  account 
against  the  firm  at  Grand  Gulf.  The  account  is  annexed  to, 
and'  makes  a  part  of  the  petition.  The  caption  is,  **  Messrs. 
Spears,  Talbot  &  Co.,  in  acct.  with  Turpin,  Watt  &  Co."  Then 
follow  various  debits  and  credits,  and  at  the  foot  is  written : 

'*  By  bal.  due  you  this  day,  92035  95. 
**  Grand  Gulf,  January  25th,  1840. 

"  Turpin,  Watt  &  Co., 
"/?cr  Isaiah  M.  Brown.'* 

The  defendants^  after  a  general  denial,  specially  deny  that  the 
account  was  ever  approved  by  them,  or  signed  by  any  one  au- 
thorized to  sign  for  them. 

The  evidence  shows,  that  the  account  filed  with  the  petition, 
is  in  the  hand  writing  of  Isaiah  M.  Brown,  and  signed  by  him  ; 
that  at  and  before  the  time  it  is  dated,  he  was  the  **  clerk,  or 
book-keeper,''  of  Turpin,  Watt  &  Co. ;  and  it  is  further  shown,, 
that  the  defendants  are  the  persons  that  compose  that  firm. 
The  statute  of  the  State  of  Mississippi  was  given  in  evidence, 
to  show  that  the  rate  of  interest  was  eight  per  cent,  and  for  no 
other  purpose.  There  is  no  evidence,  notwithstanding  the  spe- 
cial denial  of  the  defendants,  to  show  what  special,  or  general 
powers  Brown  exercised  or  possessed,  nor  is  there  any  of  the 
correctness  of  the  account,  other  than  its  production,  and  the  ac- 
knowledgement as  stated. 

When  the  case  was  first  tried,  the  plaintifis  were  non-suited ; 
but  a  new  trial  was  granted,  and,  on  the  same  testimony,  on  a 
second  trial,  they  had  a  judgment,  and  the  defendants  have  ap- 
pealed. 

The  correctness  of  this  judgment  rests  upon  the  question, 
whether  the  rendition  of  an  account,  by  the  clerk,  or  book- 
keeper of  a  merchant,  or  trader,  and  an  acknowledgment  by 
him  of  a  balance  due,  is  obligatory  and  binding  on  such  mer- 
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chant,  or  trader,  without  its  being  shown  what  power,  or  autho- 
rity was  conferred  by  the  employer  on  such  clerk,  or  book-keeper. 
That  there  are  acts  and  admissions,  or  statements  of  a  clerk,  or 
book-keeper,  which  have  bound,  and  will  bind  the  employer,  or 
principal,  is  not  doubted ;  and  the  case  cited  by  the  plaintiffs' 
counsel  (2  Serg.  and  Rawle,  197),  is  an  illustration ;  but  that 
case,  and  those  in  1  Peters,  311,  and  17  Johnson,  130,  are  unlike 
this,  in  several  important  particulars.  In  the  first,  it  was  proved 
that  the  person  who  gave  the  memorandums,  or  receipts,  for 
hides  received  at  the  tan-yard,  had  been  the  sole  manager  of  it 
for  many  years.  That  he  was  in  the  constant  habit  of  mulring 
such  purchases,  of  having  leather  made,  and  of  selling  it.  Nei- 
ther of  the  proprietors  resided  in,  nor  very  near  the  yard,  and  had 
very  little  to  do  with  its  management ;  and  the  party  who  was 
sued  resided  about  forty  miles  distant,  and  never  visited  the 
place  more  than  twice  a  year.  The  case  in  Johnson's  Reports, 
is  not  that  of  a  clerk,  or  book-keeper  at  all,  but  is  based  on  a 
promise  of  the  defendant,  made  to  the  plaintiff,  to  become  Hable 
for  a  third  person,  in  the  event  of  his  purchasing  hides  to  an 
amount  not  exceeding  one  hundred  dollars.  The  purchase  was 
made,  and  it  was  held,  that  a  receipt  of  the  purchaser,  and  a 
promise  to  pay  for  the  articles,  written  on  the  back  of  the  en^ 
gagement  to  become  security,  was  sufficient  to  bind  the  party 
who  had  agreed  to  become  liable. 

In  this  case,  the  acknowledgment  of  Brown,  is  relied  upon 
as  evidence  of  a  debt  being  due,  or  owing.  The  Civil  Code,  art. 
2966,  says,  to  ^*  acknowledge  a  debt,"  the  power  to  the  agent 
must  be  express,  and  special.  This  we  must  take  to  be,  also^ 
the  law  of  Mississippi,  as  the  contrary  is  not  shown.  The  busi- 
ness of  a  book-keeper  is  to  make  such  entries  in  the  books  of  his 
employer  as  he  is  ordered  to  do,  to  keep  the  accounts,  and,  when 
he  is  directed,  to  draw  off,  or  copy  from  the  books  any  that  may 
be  wanted,  and  submit  them  to  his  principal,  and  then  do  with 
them  as  he  may  be  directed.  A  mere  clerk,  or  book-keeper,  has 
has  no  more  right,  of  his  own  accord,  to  state  an  account  in  the 
name  of  his  principal,  and  acknowledge  a  balance  as  being  due, 
than  he  has  to  create  a  debt  by  signing  a  promissory  note.  The 
obligation  is  only  different  in  form,  but  equally  binding.    No 
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man  would  ever  be  safe,  if  it  were  permitted,  that  he  should  be 
bound  by  any  and  every  account  his  clerk,  or  book-keeper,  might 
state,  and  deliver  to  another  person,  acknowledging  that  a  ba- 
lance was  due,  or  owing  on  it,  without  any  other  authority,  than 
that  conferred  by  law  upon  an  agent  of  that  description. 

It  is  ordered  and  decreed,  that  the  judgment  be  annulled  and 
reversed,  that  the  plaintiffs'  demand  be  dismissed  as  in  case  of 
nonsuit,  they  paying  costs  in  both  courts. 


The  Police  Jury  of  the  Parish  of  Jefferson  v.  Aaron  Eastman. 

In  an  action  by  a  Police  Jury  for  the  fine  impoeed  for  bdlding  a  house  on  the  ler^  of 
a  rivir,  and  for  the  removal  of  the  houae  at  the  ezpenae  of  the  defendant,  plaln- 
tiflb  cannot  recover,  where  it  ia  ahown  that  the  bnildin|f  was  not  on  the  lev^,  but 
on  the  apace  in  the  rear  thereof  reserved  for  public  use,  the  obatmction  of  which 
is  a  different  ofience,  punishable  by  a  diflbrent  penalty. 

Under  the  ordinances  of  the  Police  Jury  of  the  parish  of  Jeffenon,  that  body  have  lio 
right,  in  theur  corporate  capacity,  to  sue  for  a  violation  of  their  ordinance  relative  to 
obstructing  the  space,  in  the  rear  of  the  lev^  of  the  MtMssippi,  reserved  for  public 
use.  The  parish  judge  is  empowered,  on  the  complaint  of  any  riparian  proprietor, 
or  othw  white  person,  to  order  the  removal  of  such  obstruction,  and  to  impose  the 
fine  fixed  by  the  ordinance  on  the  party  violating  it 

Appeal  from  the  District  Court  of  the  First  District^  Bucha- 
nan, J. 

/.  Sef^hers,  for  the  appellants. 

PresUmf  for  the  defendant. 

Garland,  J.  This  suit  was  commenced  in  the  Parish  Court 
of  the  parish  of  Jefferson,  from  which  an  appeal  weus  taken 
to  the  District  Court  of  the  First  District  The  petition  sets 
forth,  that  the  defendant  has  built  a  house  ''on  the  lev^e''  at 
Carrolton,  in  contravention  of  the  regulations  of  the  Police 
Jury,  and  that  he  has  neglected  or  refused  to  obey  the  positive 
order  of  the  parish  judge,  given  him  on  the  13th  of  October, 
1840,  duly  served  on  him,  "whereby  he  has  become  liable  to  pay 
by  forfeiture  the  sum  of  forty-nine  dollars,  and  to  have  the  said 
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house  removed  at  his  expense.^  The  prayer  is,  that  the  defen- 
dant be  decreed  to  pay  into  the  hands  of  the  treasurer  of  the  pa- 
rish, the  sum  of  (49,  due  by  him  as  aforesaid  to  the  parish,  and 
that  the  house  be  removed,  or  destroyed,  at  his  expense.  An- 
nexed to  the  petition  is  an  order  or  decree  made  by  the  parish 
judge,  of  date  as  above  stated,  ordering  the  defendant,  in  conform- 
ity to  the  87th  article  of  the  police  regulations  of  the  parish,  to 
remove,  within  three  days,  the  house  he  was  then  building  ^<«i  the 
levee  at  CarroUton, "  which  had  been  denounced  by  the  syndic  of 
the  ward, "  as  obstructing  the  said  lev6e,  under  the  penaltyof  forty 
nine  dollars  decreed  in  such  case,  and  the  removal  of  the  works 
at  your  (defendant's)  expense."  This  document  is  regularly  at- 
tested and  sealed,  and  was,  on  the  day  after  its  date,  served  on 
the  carpenter  employed  in  building  the  house.  The  defen- 
dant first  excepts  to  the  capacity  or  authority  of  the  Police 
Jury  to  institute  this  suit.  He  further  excepts  to  the  jurisdiction 
of  the  court,  as  he  avers  that  the  buildings  and  improvements, 
which  it  is  the  object  of  the  suit  to  destroy  and  remove,  are 
worth  more  than  one  thousand  dollars,  to  which  sum  the  juris- 
diction of  the  court  is  limited.  He  further  answers,  in  the 
event  of  his  exceptions  being  overruled,  by  a  denial  of  all  the 
allegations  made  in  the  petition. 

It  does  not  appear  that  the  exceptions  were  ever  tried  in  the 
Parish  or  District  Court,  or  that  any  judgment  was  given  on 
them ;  but  the  counsel  for  the  defendant  has  urged  them  both  here. 

The  Parish  Court  gave  a  judgment  for  the  plaintiffs  for  949, 
for  the  use  of  the  parish,  and  further  decreed  that,  if  the  defen- 
dant did  not  remove  the  house  '^  by  him  built  on  the  lev6e  at 
Carrolton,"  within  six  weeks,  that  then  it  should  be  "  removed 
and  destroyed  by  the  sheriff,"  at  the  defendant's  expense.  The 
district  judge  reversed  this  judgment,  because,  as  he  says>  the 
allegation  is,  that  '*  the  defendant  has  built  a  house  on  the  levte 
in  violation  of  the  police  regulations,"  and  that  that  was  the 
only  issue  he  could  try ;  and  he  would  not  go  into  the  investiga- 
tion of  a  distinct  matter,  that  is,  whether  the  tow-path,  or  space 
required  by  law  to  be  kept  open  along  the  bank  of  the  riv^,  was 
obstructed  or  not,  there  being  no  allegation  in  the  petition  in  re- 
lation to  it.    The  evidence  is,  that  the  house  is  not  on  the  tevte 
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at  all,  but  between  it  and  the  edge  of  the  water,  and  that  does 
not  obstruct  the  free  use  of  the  levee,  or  injure  it  at  all. 

The  law  gives  to  the  police  juries  certain  powers  in  relation 
to  the  construction,  repair,  and  preservation  of  levies ;  also  as 
to  the  clearing  of  the  banks  of  navigable  streams,  for  the  pur- 
pose of  securing  a  free  passage  for  boats  and  other  crafl,  and 
for  the  tow  lines  necessary  for  them.    B.  &  C.'s  Dig.  640.     By 
a  special  act  of  the  Legislature,  the  police  jury  of  the  parish  of 
Jefferson,  are  "  vested  with  full  power  and  authority  to  order 
and  make  such  rules  and  regulations  as  they  may  deem  expe- 
dient and  proper,  for  the  clearing  and  improving  of  the  banks  of 
the  Mississippi,  and  all  other  navigable  streams,  the  pulling 
down  and  removing  of  all  buildings  and  other  incumbrances 
that  may  obstruct  the  lev^e,  or  the  space  between  the  lev6e  and 
the  river,  or  that  may  interfere  in  the  least  with  the  police  regu- 
lations made  and  passed  for  the  better  security  of  the  lev^e  and 
banks  of  the  river ;"  &c.     The  police  jury  under  this  and  the 
general  law,  have  passed  various  ordinances,  one  of  which  re- 
lates to  lev6es  particularly,  and  another  to  the  space  to  be  left 
along  the  edge  of  the  water,  or  bank  of  the  Mississippi.    For 
obstructing  a  free  passage  on  the  lev^e,  when  it  is  a  public  way, 
the  penalty  is  925,  for  each  time  the  party  shall  fail  to  remove 
the  obstruction  when  called  on  by  the  syndic  ;  but  for  erecting 
works  or  houses,  or  in  any^  way  obstructing  the  space  left  or  ap- 
propriated for  public  use,  the  judge  of  the  parish  has  the  right, 
on  the  complaint  of  any  riparian  proprietor,  or  other  white  per- 
son, to  order  the  works  or  obstructions  to  be  removed,  within 
such  delay  as  he  shall  fix  in  a  written  notice ;  and  in  case  his 
order  is  not  obeyed,  he  has  full  power  to  cause  the  works  or  ob- 
structions to  be  torn  down  and  removed  at  the  expense  of  the 
delinquent,  who  is  also  subject  to  a  fine,  not  exceeding  $49. 
From  these  laws  and  ordinances,  it  will  be  seen  that,  placing  ob- 
structions on  the  lev6e,  is  an  entirely  different  matter  from  ob- 
structing or  incumbering  the  tow-path,  or  space  reserved  for 
public  use ;  and,  therefore,  when  a  suit  is  brought  alleging  a  vio- 
lation of  one  ordinance,  the  penalty  imposed  by  the  other  ought 
not  to  be  imposed  or  recovered.    The  power  of  the  judge,  under 
the  law  and  ordinance  relative  to  keeping  the  reserved  s|^ac« 
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open  and  clear,  is  extensive  and  summary.  He  is,  in  some  de- 
gree, a  municipal  or  police  magistrate,  and  can  call  on  the  pub- 
lic officers  and  citizens  to  aid  and  assist  him.  The  power  is  the 
same  as  that  granted  to  the  Mayor  of  the  city  of  New  Orleans, 
by  the  act  of  March  16th,  1830  (B.  &  C/s  Dig.  76^^-3),  autho- 
rizing him  to  demolish  and  remove  obstructions  on  the  lev6e 
and  public  highways. 

By  an  examination  of  the  ordinance,  it  will  be  seen  further, 
that  the  Police  Jury,  in  their  corporate  capacity,  have  no  right 
to  sue  under  it  The  judge  is  to  act,  on  the  complaint  of  a  white 
person,  or  a  riparian  proprietor. 

Judgment  a^frmcd. 


Chables  Caffin  v.  A.  Pollard. 

The  prooeedingB  under  the  11th  leetioii  of  the  act  of  lOth  Febniary,  1841,  beftre  the 
couxt  to  which  all  the  niits  and  claims  agaiost  the  property  of  a  debtor  have  been 
transfeired,  where  a  conflict  of  privileges  has  arisen  between  different  crediton,  are 
in  the  nature  of  a  (onirttrso,  in  which  all  the  parties  are  plaintifi  and  defendants. 
Where  a  particular  claim  has  been  opposed  by  one  creditor,  it  is  for  the  benefit  of  all 
the  others.  The  eyidence  introduced  by  an  opposmg  creditor  may  be  used  by  the 
rest ;  and  they  will  be  bound  by  that  introduced  in  favor  of  the  claim  so  opposed.  A 
creditor  cannot  take  advantage  of  part  of  the  evidence  of  another  opponent,  ai|d 
reject  the  answers  to  interrogatories  drawn  from  the  creditor  whose  claim  is  opposed. 
Each  opponent  may  introduce  Airther  evidence,  but  that  spread  upon  the  record 
cannot  be  divided. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Mmman^  J. 

Labarre  and  Derbigny,  for  the  plaintiff. 

Lavergne^  curator  6k2  hoCf  for  the  defendant. 

Chreiner^  for  the  appellants. 

MoRPHT,  J.  The  defendant  having  absconded,  some  time  in 
November,  1842,  Charles  Caffin  sued  out  of  the  lower  court  an 
order  of  provisional  seizure,  claiming  #3116  62,  for  the  rent  of 
a  house  at  the  comer  of  Chartres  and  Custom-House  streets.  Of 
this  amount,  he  alleged  that  91166  62  was  then  actually  due 
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and  unpaid,  for  the  months  of  April,  May,  June,  July,  August, 
September  and  October  preceding,  and  that  the  balance  was 
for  a  lease  of  the  same  premises  to  A.  Pollard,  for  twelve  months, 
to  be  computed  from  the  1st  of  November,  1842.  A  curator  ad 
hoc  was  appointed  to  the  absent  defendant,  and,  on  evidence 
satisfactory  to  the  court,  there  was  a  judgment  in  favor  of  the 
plaintiff  for  the  amount  claimed.  Several  seizures  and  attach- 
ments having  been  previously  levied  upon  the  goods  abandoned 
by  the  defendant  in  his  store,  under  writs  issuing  from  the  City 
Court,  the  claims  of  the  respective  parties  were  transferred  to 
the  court  below,  to  be  there  ranked  according  to  their  rights  and 
privileges,  pursuant  to  the  act  approved,  February  10th,  1841. 
John  Bragon,  one  of  the  creditors,  having  a  vendor^s  privilege 
on  a  portion  of  the  goods,  filed  an  opposition  to  the  claim  of 
Gaffin,  averring  that  various  payments  had  been  made  on  ac- 
count of  the  rent  by  him  claimed,  for  which  no  credit  had  been 
given;  he  propounded  interrogatories  upon  facts  and  articles,  in 
answer  to  which  Gaffin  stated,  under  oath,  that  he  had  received 
no  notes  or  bills  receivable  from  Pollard  for  rent,  ftom,  April  to 
November,  1842,  but  that  in  May  of  that  year,  A.  Pollard  bor- 
rowed from  him  a  sum  of  $800,  for  which  he  gave  him  his  bond 
payable  on  demand;  that  being  unable  to  return  the  amount 
when  demanded  of  him.  Pollard  offered  him  his  two  notes  for 
•400,  each  dated  the  1st  June,  1842,  and  payable  at  two  and 
four  months,  which  notes,  having  been  accepted,  were  paid  at 
maturity  in  the  Bank  of  Louisiana.  On  the  28th  of  January, 
1843,  .and  in  support  of  his  opposition  to  Gaffin's  claim,  Bragon 
introduced  two  witnesses,  who  were  examined  in  open  court, 
and  whose  testimony  was  reduced  to  writing.  On  a  subsequent 
day,  to  wit,  on  the  1 1th  of  February  following,  when  the  several 
claims  brought  before  the  court  were  about  to  be  tried,  Norman, 
Steel  &  Co.,  Taylor,  Hart  &  Co.,  and  Stow  &  Stewart,  other 
creditors  of  Pollard,  filed  to  Caffin's  claim  another  opposition, 
entirely  similar  to  that  of  Bragon.  After  hearing  all  the  parties, 
the  judge  below  allowed  the  full  amount  claimed  for  house  rent, 
and  settled  the  rank  and  privileges  of  the  other  claimants  ac- 
cording to  the  evidence  before  him.  From  this  judgment  the 
last  mentioned  opposing  creditors  appealed. 
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Their  counsel  has  drawn  our  attention  to  a  bill  of  exceptions 
taken  to  the  opinion  of  the  judge,  who  decided  that  if  the  appel- 
lants wished  to  avail  themselves  of  the  testimony  previously 
taken  on  the  opposition  of  Bragon,  in  support  of  their  own,  they 
were  bound  to  admit  with  it  Caffin's  answers  to  the  interroga- 
tories put  to  him  by  Bragon,  which  formed  a  part  of  the  evi- 
dence in  the  case.  It  does  not  appear  to  us  that  the  judge  erred. 
In  suits  of  this  kind,  which  are  in  the  nature  of  a  amcursOf  all 
the  parties  are  plaintiffs  and  defendants.  Where  a  particular 
claim  is  opposed  by  one  creditor  of  an  absconding  or  insolvent 
debtor,  it  is  for  the  benefit  of  all  the  other  creditors,  interested 
in  defeating  it  The  evidence  given  against  it  by  the  opposing 
creditor,  may  be  used  by  the  others,  who,  in  like  manner,  are 
bound  by  that  adduced  in  support  of  it  By  making  another  and 
unnecessary  opposition  at  the  moment  of  the  trial,  the  appellants 
could  not  avail  themselves  of  one  part  of  the  evidence  in  the 
suit,  and  reject  the  other.  They  might  have  offered  additional 
evidence  in  support  of  their  opposition,  but  they  could  not  divide 
that  spread  upon  the  record,  if  they  wished  to  use  it. 

On  the  merits,  the  evidence  does  not  show  any  payments  to 
have  been  made  by  Pollard.  It  is  hearsay  testimony  in  part, 
and  raises  but  a  presumption  that  the  two  notes  paid  at  the  Bank 
of  Louisiana  were  given  for  house  rent  This  presumption  is 
entirely  destroyed  by  the  appellee's  answers  to  the  interrogato- 
ries put  to  him. 

Judgment  affirmed. 


John  McDonogh  v.  Jaboss  Dotle  and  another. 

Where  the  ralae  of  the  property  eetxed  under  a  Ji/o.  from  a  Pariah  Court,  ia  beyoiid 
the  jurisdiction  of  the  oonrt  from  which  the  writ  was  iasned,  an  injunction  may  be 
obtained,  by  one  claiming  to  be  its  owner,  from  a  District  Court  The  ctrcomstances 
of  the  case  make  it  a  necessary  exception  to  the  rules  laid  down  in  arts.  395, 397, 
617,  629  of  the  Code  of  Practice. 

Appeal  from  the  District  Court  of  the  First  District,  Buoha- 

fUZIt,  J. 
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Qricct^  for  the  appellant,  contended  that  the  Parish  Conrt  of 
Jefferson  is  limited  in  its  jurisdiction  to  personal  actions,  when 
the  amount  in  dispute  does  not  exceed  a  thousand  dollars.  Act 
of  1813,  B.  6l  C.'s  Dig.  209.  Act  of  1635,  B.  &  C.'s  Dig.  211. 
That  the  amount  in  dispute  greatly  exceeded  that  sum ;  and 
that  the  case  was  a  necessary  exception  to  the  rules  of  the  Code 
of  Practice ;  Citing  Terry  v.  Terry  et  ahy  10  La.  68. 

TFroy,  for  the  defendants.  Th^  District  Court  is  without  ju- 
risdiction. Code  of  Practice,  arts.  395,  390,  397, 617.'  Oger  v. 
Daunoy,  7  Mart.  N.  S.  656. 

MoBFHY,  J.  The  petitioner  sued  out  an  injunction  to  prevent 
the  sale  of  a  frame  building,  erected  on  a  square  of  ground  be- 
longing to  him.  He  alleges  that  the  defendants  have  seized  and 
advertised  the  property  for  sale,  under  a  fi^fa.  issued  from  the 
Parish  Court  of  the  parish  of  Jefferson,  to  satisfy  a  judgment  al- 
leged to  have  been  obtained  by  James  Doyle,  in  that  court, 
against  one  Edward  Gathiel.  He  avers  that  he,  being  the  owner 
of  the  square  of  ground,  upon  which  the  frame  building  is  con- 
structed, the  same  is  his  property,  and  that  the  defendants  have 
acted  illegally  in  seizing  and  offering  it  for  sale,  to  satisfy  any 
judgment  or  debt  due  by  Gathiel.  That  the  value  of  the  build- 
ing seized,  and  the  question  involved  in  the  controversy,  are  be- 
yond the  jurisdiction  of  the  Parish  Court  of  the  parish  of  Jefferson, 
which  facts  render  it  necessary  for  him  to  apply  to  the  District 
Conrt  for  protection.  The  petitioner  concludes^  by  pra}ring  that 
the  property  seized  may  be  declared  to  be  his,  and  that  the  de- 
fendants be  decreed  to  pay  him  $350  damages,  &c.  A  motion 
to  dissolve  the  ii\junction  was  made,  on  the  ground  that  the  Dis- 
trict Court  was  without  jurisdiction  to  enjoin  an  execution  issued 
on  a  judgment  rendered  by  the  Parish  Court  of  the  parish  of 
Jefferson,  and  that  the  plaintiff  should  have  sought  relief  in  the 
latter  court,  which  had  granted  such  execution.  This  motion 
having  prevailed,  the  plaintiff  appealed. 

The  counsel  of  the  appellees  has  referred  us  to  certain  arti- 
cles of  the  Code  of  Practice,  which  provide,  in  substance,  that 
the  execution  of  judgments  belongs  to  the  courts  which  rendered 
them,  and  that  an  opposition,  or  claim,  by  which  a  third  person 
asserts  to  be  the  owner  of  property  seized,  must  be  brought  be- 
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fore  the  court  which  gave  the  judgment,  or  issued  the  order  of 
seizure.  Arts.  395,  397,  617,  629.  From  these  pfrovisions 
of  law,  it  is  contended  that  the  petitioner  should  have  sought 
relief  in  the  Parish  Court  of  the  parish  of  Jefferson,  whose  ju- 
risdiction is  exclusive  in  a  case  like  the  present.  This  is  no 
doubt  true  in  ordinary  cases ;  but  from  the  allegations  of  the 
petition,  which,  on  a  motion  to  dissolve,  must  be  taken  as  true, 
it  appears  that  the  value  of  the  property  seized  is  beyond  the 
jurisdiction  of  that  court,  which  is  limited  to  one  thousand  dol- 
lars. A  strict  adherence  to  the  articles  of  the  Code  of  Practice 
would  produce  a  failure  of  justice,  and  leave  a  party  without  any 
remedy  at  all,  whenever  the  value  of  the  property  seized,  ex- 
ceeds the  jurisdiction  of  the  court  rendering  the  judgment,  or 
issuing  the  execution  under  which  the  seizure  takes  place.  The 
claimant  must  be  permitted  either  to  go  into  the  court  of  limited 
jurisdiction,  or  to  bring  his  adversary  into  one  of  general  jurisdic^ 
tion,  there  to  litigate  his  rights  with  him.  The  latter  course 
should,  in  our  opinion,  be  pursued,  and  forms,  ex  necessitate  ret,  an 
exception  to  the  rule  of  practice  laid  down  by  the  articles  relied 
on.  As  this  court  said,  in  Hagan  v.  Hart:  ^  the  reasons  for  in- 
troducing an  exception,  in  this  instance,  are  as  strong,  if  not 
stronger,  than  those  presented  in  Lowes  et  td.  v.  Chmn  (4  Mart. 
N.  S.  390),  which  induced  this  court  to  make  an  exception,  ^  to 
prevent  an  immediate  injury  which  could  not  be  otherwise 
warded  off,'  the  property  being  seized  in  a  parish  distant  from 
that  in  which  the  judgment  had  been  rendered.'*  An  excepti<Hi 
to  the  same  rule  was  also  made,  on  similar  grounds,  in  Tarry  v. 
Terry  et  al.,  10  La.,  68. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  the  motion  to  set  aside  the  iiyuno- 
tion  overruled ;  and  the  case  remanded  for  further  proceedings ; 
the  appellee  paying  the  costs  of  this  appeal. 
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The  New  Orleaks  Gab  Light  and  Banking  Company  v.  George  R. 

BOTTS. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 

fUlfly  J. 

O.  Strawbridgef  for  the  plaintifis. 

Larue  and  Preston^  for  the  appellants^ 

M0BPHT9  J.  This  action  is  brought  to  recover  91050,  the 
price  of  a  slave  named  Davy,  sold  to  the  petitioners  on  the  10th 
of  April,  1888,  on  the  ground  that  said  slave  ran  away  in  June 
following,  and  that  he  was  addicted  to  the  vice  of  running  away, 
long  previous  to  the  sale.  There  was  a  verdict  and  judgment 
in  favor  of  the  plaintiffs  below,  and  the  defendant  appealed, 
having  failed  in  an  attempt  to  obtain  a  new  trial. 

The  evidence  shows  that  Dr.  Rogers,  the  superintendent  of 
the  gas  works,  having  met  the. defendant  shortly  before  the  sale, 
the  latter  told  him  he  had  heard  that  the  company  yished  to 
buy  slaves ;  that  he  had  not  then  on  hand  any  that  would  suit 
them,  but  that  a  friend  of  his  had  gone  to  Mississippi  to  purchase 
prime  slaves,  and  that,  if  he  could  wait  a  few  days,  he  would 
furnish  him  such  a  one  as  would  suit ;  that,  some  time  after,  as 
Dr.  Rogers  was  passing  in  his  gig,  defendant  asked  him  to  stop 
and  examine  a  slave,  pointing  to  Davy,  and  stating,  in  answer  to 
a  question,  that  the  boy  had  been  in  town  but  a  few  days  before ; 
that  the  slave  was  bought,  and  ran  away  in  the  early  part  of 
June  following,  and  once  before  that  time.  It  is  further  shown, 
that  the  defendant  had  purchased  this  slave  about  a  month 
before  he  sold  him  to  the  plaintiffs,  from  one  Calvin  Stephen 
Smith,  with  a  restricted  warranty  against  the  redhibitory  mala- 
dies only ;  that  the  slave  was  then  in  the  chain  gang,  to  the 
knowledge  of  the  defendant ;  was  sold  to  him  for  8500,  clear  of 
all  expenses ;  and  was  represented  as  a  subject  very  hard  to 
manage.  This  evidence,  we  think,  sustains  the  verdict  of  the 
jury,  and  accords  with  the  presumption  created  by  the  law  of 
1834,  that  the  vice  existed  before  the  sale  whenever  it  is  dis- 
covered within  two  months  after.    No  proof  has  been  adduced 
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that  the  slave  had  been  here  more  than  eight  months.  On  the 
contrary,  the  statements  of  the  defendant  before  and  at  the  time 
of  the  sale,  if  any  credit  is  given  to  them,  would  lead  to  the 
belief  that  the  slave  had  been  in  the  State  but  a  few  days,  when 
he  was  purchased  by  the  petitioners.  Laws  of  1834,  p.  7.  13 
La.  51. 

Judgment  affirmed. 


Theodule  Fazende  v.  John  Hagan. 

Where,  in  an  action  to  reacind  the  sale  of  a  slaTe,  it  is  proved  that  he  ran  away  withim 
two  months  after  the  sale,  plaintiff  will  not  be  required  to  show  that  the  vice  existed 
before  the  sale,  nor  to  allege  or  prove  that  the  slave  had  been  less  than  eight  months  in 
the  State.  Act  2  January,  1834,  §3.  It  is  for  the  defendant  to  allege  and  provB 
that  the  slave  has  been  more  than  eight  months  in  the  State. 

In  an  action  of  resciflsion  by  the  purchaser  of  a  slave,  plaintiff  must  prove  a  tender  of 
him  to  defendant. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
narif  J.  The  plaintiff  sued  to  rescind  the  sale  of  a  slave,  war- 
rented  free  from  all  redhibitory  defects,  on  the  ground  that  he 
*^  was  in  the  habit  of  running  away,  and  had  been  in  that  habit 
previous  to  the  sale.**  Tender  of  the  slave  was  alleged,  as  well 
as  the  refusal  of  the  defendant  to  receive  him  or  to  return  the 
price.  The  notarial  act  of  sale  was  annexed  to  the  petition.  A 
judgment  by  default  having  been  taken,  on  an  application  to 
confirm  it,  one  Fortier  testified,  that  the  slave,  a  boy  of  about  ten 
years  of  age,  ran  away  about  twenty  days  after  the  sale ;  that  he 
was  found  at  the  negro-yard  of  the  defendant,  a  slave  trader ; 
that  the  plaintiff,  on  finding  the  boy  there,  told  defendant  that 
he  did  not  want  him,  but  that  the  defendant  must  take  him  back, 
as  he  had  run  away,  and  would  not  stay  with  him ;  that  defen- 
dant replied,  that  the  plaintiff  had  purchased  the  boy,  and  must 
keep  him ;  that  plaintiff  took  the  boy,  who,  in  about  ten  or  fifteen 
days  after,  again  ran  away,  and  was  drowned.  D'Orgenoy,  ano- 
ther witness,  testified,  that  the  boy  ran  away  about  twenty  or 


DECEMBER,  1844.  307 


Fazende  v.  Hagan. 


twenty  five  days  after  plaintiff  purchased  him  ;  that  a  few  days 
afterwards  he  was  taken,  and,  in  about  fifteen  days  after  this, 
started  to  run  away  a  second  time,  when  he  was  drowned. 

The  judgment  by  default  was  confirmed,  and  the  defendant 
appealed. 

Va9ony  for  the  plaintiff, 

RateliuSf  for  the  appellant, 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  in  a 
redhibitory  action  on  the  sale  of  a  slave,  on  the  ground  of  his  hav- 
ing run  away  within  twenty  days  after  the  purchase.  The  peti- 
tion alleges  that  he  was  in  the  habit  of  running  away  before  the 
defendant  sold  him. 

There  is  no  evidence  of  this  habit.  The  slave  was  ten  years 
old  only.  He  was  found  in  the  yard  of  the  defendant,  who  is  a 
negro  trader.  The  plaintiff  claimed  the  return  of  the  price  he 
had  paid,  but,  on  the  defendant's  urging  that  the  slave  had  been 
purchased,  he  took  him  back.  Afterwards  the  slave  absented 
himself  a  second  time,  and  was  drowned. 

Judgment  had  been  taken  by  default,  and  was  confirmed  in 
the  absence  of  the  defendant. 

It  appears  to  us  that  justice  requires  that  this  case  should  be 
remanded  for  further  investigation.  The  petition  states  the  ha- 
bit of  running  away  before  the  sale.  Of  this  there  is  not  a  tittle 
of  evidence,  and  the  plaintiff  was  not  bound  to  prove  the  habit, 
although  it  was  not  shown  that  the  slave  had  been  less  than 
eight  months  in  the  State.     B.  6l  C.'s  Dig.  792.  13  La.  51. 

The  habit  of  running  away  in  a  boy  of  ten  years  of  age,  is  sup- 
posed to  be  extremely  rare.  The  boy's  absenting  himself  from  his 
new  master,  and  going  to  his  former,  is  perhaps  not  conclusive 
evidence  of  an  intention  to  run  away,  when  we  are  not  informed 
of  the  duration  of  that  absence,  particularly  as  one  of  the  wit- 
nesses does  not  speak  of  the  length  of  that  absence,  and  the 
other  generally  states  it  have  been  for  a  few  days.  There  is  no 
other  evidence  of  the  tender  of  the  slave  to  the  defendant,  than 
may  be  implied  from  the  declaration  of  the  plaintiff  that  the  de- 
fendant must  take  back  the  slave,  which  is  said  to  have  been 
waived»  by  the  plaintiff  carrying  him  home. 

It  is,  therefore,  ordered,  that  the  judgment  be  reversed,  and  the 
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case  remanded  for  a  new  trial,  the  plaintiff  and  appellee  pay- 
ing the  costs  of  the  appeal. 


Henry  Clay  v.  Rice  G.  Ballard. 

In  the  inteipretattoii  of  a  contract,  it  will  not  be  preramed  that  either  party  intended 
to  impoM  an  abmird  or  impoanble  condition.  It  will  be  oonatmed  aa  the  paxtiea  mnei 
be  wqipoeod  to  have  nnderatood  it  at  the  time  of  its  exeontion. 

A  promiae  of  a  conditional  fee  to  an  attorney  at  law,  for  hie  servioee  in  a  case,  to  be 
paid  in  the  event  of  a  decieion  in  favor  of  the  obU|ror8,  though  made  after  he  had 
been  retained  in  the  case,  ta  legal,  and  for  a  mifficient  consideration,  and  the  amoont 
may  be  recovered,  if  the  condition  be  fulfilled. 

Appeal  from  the  Commercial  Court  of  New-Orleans,  Watts,  J. 

This  was  an  action  against  Ballard,  for  the  som  oi  $4,000, 
with  interest,  from  the  10th  of  March,  1841,  on  the  following 
obligation,  annexed  to  the  petition : 

*^  New-Orleans,  January  9, 1841. 

^  We,  R.  C.  Ballard  and  Robert  Slaughter,  prmnise  to  pay  to 
Henry  Clay,  Esq.,  the  smn  of  five  thousand  dollars,  to  wit :  Rice 
C.  Ballard  paying  four  thousand  dollars,  part  thereof,  and  Riobert 
Slaughter  paying  one  thousand  dollars,  the  balance  therdof,  in 
addition  to  his  fee  already  stipulated  and  agreed  upon,  in  the  case 
of  Motes  Groves  v.'  Robert  Slaughter ,  now  in  the  Supreme  Court 
of  the  United  States,  provided  that  the  decision  of  the  said  court, 
in  the  said  case,  settle  fully  the  question  as  to  the  validity  of  all 
contracts  for  the  sale  of  slaves  in  the  State  of  Mississippi,  since 
the  year  1833,  or  between  the  year  1833  and  the  time  when  the 
Mississippi  Legislature  passed  the  act  fixing  the  penalty  for  the 
introduction  of  slaves,  say  about  May  or  June,  1837 ;  otherwise, 
the  above  obligation  to  be  void. 

RoBT.  Slauohter. 
R.  C.  Ballard.'' 

Annexed  to  the  petition  was  a  letter,  in  these  words : 
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^  New  Orleans,  Januaiy^^Q,  1841. 
"  Hon.  H.  Clay. 
"  Dear  Sir, 

^  In  the  case  of  Slaughter  \\Grcive9^  now  in  the 
Supreme  Court  of  the  United  States,  we  are  satisfied  that  we 
are  represented  by  able  counsel,  who  will  use  their  best  efforts 
in  our  behalf,  for  the  price  already  stipulated  ;  but  relying  on 
your  ability  and  best  exertions,  more  particularly,  we  feel  justified 
in  enclosing  you  the  above  obligation,  believing  that  thereby  we 
do  no  injustice  to  those  associated  with  you  in  the  case. 

Your  Obt.  Servt's. 

R.  Slaughter. 
R.  C.  Baliabd.'' 
*^  Purely  confidential. 

R.  S. 
R.  C.  B. ' 
The  answer,  after  denying  the  allegatiops  of  the  petition  not 
expressly  admitted,  avers  that  the  defendant  was  neither  a  party 
to  the  suit  of  Oroves  v.  Slaugkter^  nor  directly  interested  therein  ; 
that  the  obligation  sued  on  was  gratuitous,  and  without  consi- 
deration, and  ought  not  to  be  enforced.  That  the  only  motive 
which  induced  him  to  offer  to  the  plaintiff  the  obligation  sued  on, 
was  to  stimulate  him  to  extraordinary  exertions,  to  obtain  such 
a  decision  in  the  case  of  Oroves  v.  Slaughter^  as  should  settle 
fully  the  questions  involved  in  that  case,  he,  respondent,  then  be- 
lieving that  a  judgment  of  the  Supreme  Court  of  the  United 
States,  upon  all  the  questions,  would  fully  settle  the  same,  and 
be  legally  binding  on  the  courts  of  the  State  of  Mississippi,  and 
effectually  protect  him  in  said  courts  from  the  effect  of  any 
such  plea  or  defence,  as  was  set  up  by  Groves  in  the  case  of 
Groves  v.  /daughter ^  when  he  shall  apply  to  them  to  enforce  any 
contract,  in  which  he  had  a  direct  interest.  The  respondent  fur- 
ther avers,  that  since  the  judgment  was  rendered  by  the  Supreme 
Court  of  the  United  States,  he  has  discovered  that  it  has  not  fully 
settled  the  question  mentioned  in  the  obligation  sued  on,  and 
that  said  judgment  has  no  binding  force  upon  the  tribunals  of 
the  State  of  Mississippi,  who  may  interpret  the  constitution  and 
laws  of  that  State,  as  they  deem  meet ;  that  they  have  disre- 
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garded  the  judgment  of  the  Sapreme  Court  of  the  United  States, 
and  continue  to  decide  the  same  question  in  direct  opposition 
thereto,  so  that  the  decision  is  of  no  value,  legally  or  morally, 
to  him  ;  wherefore,  he  avers  that  there  was  error  in  the  only 
motive  of  the  contract ;  that  the  judgment  of  the  Supreme  Court 
of  the  United  States  is  not  such  a  judgment  as  was  contemplated 
by  the  contract ;  .that  the  circumstances  attending  it,  are  such 
as  to  deprive  it  of  all  moral,  or  legal  effect ;  that  it  can  in  no 
way  benefit  him ;  and  that  the  instrument  sued  on  was  only  a  pro- 
position to  the  plaintiff,  which  was  never  accepted,  and  is  not, 
therefore,  binding  on  him. 

The  material  facts  proved  on  the  trial  of  this  case,  are  stated 
in  the  opinion  delivered  by  Bullard,  J.  The  plaintiff  is  appel- 
lant from  a  judgment  against  him. 

JR.  H.  Chinrij  for  the  appellant. 

IL  Huntf  on  the  same  side.  The  evidence  of  one  witness 
shows  that  the  defendant  promised,  after  the  decision  of  the 
suit  in  the  Supreme  Court,  to  pay  the  amount  sued  for,  when 
applied  to  by  an  agent  of  i  the  plaintiff.  Ballard's  letter  to 
the  plaintiff  is  conclusive  proof  that  he  was  directly  interest- 
ed in  the  suit  of  Ghwes  v.  Slaughter.  He  writes :  **  In  the  case 
of  Oroves  v.  Slaughter ^  we  are  satisfied  that  uje  are  represenled 
by  able  counsel,  who  will  use  their  best  efforts  in  our  behalf,'' 
&c.  The  answer  of  the  defendant  shows,  that  he  was  largely 
interested  in  the  question.  The  exertions  of  the  plaintiff  were 
a  good  and  valuable  consideration  for  the  obligation.  The  evi- 
dence shows  that  the  obligation  of  the  defendant  was  received 
and  accepted  by  the  plaintiff,  before  the  argument  in  the  Su- 
preme Court  of  the  United  States. 

The  defendant  next  contends,  that  he  was  owner  of  several 
claims  similar  to  Slaughter's,  and  that  his  only  motive  to  enter  into 
the  contract,  was  to  stimulate  the  plaintiff  to  extraordinary  exer- 
tions to  obtain  such  a  decision  in  the  case,  as  should  settle  fully 
the  question  involved  in  it,  he  being  then  under  the  full  impres- 
sion, that  a  judgment  of  the  Supreme  Court  of  the  United  States, 
would  fully  settle  the  same,  and  be  binding  on  the  courts  of 
Mississippi ;  that  the  decision  of  the  Supreme  Court  did  not  fully 
settle  the  question  in  the  case,  has  been  disregarded  by  the 
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courts  of  MissiBsippiy  and  has  been  of  no  value  to  the  defendant, 
who,  therefore,  pleads  error  in  the  motive,  and  error  in  law  and 
fact,  in  avoidance  of  the  contract. 

Let  us  examine  this.  We  have  already  seen  that  Ballard  re- 
presented himself  to  Mr.  Clay,  as  a  party  interested  in  the  suit 
of  Graves  v.  Slaughter^  and  stated  that  he  was  represented  in  it 
by  able  counsel,  who  would  exert  themselves  in  his  behalf.  His 
averment,  therefore,  that  his  only  motive  was  to  stimulate  Mr. 
Clay  to  extraordinary  exertions  to  obtain  a  judgment  which, 
would  settle  the  question  involved  in  that  case,  and  thus  to  set- 
tle similar  claims,  is  disproved  by  himself.  We  have  seen  that 
Mr.  Clay  was  stimulated  to  extraordinary  exertions,  and  that  the 
question  involved  in  the  case  was  decided  in  his  favor  by  the  Su- 
preme Court  of  the  United  States.  The  evidence  also  establishes 
that  Ballard  had  several  other  claims,  similar  to  that  decided  on 
in  the  case  of  Groves  v.  Slaughter;  that  he  has  compromised 
all  the  contracts  or  cases,  which  he  had  of  a  similar  kind :  some 
upon  good  terms,  others  on  indifferent  tern)p ;  that  he  has  no 
longer  any  interest  in  the  question ;  and  that  Mr.  Clay's  services 
in  the  Supreme  Court  of  the  United  States  were  highly  impor- 
tant and  beneficial,  in  enabling  him  to  make  his  compromises  on 
as  good  terms  as  he  obtained. 

On  the  other  hand,  it  has  been  proved,  that  the  courts  of  Mis- 
sissippi— ^whether  under  the  influence  of  the  doctrines'of  repu- 
diation or  not,  is  immaterial — ^have  decided  against  the  validity 
of  contracts  for  the  sale  of  slaves,  similar  to  the  contract  affirm- 
ed and  sustained  in  the  case  of  Groves  v.  Slaughter^  and  have 
proceeded  to  give  judgments  against  the  sellers  of  slaves,  allow- 
ing the  purchasers  to  hold  the  slaves,  and  withhold  the  purchase 
money. 

Can  this  decision  of  the  Mississippi  courts  affect  Mr.  Clay's 
claim  ?    We  contend  that  it  cannot. 

The  stipulation  that  the  question  was  to  be  fully  settled  con- 
tained in  Ballard's  bond,  means  that  it  was  to  be  w  settled^  in  the 
the  particular  case  depending  before  the  Supreme  Court  of  the 
United  States.  It  means  that,  or  it  means  nothing.  It  cannot 
be  tortured  to  imply  that  the  Supreme  Court,  in  that  particular 
case,  was  to  settle  the  question,  which  it  involved,  in  all  time  to 
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come,  in  all  tribunals,  other  than  its  own,  within  and  without  the 
United  States,  and  in  all  possible  cases  that  might  subsequently 
arise.  It  cannot  mean  that,  if  courts  in  Mississippi  or  elsewhere, 
will  not  respect  the  decision  of  the  Supreme  Court,  but  will 
make  a  contrary  decision,  the  covenant  is  to  be  nullified. 

The  decision  of  the  Supreme  Court  of  the  United  States  did, 
then,  fully  settle  the  question  involved  in  the  case  of  Qraoes  v. 
Slaughtert  according  to  the  true  intent  and  meaning  of  Bal- 
lard's bond,  and  was  of  great  value  to  Ballard,  not  only  in  that 
particular  case,  but  in  enabling  him  to  compromise  similar  cases 
on  good  terms.  So  far,  therefore,  there  was  no  error  on  the  part 
of  Ballard,  either  of  law,  or  of  fact,  in  the  motive  of  his  contract. 

But  it  is  said,  that  Ballard  was  under  the  impression  that  the 
opinion  of  the  Supreme  court  of  the  United  States  would  be 
binding  on  the  courts  of  Mississippi ;  and  that  therein  consists 
his  error  in  the  motive  of  the  contract. 

This  is  an  error  which  cannot  affect  the  contract.  Suppose  a 
man  should  borro^money  at  legal  interest,  and  when  called  up<m 
for  the  interest  he  should  say,that  he  thought  the  interest  would  be 
only  two  per  cent,  instead  of  five  per  cent,  would  his  ignorance 
of  law,  be  such  an  error  in  the  motive,  as  to  avoid  his  contract. 

Again :  suppose  a  man  should  contract  with  a  person  to  dig  a 
canal  between  two  of  his  adjoining  fields,  under  the  impression 
that  it  would  drain  both ;  but  that  the  canal,  when  completed, 
would  drain  only  one  field,  the  canal  being  on  an  elevated 
piece  of  soil  and  above  the  level  of  the  other  field  7  could  the 
contract  be  avoided  ?  How  then  can  it  be  contended  that  Mr. 
Clay  is  not  to  be  paid  for  his  labor  and  exertions,  according  to 
Ballard's  contract  ?  ^  If  I  buy  a  book,"  says  Pothier,  ^  on  &  sup- 
position that  it  is  a  work  of  excellence,  when  in  fact  it  is  below 
mediocrity,  this  error  does  not  destroy  my  consent,  nor  conse- 
quently vitiate  my  contract  What  I  intended  to  buy  and  had  in 
view,  was  the  book  actually  sold  to  me,  and  not  any  other  thing. 
My  error  respecting  the  goodness  of  the  book,  does  not  interfere 
with  its  being  the  very  book  I  intended  to  purchase."  Now  the 
stipulation  in  Ballard's  bond  is,  that  the  Supreme  Court  of  the 
United  States,  will  fully  settle  the  question  involved  in  the  case 
of  Oroves  v.  Slaughter t  as  to  the  validity  of  certain  contracts  for 
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the  sale  of  slaves :  and  this,  the  Supreme  Court  did  settle  in 
that  case.  Ballard's  error  as  to  the  influence  of  this  decision  on 
the  Mississippi  courts,  does  not  interfere  with  its  being  the  very 
decision  he  intended  to  procure  and  have  made.  How  could 
Mr.  Clay  suppose  that  Ballard  meant  any  thing  else.  ''No 
error  in  the  motive  pan  invalidate  a  contract,  unless  the  other 
party  was  apprised  that  it  was  the  principal  cause  of  the  agree- 
ment, or  unless,  from  the  nature  of  the  transaction,  it  must  be 
presumed  that  he  knew  it."    Civil  Code,  art.  1820. 

It  has  not  even  been  pretended  that  Ballard  apprised  Mr.  Clay 
of  the  pretended  motive,  which  he  now  affects  to  set  up  as  an 
error  to  avoid  his  bond,  or  that  Mr.  Clay  could  have  imagined 
that  Ballard  believed  a  state  construction  of  its  own  statutct 
could  be  overturned  by  the  Supreme  Court  of  the  United  States. 

Chymes^  for  the  defendant.  This  action  was  instituted  by  the 
plaintiff  to  recover  of  the  defendant  the  sum  of  $4000,  upon  the 
obligation  attached  to  the  petition. 

The  defendant  had  no  direct  interest  in,  and  was  no  party  to 
the  suit  in  which  the  fee  was  promised ;  but  he  had  a  very  large 
interest  in  the  principles  involved  in  the  cause. 

From  an  examination  of  the  instrument  sued  on,  the  court 
will  be  satisfied  of  two  things : 

Firsty  That  there  was  no  consideration  for  the  obligation 
contracted  by  the  defendant : 

Second,  That  the  obligation  was  a  contingent  one,  and  de- 
pended upon  the  happening  of  an  event. 

Thirdj  The  inquiry  is  to  be  made  whether  the  event  contem- 
plated has  happened,  to  an  extent  commensurate  with  the 
obligation,  and  according  to  the  intention  and  understanding  of 
the  obligor,  very  clearly  to  be  gathered  from  all  the  facts  and 
circumstances  of  the  case. 

I.  It  appears  from  the  instrument  sued  on,  that  the  plaintiff 
had  already  been  employed  in  the  case  of  Oroves,  Plaintiff  in 
Error  J  v.  Slaughter,  together  with  other  counsel.  That  his  fee  had 
been  already  stipulated  and  agreed  upon  by  the  party  to  that  suit ; 
and  the  report  of  the  case,  in  15  Peters,  449,  shows  that  two 
other  of  the  ablest  counsel  in   the    United   States  had   been 
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employed  with  him,  all  before  the  voluntary  obligation  was 
entered  into  by  the  defendant. 

Whai  valuable  consideration  could  pass  from  the  plaintiff  to 
the  defendant  ? 

Was  he  not  already  bound  to  the  parties  in  the  suit,  to  the 
extent  of  all  his  a&i7i<y— of  all  his  professional  exertions,  to  secure 
a  successful  result  to  the  suit?  Conld  he  give  anything  more  to 
the  defendant  for  the  94000  voluntarily  offered  to  him,  then  he 
was  bound  in  honor  and  in  moral  and  profe$9umal  integrity  to 
give  t  It  appears  to  me  that  the  clear  and  plain  answer  to  this 
must  be  in  the  affirmative,  and  that  no  other  can  be  given  with- 
out assailing  the  purity  of  the  administration  of  justice,  dissolv- 
ing all  the  ties  of  morality,  honor  and  integrity  which  bind  the 
advocate  and  client  together,  and  destroying  all  confidence,  un- 
less constantly  stimulated  by  heavy  pecuniary  contributions. 

It  must  be  admitted,  then,  that  there  was  no  substantial  or 
valuable  consideration,  upon  which  the  obligation  can  rest. 

This  point  is  not  made  so  much  with  a  view  or  hope  that  it 
should  operate,  per  «e,  as  a  bar  to  the  plaintiff ^s  action,  as  from 
the  necessary  influence  it  must  have  upon  the  subsequent  parts 
of  the  case. 

11.  It  has  been  stated  that  the  obligation  was  a  contingent 
one.    It  is  clearly  so. 

The  next  enquiry  must  be,  what  was  that  contingency  T  This 
is  the  important  question  in  the  case.  It  is  to  be  ascertained : 
first,  from  the  language  of  the  instrument  itself;  and,  secondly ^ 
from  the  situation  and  circumstances  of  the  obligor,  and  the  na- 
ture of  his  interest  in  the  subject  matter  of  the  contract. 

The  defendant  was  no  party  to  the  suit  of  Groves,  Plaintiff  in 
Error,  v.  Slaughter,  then  pending  in  the  Supreme  Court  of  the 
United  States. 

He  had  no  interest  in  the  money  sued  for  in  that  case,  and 
could  in  noway  be  benefitted  by  the  judgment  in  it,  considering 
it  in  its  isolated  effect  as  a  judgment  between  Slaughter  and 
Groves.  It  is  evident  that  the  benefit  to  him  was  to  be  the 
enunciation  or  the  establishment  o{si  principle,  which  should  act 
fully,  clearly,  and  beneficially  upon  the  particular  interests  of 
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the  defendant.  The  language  of  the  instrument  itself  admits 
of  no  doubt.  It  is — **  provided  that  the  decision  of  the  said  court, 
in  said  case,  t^Uie  fully  the  question,  &c." 

If  the  language  of  the  instrument,  or  the  circumstances  and 
situation  of  the  defendant,  could  leave  any  doubt  about  the 
intention  of  the  parties,  it  certainly  would  be  placed  beyond  all 
doubt  by  the  fact  that  the  whole  amount  in  dispute  in  the  case 
of  Slaughter  and  Groves  was  only  87000,  as  will  appear  by  the 
copy  of  the  note  sued  on  in  that  case,  incorporated  in  the  opin- 
ion of  the  court,  reported  in  15  Peters,  449,  and  which  was 
given  in  evidence  in  this  case  by  the  plaintiff. 

This  obligation  secures  to  the  plaintiff  85000,  in  addition  to 
his  fee  already  stipulated  and  agreed  upon ;  and  Mr.  Webster 
and  Mr.  Jones  were  employed  with  the  plaintiff.  It  requires  no 
great  stretch  of  the  imagination  to  be  perfectly  satisfied,  that  the 
fees  originally  stipulated  to  the  plaintiff,  to  Mr.  Webster,  and  to 
Mr.  Jones,  and  the  $5000  extra  to  the  plaintiff,  would  more  than 
absorb  all  the  money  involved  in  the  case  of  Slaughter  and 
Groves.  I  take  it  then  as  settled,  that  the  condition,  or  contin- 
gency upon  which  the  obligation  sued  on  was  to  take  effect,  was 
something  beyond  the  mere  judgment  in  the  case  of  Slaughter 
and  Groves. 

What  that  was,  is  clearly  proved  by  the  testimony. 

m.  This  leads  us  to  the  enquiry,  whether  the  condition  or  con- 
tingency, upon  which  alone  this  obligation  was  to  have  effect, 
has  happened. 

There  were  two  points  raised  in  the  argument  of  the  case  of 
Slaughter  and  Groves. 

One  involving  the  construction  of  the  constitution  of  the  State 
of  Mississippi.  The  other  in  relation  to  the  exclusive  pow- 
er of  Congress,  under  the  constitution  of  the  United  States, 
to  regulate  commerce  between  the  States,  and  the  application 
of  that  provision  of  the  constitution  to  the  facts  of  the  case  in 
question. 

As  to  the  first  point,  it  was  well  known  to  all  the  world,  and 
must  have  been  so  to  the  distinguished  gentleman  who  is  plaintiff ' 
in  this  cause,  that  the  long  established  jurisprudence  of  the 
Supreme  Court  of  the  United  States  was,  that  the  decisions  of  the 
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state  courts  construing  the  laws  or  constitutions  of  the  States, 
were  conclusive  upon  the  courts  of  the  United  States.  That  such 
decisions  formed  a  part  of  the  law  of  the  States,  as  much  so  as 
the  statutes,  and  were  binding  everywhere;  and  that  even 
where  the  state  courts  have  changed  their  opinions  and  construc- 
tion of  their  own  laws,  the  courts  of  the  United  States  would 
follow  them  in  those  changes.  Shelby  v.  Guy^  11  Wheaton,  361. 
Green  v.  NeaUy  6  Peters,  891. 

No  decision  of  the  Supreme  Court  of  the  United  States  then, 
upon  the  meaning  of  the  constitution  of  the  of  Mississippi, 
could  be  of  any  permanent  or  certain  advantage  to  the  great  in- 
terest of  the  defendant,  unless  that  decision  was  in  accordance 
with  the  jurisprudence  of  that  State,  or  should  afterwards  be 
adopted  by  it.  From  all  that  was  known  at  the  time,  the  juris- 
prudence of  the  State  was  directly  against  that  adopted  by  the 
Supreme  Court  of  the  United  States.  Subsequent  events  have 
shown  a  perseverance  in  that  jurisprudence,  on  the  part  of  the 
state  tribunals.  Green  v.  Rcibertsony  5  Howard,  81,  110,  769. 
No  advantage  then  could  possibly  result  to  the  defendant  from  a 
decision  of  the  Supreme  Court,  in  his  favor,  on  this  point  of  the 
case,  unless  upon  another  contingency,  to  wit,  that  it  should  be 
adopted  by  the  state  courts.  Was  this  contingency  in  contem- 
plation of  the  parties  ?  Is  it  even  hinted  at  in  the  contract  ? 
Can  the  plaintiff  honestly,  or  conscientiously  believe  that  the 
defendant  intended  to  pay  him  an  extra  compensation,  to  such 
an  amount,  for  the  judgment  in  that  case  alone,  leaving  a  still 
more  uncertain  contingency ;  and  can  he  call  such  a  judgment,  a 
full,  and  final  settlement  of  the  question,  within  the  meaning  of 
the  contract?  I  should  be' willing  to  leave  the  decision  on  this 
point  to  the  plaintiff  himself  ? 

There  was  but  one  way  in  which  the  condition  of  this  con- 
tract, could  have  been  satisfied  by  a  judgment  of  the  Supreme 
Court  of  the  United  States.  That  was,  that  the  opinion  of  the 
court,  by  its  unanimity,  the  great  force  of  its  reasoning,  and  its 
moral  effect,  acting  upon  the  tribunals  of  Mississippi,  and  pro- 
ducing a  conformity  in  their  decisions.  Has  the  condition  been 
satisfied  even  to  this  extent  ? 

Mr.  Justice  Catron  did  not  sit  in  the  cause.    Justices  Story 
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and  McKinley  dissented  from  the  judgment  of  the  court,  con- 
struing the  constitution  of  Mississippi ;  ai^d  Mr.  Justice  Barbour 
died  before  the  case  was  decided.  It  was  the  judgment  of  only 
five  judges  out  of  nine,  a  bare  majority  of  the  court,  and  two 
dissenting  absolutely  from  the  judgment  as  delivered.  Its  moral 
force  was  nothing.  It  was  not  adopted,  nor  concurred  in.  The 
Supreme  Court  of  the  United  States  must,  on  any  future  occa- 
sion, according  to  its  own  law,  disregard  this  judgment,  and 
adopt  the  now  well  defined  and  clearly  pronounced  law  of  the 
Mississippi  tribunals.  Then  what  advantage  can  this  judgment 
be  to  the  defendant  ?  What  consideration  does  it  ofier  for  the  ob- 
ligation sought  to  be  enforced  against  him  7  How  has  it  fully 
settled  the  question,  in  any  manner  favorably  to  his  interests  7 

The  other  point  made  in  the  cause  in  relation  to  the  constitu- 
tion of  the  United  States,  would  have  been  an  effectual  protec- 
tion to  him,  if  it  had  been  decided  in  favor  of  the  defendant  in 
error.  But  that  point  was  decided,  with  great  unanimity,  against 
him,  there  being  but  one  dissenting  opinion.  It  may  then,  with 
truth,  be  said,  that  the  plaintiff  is  in  a  worse  situation  since  the 
rendition  of  the  judgment,  than  he  was  6efore. 

The  sacrifices  and  losses  he  has  sustained,  in  consequence  of 
the  £Gulure  of  this  decision  fully  to  settle  the  question  in  his  favor, 
are  shown. 

If  there  should  remain  any  doubt  as  to  the  failure  in  the  per- 
formance of  the  condition,  or  the  happening  of  the  event  upon 
which  this  contract  was  to  become  obligatory,  it  would  seem 
to  admit  of  very  little  doubt,  that  it  would  be  void  on  the  score 
of  error.  When  the  consent  of  the  obligor  has  been  produced 
by  error,  the  contract  is  void.     Civil  Code,  art.  1813. 

There  is  here  manifestly  both  error  of  fact,  and  error  of  law. 
It  must  be  clear  to  all,  that  the  defendant  must  have  been  under 
the  impression  that  a  judgment  of  the  Supreme  Court  of  the 
United  States  could,  and  would,  in  point  of  fact,  protect  him 
from  the  effect  of  any  such  defence  as  was  set  up  in  the  case  of 
Sktughter  v.  Oroves.  It  is  most  clearly  proved  that  it  could  not, 
and  that  it  has  not  in  fact  done  so.    Civil  Code,  art.  1815. 

Assuming  it  as  a  fact  certain,  or  one  of  which  there  was  rea- 
sonable probability,  that  the  judgment  of  the  court  would  be  in 
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favor  of  the  defendant  in  error,  the  defendant  must  have  drawn 
the  inference  of  law,  that  it  was  binding  on  the  courts  of  Mis- 
sissippi, or  otherwise  decisive  of  his  rights,  and  furnishing  a  rule 
of  law  by  which  his  rights  were  to  be  protected.  Here  was 
certainly  error  in  law.  Civil  Code,  art.  1816.  No  one  can 
doubt  but  that  the  principal,  and,  indeed,  the  only  motive  that 
induced  the  defendant  to  tender  the  obligation  to  the  plaintiff, 
or  to  enter  into  the  contract,  was  to  obtain  such  a  judgment  of 
the  Supreme  Court  of  the  United  States,  as  would  effectually 
protect  his  interest    The  plaintiff  must  have  known  the  motive. 

This  principal  motive  has  entirely  failed.  It  was  founded  in 
error  existing  at  the  time  the  contract  was  entered  into ;  and 
the  contract  is,  therefore,  void.  Civil  Code,  art.  1817  to  1826. 
The  judgment  of  the  Commercial  Court  ought,  therefore,  to  be 
affirmed. 

BuLLARD,  J.  The  defendant,  having  an  interest  in  the  ques- 
tion involved  in  the  case  of  Groves  v.  Slaughter^  then  pending  in 
the  Supreme  Court  of  the  United  States,  in  which  the  plaintiff, 
together  with  other  eminent  counsel,  was  engaged  for  the  defen- 
dant in  error,  and  before  the  argument  of  the  case,  enclosed  to 
him  his  conditional  obligation  for  94,000,  as  an  extra  fee.  The 
condition  expressed  on  the  face  of  the  obligation,  as  will  be 
seen  by  reference  to  the  note,  in  the  statement  of  facts,  was, 
**  that  the  decision  of  the  said  court,  in  the  said  case,  settle  fully 
the  question  as  to  the  validity  of  all  contracts  for  the  sale  of 
slaves  in  the  State  of  Mississippi,  since  the  year  1833,  or  between 
the  year  1833  and  the  time  when  the  Mississippi  legislature 
passed  the  act  fixing  the  penalty  for  the  introduction  of  slaves, 
say  about  May,  or  June,  1837.^ 

The  plaintiff  brings  the  present  action  to  enforce  that  obliga- 
tion, on  the  allegation  that  the  condition  has  been  complied  with 
and  accomplished;  and  he  is  appellant  in  this  court  fix>m  a 
judgment  against  him  in  the  Commercial  Court 

The  new  constitution  of  the  State  of  Mississippi,  contains  the 
following  clause :  ''The  introduction  of  slaves  into  this  State  as 
merchandise,  or  for  sale,  shall  be  prohibited  from  and  after  the 
first  day  of  May,  1833,  provided  that  the  actual  settler,  or  settlers, 
shall  not  be  prohibited  from  purchasing  slaves  in  any  State  in 
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this  Union,  and  bringing  them  into  this  State  for  their  own  indi- 
vidaal  use,  until  the  year  1845/'  Slaughter  having  sold  slaves  in 
that  State,  which  had  been  carried  there  for  sale,  after  May,  1888, 
and  before  1837,  sued  for  the  price,  and  the  question  which  the 
case  presented  was,  whether  the  above  recited  clause  in  the  con- 
stitution was,  per  «e,  prohibitcMy,  independently  of  any  legisla- 
tive enactment,  so  as  to  render  void  any  contract  made  in  con- 
travention of  it.  It  was  not  until  several  years  after  the  contract 
in  question,  that  the  legislature  acted  in  relation  to  the  matter, 
and  provided  fw  the  infliction  of  certain  penalties.  In  the  mean 
time,  contracts  to  a  vast  amount,  had  been  entered  into  by  vari- 
ous dealers  in  slaves,  and,  among  others,  by  the  present  defendant. 
The  defence  had  been  made  in  different  courts,  and  in  relation  to 
contracts  involving  a  large  amount,  that  such  contracts  were 
void  under  the  constitution  itself,  independently  of  any  legisla- 
tive enactment.  The  defendant,  therefore,  was  solicitous  to 
have  a  decision  of  the  Supreme  Court  of  the  United  States,  which 
should  settle  that  question,  to  wit,  *'  the  validity  of  all  contracts 
for  the  sale  of  slaves  in  the  State  of  Mississippi,  innce  the  year 
1833,  or  between  the  year  1833  and  the  time  when  the  Missis- 
sippi legislature  passed  the  act  fixing  the  penalty  for  the  intro- 
duction of  slaves,''  iicc. 

On  recurring  to  the  decision  of  the  Supreme  Court  of  the  Uni- 
ted States  in  that  case  (15  Peters,  449),  it  will  be  perceived  that 
the  court  did  decide,  that  the  contract  sued  on  was  a  valid  and 
binding  contract ;  that  the  plaintiff  below  had  judgment ;  that 
the  court  expressly  decided  that  the  clause  in  the  constitution 
was  only  directory  to  the  legislature,  and  did  noU  per  je,  import  an 
absolute  prohibition ;  and,  consequently,  that  sales  of  daves 
brought  into  the  State  after  May,  1833,  as  merchandise,  and  for 
sale,  were  valid  contracts.  As  between  the  parties,  and  in  re- 
lation to  that  particular  contract,  the  judgment  was  full,  final, 
and  conclusive.  It  has  the  f<Ht?e  of  res  judicata ;  and  there 
is  every  reason  to  suppose  that  the  same  court  will,  in  similar 
cases,  come  to  the  same  conclusion. 

But  it  is  contended  that  the  decision  has  not  ftilly  settled  the 
question  as  to  all  similar  contracts  ;  that,  on  the  contrary,  the 
courts  of  the  State  of  Mississippi  have  uniformly  disregarded 
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that  decision,  and  maintained  a  doctrine  diametrically  opposite 
thereto ;  that  they  regard  the  constitution  as  having  the  para- 
mount authority  of  the  supreme  law  ;  as  settling  the  public  poli- 
cy  independently  of  the  Legislature  ;  and  consequently,  all  con- 
tracts entered  into  in  contravention  of  it,  as  void.  This  is  un- 
doubted ;  and  this  court  has,  on  one  occasion,  unanimously,  and 
after  solemn  argument  and  mature  consideration,  come  to  the 
same  conclusion,  in  a  case  in  the  Western  District.  6  Rob.  115. 
But  the  question  is,  how  the  parties  must  be  supposed  to  have 
understood  the  condition  at  the  time.  It  cannot  be  imagined 
that  the  defendant  intended  to  impose  either  an  absurd,  or  an 
impossible  condition ;  and  to  make  the  payment  of  the  addi- 
tional fee  depend  upon  the  fact,  that  the  judgment  to  be  pro- 
nounced by  the  court  in  the  case  of  Oroves  v.  Slaughter^  to 
which  the  defendant  Ballard  was  not  a  party,  should,  in  all 
courts,  and  between  all  parties,  whenever  a  similar  question 
should  arise,  carry  with  it  the  absolute  authority  of  the  thing 
adjudged.  No  man  in  his  senses  would  enter  into  €my  such  en- 
gagement. If  Ballard  had  been  asked  at  the  time,  what  he 
understood  hy  fully  settling  the  question  (is  to  the  validity  of  cdl 
such  cofdractSj  he  would  probably  have  answered,  so  far  as  the 
question  can  be  finally  settled  in  that  case,  by  the  Supreme 
Court  of  the  United  States  afiirming  the  validity  of  that  class 
of  contracts.  He  cannot  be  supposed  ignorant  of  the  princi- 
ple, that  the  question  presented  in  that  case  is  not  of  the  pecu- 
liar ressort  of  the  federal  judiciary ;  that  it  is  only  particular 
classes  of  persons,  who,  in  consequence  of  their  citizenship  in  a 
different  State  firom  their  adversary,  or  of  alienage,  would  be 
entitled  to  bring  such  a  question  before  the  United  States  courts. 
The  defendant  evidently  expected  to  profit  by  the  moral  opera- 
tion of  that  decision,  in  enabling  him  to  make  arranguments 
with  his  debtors,  rather  than  by  its  legal  effect  in  any  particu- 
lar case.  Ilence  we  find  that  he  did  make  many  arrangements, 
more  or  less  advantageous,  on  the  strength  of  that  decision ; 
and  that  he  secured  one  debt  of  that  kind,  which  was  in  suit, 
and  a  similar  defence  made  in  a  Mississippi  court.  The  defence  ^ 
was  voluntarily  abandoned.  But  it  is  contended  that  the 
defendant  labored  under  an  error  both  of  law  and  of  iact;  and  that 
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he  must  have  been  under  the  impression  that  the  judgment  of 
the  Supreme  Court  could,  and  would  protect  him,  in  point  of 
fact,  from  the  effect  of  any  such  defence  as  was  set  up  in  that 
case,  while  it  clearly  appears  that  it  has  not,  and  that  it  could 
not  do  so.  To  this  it  may  be  answered,  that  nothing  shows  that 
such  was  the  motive  of  the  defendant ;  and,  even^^if  it  was,'  he 
has,  by  entering  into  compromises  without  awaiting  the  final  ju- 
dicial decisions  on  his  own  claims,  put  it  out  of  the  power  of 
his  adversary  to  show  what  might  have  been,  as  to  him,  the  legal 
effect  of  the  judgment  in  the  case  of  Groves  v.  Slaughter.  It  is 
not  shown  that  he  has  lost  any  claims  by  the  decision  of  any 
court  disregarding  the  principle  settled  in  that  case. 

It  is  further  urged,  that  the  court  decided  the  case  upon  only 
one  of  the  grounds  relied  on  in  the  argument  of  the^able  and 
distinguished  counsel,  the  other  point  relied  upon,  to- wit,  how 
far  the  provision  in  the  constitution  of  Mississippi  conflicted 
with  the  grant  of  power  to  Congress  to  regulate  commerce  be- 
tween the  States,  not  having  been  settled ;  and  that,  as  to  the 
other  question  relating  merely  to  the  construction  of  the  State 
constitution,  it  was  well  known  that  the  Supreme  Court  of  the 
United  States  was  bound  by  the  decisions  of  the  state  tribunals. 
Such  is  clearly  the  general  rule  they  have  prescribed  to  them- 
selves in  that  class  of  cases ;  but  in  the  case  of  Groves  v.  Slaugh- 
ter they  expressly  say  that  the  state  tribunals  had  not  so  posi- 
tively settled  the  law,  as  to  bring  the  case  within  the  rule. 

The  defendant  appears  to  have  been  aware  of  this,  for  he 
had  suits  pending  in  Mississippi  for  large  amounts,  the  final  ter- 
mination of  which  was  doubtful. 

It  is  obvious  there  was  a  sufficient  legal  consideration  for  the 
promise.  In  the  letter  written  to  the  plaintiff,  and  signed  by  the 
defendant  and  Slaughter,  enclosing  the  note  now  sued  on,  they 
say :  ^  We  are  satisfied  that  we  are  represented  by  able  counsel, 
who  will  use  their  best  efforts  in  oar  behalf  for  .the  price 
already  stipulated,  but  relying  on  your  ability  and  best  exer- 
tions more  particularly,  we  feel  justified  in  enclosing  you 
the  above  obligation,"  dsc.  Here  the  defendant  holds  himself 
out  as  interested  in  the  case  itself  as  well  as  Slaughter,  and  the 
evidence  shows  that  he  was  interested  in  the  question  to  a  large 
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amount.   Nor  do  we  see  any  thing  immoral,  either  in  the  offer,  or 
the  acceptance  of  such  extra  compensation,  in  case  of  success. 

The  testimony  of  judge  Montgomery  shows,  that  Ballard  had, 
at  the  time  the  above  mentioned  suit  was  pending  in  the  Su- 
preme Court  of  the  United  States,  claims  to  the  amount  of 
nearly  $200,000,  against  citizens  of  the  States  of  Mississippi  and 
Louisiana,  which  were  liable  to  the  same  defence  made  by 
Groves ;  that  in  one  in  particular  against  Gen.  Brandon,  for 
about  (16,000,  the  defence  had  been  abandoned  after  the  de- 
cision of  the  Supreme  Court  The  same  is  shown  in  the  depo- 
sition of  Chancellor  Quitman,  who  gives  the  particulars  of  a 
compromise  of  one  claim,  amounting  to  upwards  of  #100,000. 

But  it  may  be  asked,  what  judgment  could  the  court  have  {nxk 
nounced  in  the  case  of  Crroves  v.  Slaughter^  more  favorable  to 
the  present  defendant,  either  considered  as  a  party,  or  as  having 
an  interest  in  the  question,  not  explained  at  the  time  to  the  coun- 
sel employed. 

One  witness  proves  the  promise  of  the  defendant  to  pay  the 
amount  of  the  note,  after  the  decision  had  been  rendered.  Al- 
though this  evidence  may  be  insufficient  alone  to  condemn  him, 
yet  it  tends  to  show  at  least  his  construction  of  the  contract,  and 
his  understanding  of  the  condition  upon  which  depended  his  ob- 
ligation to  pay.  He  has  made  use  of  the  judgment  as  an  argu- 
ment to  his  debtors  to  induce  them  to  waive  any  such  plea,  and 
held  it  out  to  them  as  oonclusive  upon  this  question. 

We,  therefore,  conclude,  that  the  condition,  as  it  must  have 
been  understood  by  the  parties  at  the  time  has  been  accomplish- 
ed ;  that  so  far  as  the  court  could  in  that  case,  it  did  fully  settle 
the  question  of  the  validity  of  such  contracts ;  that  the  binding 
authority  of  the  judgment,  as  to  the  parties,  remains  unimpaired ; 
that  the  plaintiff  was  far  from  warranting  that  it  would,  in 
all  other  cases,  and  in  other  courts,  be  adopted  as  the  unerring 
guide  of  decision ;  and  that,  consequently,  the  plaintiff  is  entitled 
to  recover. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  Commercial  Court  be  reversed ;  and  ours  is,  that  the  plain- 
tiff recover  of  the  defendant  four  thousand  dollars,  with  interest, 
at  five  per  cent,  from  judicial  demand  (January  0th,  1843), 
with  costs  in  both  courts. 
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Feux  H.  Hayden  v.  John  Davis. 

A  pciity,  within  the  veige  of  the  conrt  during  the  trial,  may  be  called  on  to  answer, 
iiutanter,  inteirogatories,  as  to  matters  requiring  no  recurrence  to  accounts  or  written 
memoranda. 

Appeal  from  the  City  Court  of  Lafayette,  Elliott^  J. 

BuLLASD,  J.  The  plaintiff,  who  is  a  justice  of  the  peace  in  and 
for  the  parish  of  Jefferson,  sued  to  recover  of  the  defendant 
damages  for  a  libel,  alleged  to  have  been  written  and  published 
against  him  in  his  judicial  capacity,  and  having  recovered  one 
hundred  dollars,  the  defendant  appealed.  The  alleged  libel  was 
in  the  following  words :  ^  The  inhabitants  of  Carrollton  will  take 
notice  that  Felix  Hayden  has  given  judgment  against  me  for 
920,  and  deprived  me  of  witnesses  to  defend  me.** 

The  defendant  answered  that  he  did  make  the  alleged  publi- 
cation, and  that  he  believes  the  contents  of  it  are  true,  and  in 
accordance  with  the  conduct  of  the  plaintiff  in  his  capacity  of 
magistrate,  towards  the  respondent,  which  conduct  he  has  a 
right  to  discuss ;  and  that  he  was  not  actuated  by  malice. 

Our  attention  has  been  called  to  a  bill  of  exceptions  in  the 
record,  from  which  it  appears  that,  pending  the  trial,  which  was 
without  a  jury,  the  plaintiff  being  personally  in  court,  the  defendant 
moved  for  leave  to  file  a  supplemental  answer,  containing  the 
following  interrogatories,  to  be  answered  by  the  plaintiff,  their 
materiality  and  importance  in  the  defence  having  been  regularly 
sworn  to. 

**  Did  you  not,  on  Saturday,  the  8th,  before  the  hour  for  the  trial 
of  the  case  between  Etienne  Cloud  and  John  Davis,  on  the  appli- 
cation of  the  latter,  stating  that  a  witness  by  the  name  of  Camp- 
bell was  absent,  tell  him  you  would  postpone  the  trial  and  give 
him  further  notice.  If  this  was  not  precisely  what  occurred, 
state  fully  what  did  occur,  between  you,  that  morning,  and  John 
Davis,  and  what  Davis  said  to  you,  and  you  said  to  Davis  T** 

The  judge  refused  to  permit  the  supplemental  answer  to  be 
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filedy  or  to  order  the  plaintiff,  then  present  in  court,  to  answer  the 
interrogatories.  His  reason  for  overruling  the  motion,  is  not 
stated  in  the  bill  of  exceptions.  If  it  were,  as  has  been  argued 
by  the  counsel  for  the  appellee,  that  the  application  was  made 
too  late,  after  the  trial  had  commenced,  we  think  the  court  erred. 
The  same  question,  in  substance,  presented  itself  in  the  case  of 
Leckie  v.  Scott  et  al  (10  La,  412),  and  we  then  held,  that  a  party 
present  within  the  verge  of  the  court  during  the  trial,  might  be 
called  on  to  answer  interrogatories  instanter.  The  only  difference 
between  the  two  cases  is,  that  in  Leckie  v.  Scott  the  court  had 
ordered  the  interrogatories  to  be  answered  in  open  court,  but 
had  fixed  no  time ;  in  the  one  now  before  us,  the  court  was 
called  on  to  direct  the  question  to  be  answered  instatUer.  No 
party  can  justly  complain  that  he  is  made  a  witness  in  his  own 
cause ;  nor  that  he  is  taken  by  surprise,  when  he  is  called  on  to 
relate  what  was  said  on  a  particulcur  occasion,  which  does  not 
require  a  recurrence  to  books  of  account  or  written  memoranda. 
This  is  more  especially  the  case  when  the  party  thus  interrogat- 
ed is  a  magistrate,  whose  official  conduct  is  under  judicial  in- 
vestigation, and  who  is  seeking  to  recover  damages,  for  an 
alleged  slander  against  him  while  acting  in  that  capacity. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
City  Court  be  reversed,  and  that  the  case  be  remanded  for  a  new 
trial  and  further  proceedings  according  to  law;  the  appellee 
paying  the  costs  of  the  appeal. 


William  W.  Worsley  and  another,  v.  The  Second  Municipality 

OP  New-Orleans. 

The  ordinances  of  the  Council  of  the  Second  Muaicip«lity  of  New-Orieant,  of  the 
d3rd  and  3(Kh  June,  18452,  unpoeing  a  wharfage  chaige  on  all  packages  landed  in 
or  shipped  from  the  Umits  of  the  Municipality,  do  not  conflict  with  the  proyisionfi  of 
the  constitution  of  the  United  States  which  give  CongresB  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States,  and  with  the  Indian  tribes, 
and  declare  that  no  tax  or  duty  shall  be  laid  on  articles  eiEported  from  any -State, 
and  that  no  State  shall,  without  the  consent  of  Congress,  lay  any  imposts  or  duties 
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on  exports,  except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws. 

The  constitution  of  the  United  States  never  intended  to  give  Congress  authority  to  in- 
terfere with  the  laws  of  the  States,  in  relation  to  the  ordinary  facilities  afforded  to 
commerce  in  the  shape  of  wharves  and  other  instruments  or  means  of  trade,  and  in 
the  preservation  of  harbon  and  the  keeping  open  of  rivers. 

An  impost,  tax,  or  duty,  is  an  exaction  to  fill  the  public  coffers,  for  the  payment  of 
the  debts,  and  the  promotion  of  the  general  welfare  of  the  country.  A  retribution 
provided  to  defray  the  expense  of  constructing  bridges  or  causeways,  or  removing 
obstructions,  in  a  water  course,  to  be  paid  by  those  only  who  enjoy  the  advantages 
resulting  from  such  expense,  is  neither  an  impost,  tax,  nor  duty. 

Where  expensive  improvements  highly  beneficial  to  commerce,  have  been  made  on 
the  banks  of  a  river,  by  the  corporation  of  a  city,  under  the  powers  confeired  by  its 
charter,  though  their  construction,  at  least  to  the  extent  to  which  they  were  made, 
was  not  imposed  as  a  duty,  one,  who  has  voluntarily  paid  an  asBessment  levied  by  the 
corporation  on  merchandise  or  other  articles  imported  into  or  exported  from  the  place, 
to  defray  the  expense  of  their  ef^tion  and  maintenance,  cannot  recover  back  any 
amount  so  paid,  though  the  city  may  have  had  no  legal  right  to  levy  such  assess- 
ment, or  to  enforce  its  payment  Having  derived  benefit  from  the  improvements, 
and  knowing  when  the  amount  was  paid  that  it  was  in  the  nature  of  a  remunera- 
tion for  the  use  of  such  works,  there  was  a  natural  obligation  to  pay,  and  equity  for- 
bids that  the  amount  should  be  recovered.  The  mere  right  to  withhold  payment, 
does  not  necessarily  imply  a  right  to  recover  back  what  has  been  paid.  If  the  party 
receiving  the  amount  may  conscientiously  retain  it,  on  account  of  any  natural  obli- 
gation on  the  part  of  the  person  making  the  payment,  the  latter  cannot  recover  it. 
C.  C.  1751, 1752,  2280, 2281. 

Appeal  from  the  Commercial  Court  of  New-Orleans,  Watts^  J. 

The  petition  alleges  that  the  plaintiffs  had  paid  to  the  Second 
Mmiicipality  of  New-Orleans,  between  tlie  11th  July,  1842,  and 
the  time  of  instituting  their  suit,  the  sum  of  $393  45,  as  a  tax  on 
goods,  wares  and  merchandise,  received  by  the  petitioners  from 
different  western  states,  on  their  introduction  into  the  said  Mu- 
nicipality, and  upon  goods  so  received  and  subsequently  exported 
by  them  from  the  port  of  the  Municipality  to  foreign  parts,  or  to 
other  states,  which  tax,  it  is  alleged,  was  exacted  under  the  provi- 
sions of  two  ordinances  of  the  Municipality,  of  the  23d  and  30th 
of  June,  1842.  The  petitioners  aver,  that  at  the  time  of  making 
said  payments,  they  believed  themselves  bound  so  to  do,  but 
that  they  have  since  been  advised  that  they  were  not  so 
bound,  and  that  the  payments  were  made  in  error ;  that  the  said 
ordinances  are  illegal  and  contrary  to  the  laws  of  this  State,  as 
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well  as  in  violation  of  tlie  laws  of  the  United  States.  They 
claim  the  repayment  of  the  money,  with  interest  from  the  date 
of  the  payments. 

The  defendants  answered  by  a  general  denial.  The  ordi- 
nances were  introduced  in  evidence.*    The  payment  of  the 

*The  or^ancea  of  the  Mimicipalitj,  under  which  the  collections  were  made,  are 
in  the  following  words : 

[No.  410.] 

THE  COUNCIL  of  Mmucqnlity  Number  Two,  of  the  city  of  New-Orieana,  or- 
dains as  follows: 

Art  1.  That  the  following  wfaarf^shall  be  imposed  on,  and  exacted  fiom  all  and 
•very  description  of  packages,  dec,  which  may  be  landed  in,  or  shipped  from  the  limits 
of  this  Monicipallty : 

Inwaso.    Outwaed. 

On  each  bale  of  cotton,  hay  or  moss, 6  era.        6  ctil 

On  each  hogshead  of  sngar, 10  10 

On  each  hogshead  of  tobacco, 12}  13} 

On  each  1000  feet  of  lumber,  or  1000  of  staves, 12}  12} 

On  each  bbl.  of  flour,  whiskey,  molasses,  spirits  of  any  kind,  beef, 
pork,  potatoes,  onions,  lime,  or  other  articlea  packed  or  contained 

in  barrels,  except  lead,  iron,  or  other  articles  of  great  weight, 3  3 

On  each  cask  of  bacon,  hams,  dtc., 6  6 

On  each  ton  of  pig  lead,  pig  iron,  iron  and  copper  nails,  iron  arti- 
cles, coal,  salt,  slates;  flagstones,  bricks,  paving,  curi>  and  gutter 
stones,  sand  and  ballast,  or  other  articles  of  great  weight,  com- 
puting the  ton  at  2000  pounds, 15  15 

On  each  keg  of  laid,  butter,  Ac., 1  1 

On  each  firkin  of  do., 2  2 

On  each  piece  of  bagging,  coil  of  bale  rope,  packing  jram,  dtc,  on 
each  pack  or  small  tmsB  of  skins,  sack  of  com,  com  meal,  oats, 

bran,  orother  grain, 2}  2} 

On  each  crate  of  earthen  or  stone  ware, 10  10 

On  each  crate  of  bottles, 5  5 

On  each  bale  of  blankets  or  articles  packed  in  bales,  or  cases  of  the 

bulk  and  weight  thereof,  (say  400  lbs.), 6  6 

On  each  box  of  tin  plate, 2  2 

On  each  bale,  box,  case,  truss  or  other  package,  of  less  weight  and 

dimensions  than  a  bale  of  blankets,  including  soap,  fish,  candles*    4  4 

On  each  pipe  of  wine,  brandy,  or  other  liquors,  exceeding  sixty 

gallons, .25  25 

On  each  cask  of  wine,  brandy,  or  other  liquors,  of  sixty  gallons,  or 
less, 12}  12} 
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amount  saed  for  was  admitted ;  and  that  the  packages  on  which 
it  was  levied  were  unbroken  at  the  time  of  landing  them  on  the 


Inwaio.    Outwaju>. 
On  each  basket  or  box  of  wine,  oordiab,  liqoon  and  oil,  containing 

one  dosen  bottles 3  ctb.        2  cts. 

On  each  case,  basket  or  box  of  wine,  cordials,  liqnon,  oil,  Slc.,  con- 
taining more  than  one  doun  bottles,  then  in  proportion  to  that 

exoeai^  (say  3  cents  per  dozen),.. 

On  balk  pork,  per  ton  of  2000  lbs., 15  15 

On  each  case  of  copper, 8  8 

On  each  bag  of  cofl^, '. 3  3 

On  each  box  of  sugar, 10  10 

On  each  empty  hogshead,  tierce,  bundle  of  chain,  bnckets,  &c 3  3 

All  packages  of  merchandise  not  particnlarly  described  in  the  foregoing  tarifl^  shall 
be  charged  with  wharfage  duty  as  near  as  may  be  in  conformity  with  the  provkions  of 
this  ordinance,  and  on  the  scale  therein  specified,  to  wit,  at  the  rate  of  three  cents,  Ibr 
eyery  four  cubic  feet 

Art  2.  That  the  foregomg  rate  of  wharlfige  duties,  shall  be  paid  and  collected  in 
the  following  manner,  Tiz : 

Inwakb  Cakoo 

That  so  soon  as  any  sea  yeoBel,  steamboat,  flatboat,  or  other  vobmI,  shall  arrive  and 
be  moored  in  the  port  for  the  purpose  of  discharging  therein,  said  veswl  shall  be  visited 
by  the  proper  officer  or  collector  for  the  Municipality,  who  shall  require  and  be  em- 
powered to  demand  from  the  captahi,  consignee  or  owner,  to  lay  befiore  said  officer  a 
true  and  correct  origbial  or  copy  of  the  manifest  of  the  cargo,  ftom  which  document 
sneh  officer  shall  proceed  forthwith  to  extract  a  summary  statement  of  all  the  artideo 
or  packages  on  board,  examine  the  same  with  said  captain  or  consignee,  who  shall 
■gH  the  same  as  being  correct,  and  then  he  shall  make  out  a  bill  for  the  amount  of 
said  wharfage  duty,  according  to  the  preceding  tariff,  damand  and  receive  payment 
thereof  from  said  captain,  owner  or  consignee. 

OinwAXD  Caboo. 

Art  3.  That  so  soon  as  any  such  vessels,  steamboats,  or  other  craft  has  completed 
her  outward  cargo,  and  before  she  proceeds  on  her  voyage,  the  collecting  officer  of  the 
Municipality  shall  immediately  proceed  on  board,  have  reference  and  make  extracts 
ttmn  her  manifest  in  the  manner  set  forth  in  article  No.  2,  but  always  subject  to  the 
like  eeitified  examination  of  the  same  by  the  captain,  owners  or  consignee,  and  shall 
demand  and  collect  the  amount  of  said  wharfage  duty  fh>m  said  captain,  owner  or 
consignee,  as  described  in  said  article  No.  2. 

'Art  4  On  Saturday  of  each  week,  the  proper  officers  or  collectors  of  the  Munici- 
pality shall  make  their  returns  to  the  Comptroller ;  and  at  the  same  time  deposit  in  his 
hands  the  certified  summary  manifests  referred  to  ui  the  previous  articles,  numbexs  two 
and  three,  and  immediately  pay  over  the  amount  collected  to  the  Treasurer. 

Art  5.  That  in  the  event  of  any  captain,  consignee  or  owner  of  such  vessel,  steam- 
boat or  other  craft,  reAjsing  to  pay  the  wharfieige  dues  above  specified,  when  thereunto 
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wharf,  or  at  that  of  the  pajrment  of  the  tax.  It  was  also  ad- 
mitted that  the  wharves  were  built  by  the  defendants,  and  that 

demanded,  or  make  false  retnms  of  their  reflpective  cargoes,  or  in  any  manner  decay- 
ing or  attempting  to  deceive  the  collecting  officer,  or  in  any  manner  impeding  him  in 
the  performance  of  hie  duties,  as  designated  in  the  ordinance,  he  or  they  shall  be  pro- 
secuted on  the  sworn  eTidence  of  such  officer,  not  only  for  the  zecorery  of  said  wh«f- 
age  duty,  if  not  paid,  but  also  for  the  recovery  of  a  fine  not  exceeding  one  hundred 
dollars  for  each  contravention,  the  same  to  be  recovered  and  executed  before  any  court 
of  competent  juriBdiction,  for  the  benefit  of  the  Municipality. 

Provided,  That  all  and  every  description  of  baggage  and  &te  wood  shall  be  exempt 
from  the  operation  of  this  ordinance. 

Provided,  That  this  ordinance  shall  take  efiect  on  the  first  day  of  July  next,  in  ( 
Municipalities  Nos.  1  and  3  shall  agree  thereto. 

Passed,  June  21, 1843.  J.  BALDWIN,  Recorder. 

Approved,  June  23, 1842.  D.  PRIEUR,  Mayor. 


[No.  415.] 


AN  ORDINANCE,  providing  for  the  collection  of  wharfage  on  articles  landed  in  and 

shipped  from  the  Second  Municipality. 

Alt  1.  Be  it  ordained,  That  the  collection  of  the  wharfage  dues  on  articles  landed 
in  and  shipped  from  the  Second  Municipality,  shall  be  made  by  three  coUecton,  to  be 
to  be  elected  by  ballot  by  the  Council,  viz :  one  collector  for  the  shipping,  one  for  steam- 
boats, and  one  for  flatboats  and  all  other  craft 

Art  2.  Be  it  further  ordained.  That  each  of  said  coUecUns  shall  have  ftdl  autho« 
rity  to  appoint  as  many  assistant  coUecton  to  aid  him  in  the  performance  of  his  duties 
as  he  may  from  time  to  tune  find  necessary,  he  being  responsible  for  the  faithful  per- 
formance of  their  duties ;  such  assistant  coUecton  shaU  have  fuU  power  to  demand  and 
receive  the  amount  of  wharfage,  with  the  coUection  of  wliich  they  may  be  charged  by 
the  collector,  and  their  compensation  shaU  be  fixed  and  paid  by  said  coUector. 

Art.  3.  Be  it  further  ordained.  That  in  full  compensation  for  the'  coUf  ction  of 
these  wharfage  dues,  each  ooUector  shall  be  aUowed  five  per  cent  on  all  monies  re- 
ceived by  him  and  paid  into  the  Treasury,  and  eaeh'of  said  coUecton  shaU  famish  to 
this  CouncU  a  bond,  in  the  sum  of  five  thousand  doUan,  with  two  sufficient  seourities, 
to  ensure  the  punctual  payment  to  the  Treasury  of  aU  sums  collected  by  him  or  his 
assistants. 

Art  4.  Be  it  further  ordained,  That  two  and  a  half  per  cent  shaU  be  allowed  to 
all  masten  of  vessels,  steamboats  and  other  craft,  or  to  consignees  of  such  vesfwls» 
steamboats,  du:.,  on  their  paying  the  amount  of  wharfage  for  which  they  are  liable 
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the  landing  and  shipping  of  merchandize  has  been  greatly  facil* 
itated  thereby ;  that  they  do  not  extend  further  into  the  river» 
than  is  necessary  to  afford  accommodation  to  the  commerce  of 
the  city ;  and  that  the  packages  mentioned  in  the  petition  were 
conveyed  across  one  of  the  wharves  on  the  Mississippi,  within 
the  limits  of  the  Second  Municipality. 

It  was  shown  by  a  certificate  of  the  comptroller  of  the  Second 
Municipality  that  the  amount  expended  by  the  Municipality, 
from  May,  1836,  to  June,  1842,  for  the  construction  and  repairs 
of  wharves  and  levies,  was  9484,302  72 ;  and  for  paving  and 
repairs  of  streets,  during  that  period,  91,360,008  99.  There  was 
a  judgment  below  in  favor  of  the  plaintiffs  for  9323  45,  with 
interest  at  five  percent,  from  the  25th  of  March,  1843,  till  patd. 
The  defendants  appealed. 

Cookjff  for  the  plaintiffs.  The  power  to  regulate  conmierce 
is  exclusively  vested  in  Congress  by  the  Constitution  of  the 
United  States.  See  art.  1,  sec.  3,  §  8.  Story's  Comm.  on  the 
Const.,  vol.  2,  p.  512,  ^  1063-1067.  Rawle  on  the  Const.  Ed. 
1839,  pp.  81, 82, 83  and  84.  Wheaton's  Rep.,  vol.  9,  pp.  199,  200, 
201.  Peters'  Rep.,  vol.  11,  pp.  157,  158,  159.  lb.,  vol.  15,  p.  504 
(Judge  McLean) ;  51 1  (Judge  Baldwin).  Kent's  Com.,  vol.  1,  pp. 
436,  and  439  in  note.  Tucker's  Blackstone,  vol.  1,  part  1,  app. 
D.,  p.  180. 

The  object  of  giving  exclusive  power  to  the  general  govern- 
ment to  regulate  commerce  among  the  several  States,  was  pre- 
cisely to  obviate  all  the  difficulties,  contests  and  conflicting 
regulations  of  the  several  States ;  and  was  one  of  the  main 
reasons  of  the  adoption  of  the  Constitution.  See  Mr.  Madison's 
Resolution,  Laws  U.  S.,  vol.  1,  p.  53.  Resolution  of  the  Virgi- 
nia House  of  Delegates,  lb.,  p.  54.    The  Madison  Papers,  vol.  2, 


under  the  ofdinance,  "  Impoaiiig  a  wharfage  tax  on  all  and  every  deeeriptien  of  pack- 
agee,  &&,  landed  in  or  ihippedfrom  thelimita  of  this  Municipality,*'  said  allowance  be- 
ing made  as  a  compensation  to  such  master  or  consignee,  for  collecting  the  wharfage 
from  the  owners  of  their  cargoes  or  the  consignees  thereof. 

Passed,  June  28, 1843.  J.  BALDWIN,  Recorder. 

Appioved,  June  30,  1842.  D.  PRIEUR,  Mayor. 

Vol.  K.  42 
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pp.  691,  692,  695, 711;  and  vol.  3,  1445  and  1446.  The  Federal- 
ist, No.  7,  p.  33 ;  No.  22,  p.  105 ;  No.  42,  p.  21 1.  Wheat,  vol.  12, 
pp.  445,  446.  Story  on  Const.,  vol.  1,  p.  239 ;  voL  2,  p.  47a 
Wheat.,  voL  9,  p.  224. 

Taxation  may  interfere  with  the  power  to  regulate  eommerce. 
Wheaton's  Rep.,  vol.  4,  p.  425et  seq;  vol.  12,  pp.  448,  449. 

No  State  can  lay  any  duties  or  imposts  on  imports  or  exports. 
Const.  U.  S.,  art.  1,  sec.  10,  No.  2.  Wheat.,  vol.  12,  p.  439,  440. 
Story's  Comm.  Const.,  vol.  2,  pp.  515,  516. 

The  only  wharfage  tax  sanctioned  by  Congress,  was  that 
which  toas  usual  and  existed  when  Louisiana  toas  acquired  (Story's 
Laws  U.  S.,  vol.  2,  p.  912) ;  and  that  was  charged  only  on  the 
vesseL 

5.  In  the  admission  of  Louisiana  into  the  Union,  it  was  a  fun- 
damental condition  that  the  navigation  of  the  Mississippi  should 
be  free  from  any  tax,  tolU  impost  or  duty.  Story's  Laws  U.  S.b,vo1. 
2,  pp.  1184, 1224.  The  river  includes  the  lev6e.  Civ.  Code,  arts. 
446,  448,  449.  Morf^an  v  Livingston^  Martin,  vol.  6,  p.  229,  and 
the  authorities  there  quoted. 

6.  Even  if  the  State  had  the  power  to  exact  wharfage  on  mer- 
chandize imported  into  the  city,  it  has  never  granted  such  a 
a  power  to  the  city  or  to  the  municipalities.  It  is  expressly  pro- 
hibited to  them.  Civ.  Code,  arts.  442,  443,  444,  446,  448,  449. 
Pulley  V.  Municipality  No.  2, 18  La.  p.,  278. 

7.  **A  power  of  so  extensive  a  kind^  which  is  liable  to  great  €Ause^ 
and  which  might  produce  such  disagreeable  collisions  between  the 
different  States^  should  be  shown  to  be  expressly  given.**  Judge 
Porter,  in  the  case  of  Fagot  v.  ChradenigOy  3  La.,  p.  13. 

8.  If  the  legislature  had  intended  to  grant  such  a  power,  it  is 
obvious  that  it  would  have  been  given  to  the  General  Council ; 
yet  the  act  of  1836  which  divided  the  city  into  municipalities 
and  created  the  General  Council,  gives  them  power  to  tax  veS' 
sels  only.    Acts  of  1836,  p.  33,  sec.  11;  and  p.  36,  sec.  20. 

9.  It  was  contended  in  the  court  below,  that  the  wharfage 
charged  is  not  a  tax.  It  has  every  characteristic  of  a  tax.  It  is 
imposed  by  a  political  corporation,  by  a  regular  ordinance ;  and 
instead  of  purporting  to  charge  for  the  use  of  the  wharves,  it 
charges  wharfage  on  all  goods  landed  in  the  Municipality^  or  sUp^ 
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fed  from  it.  The  testimony,  as  well  as  the  localities  which  the 
court  is  perhaps  bound  to  notice,  show  that  in  many  cases  the 
wharves  are  not  used  at  all  in  loading,  or  discharging  goods  into 
the  municipality.     See  Mayor  v.  Oakey,  11  La.  p.  15. 

10.  As  to  the  right  of  plaintiffs  to  recover  back  what  was 
paid  in  error,  see  Civil  Code,  arts.  2279,  2280,  &c.  TouUier, 
vol.  1 1,  Nos,  63-69, 70,  and  71.  La.  Rep.,  vol.  2,  p.  128.  Paillet, 
1376,  1377,  and  1378,  note  A,  No.  2.  Duranton,  vol.  7,  p.  493 ; 
and  vol.  6,  No.  127.  Sirey  27,  I,  350,  Journal  du  Palais,  vol. 
21  (24  Jan.  1827),  p.  78.     D'Aguesseau,  (Euvres,  t.  5,  p.  475. 

W,  S.  Upton  and  Eustis^  on  the  same  side. 

Rawle^  for  the  appellants.  A  city  corporation  has  the  right  to 
construct  works  in  the  bed  of  the  river.  Civil  Code,  art.  859. 
The  Municipalities  of  New  Orleans  have  all  the  rights  incident 
to  a  corporation.  Act  of  1836,  sects.  4  and  11.  2  Mart.  Hist,  of  La. 

The  imposition  of  toll,  or  a  charge  for  landing  goods  on  a 
wharf,  is  not  unconstitutional. 

The  duty  which  the  States  are  prohibited  from  la3ring,  is  for 
importation^  and  is  not  the  remuneration  which  is  to  be  paid  for 
the  use  of  wharves,  bridges,  roads,  &c.  Const,  of  U.  S.,  art.  1, 
sect.  10.  State  v.  Orleans  Navigation  Company^  11  Mart.,  322. 
Gibbons  v.  Ogden^  0  Wheat,  1.  New  York  v.  Miln^  11  Peters, 
102.  Story  on  Const.  No.  183,  353.  Arts.  Confed.,  No.  1. 
WUlson  V.  Blackbird  Creek  Company,  2  Peters. 

22.  Hunt,  and  Sovli,  on  the  same  side. 

BuLLARD,  J.  The  plaintiffs  sue  to  recover  back  from  Munici- 
pality No.  Two,  about  three  hundred  and  ninety*three  dollars, 
which  they  allege  they  paid,  at  different  times,  as  a  tax  on  goods, 
wares  and  merchandise,  which  they  had  received  from  the  State 
of  Missouri,  and  other  western  States,  on  the  introduction  of  the  ^^ 
same  within  the  limits  of  said  Municipality,  and  upon  goods  so 
received,  which  were  exported  by  them  from  the  port  of  said 
Municipality.  That  these  taxes  were  collected  in  virtue  of  cer- 
tain municipal  ordinances,  and  that  in  making  said  payments,  the 
plaintiffs  believed  that  they  were  bound  to  do  so ;  but  that  they 
have  since  been  advised  that  said  Municipality  has  not,  and  had 
not,  at  the  time,  a  legal  right  to  impose  and  collect  such  a  tax  ; 
and  that,  consequently  said  payments  were  made  in  error. 
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The  defendant  answers  by  a  general  denial,  and  averring  that 
the  plaintiffs  have  shown  no  cause  of  action. 

The  ordinance  charged  to  be  illegal  and  to  have  been  ordained 
without  sufficient  authority,  is  that  of  the  23d  of  June,  1842,  im- 
posing, what  is  called  wharfage,  upon  all  and  every  description 
of  packages,  &c.,  which  may  be  landed  in,  or  shipped  from  the 
limits  of  the  Municipality. 

It  is  admitted  in  the  record,  that  the  packages  mentioned  in 
the  plaintiffs'  bill,  were  conveyed  on,  and  across  one  of  the 
wharves  on  the  river  Mississippi,  within  the  limits  of  the  Muni- 
cipality. That  the  wharves  were  built  and  paid  for,  either  by 
the  corporation  of  New  Orleans,  or  by  said  Municipality.  That 
the  landing  and  shipping  of  goods  and  merchandise,  has  been 
greatly  facilitated  by  means  of  said  wharves ;  and  that  they  do 
not  extend  further  into  the  river  than  is  required  to  afford  the 
facilities  above  mentioned. 

The  illegality  of  the  ordinance  is  asserted  on  two  distinct 
grounds :  first,  that  it  is  in  violation  of  the  constitution  of  the 
United  States ;  secondly,  that,  even  supposing  that  the  ordinance 
does  not  conflict  with  the  constitution,  yet  the  Municipality  is 
without  authority  granted  to  it  by  the  legislature,  to  impose  and 
levy  such  a  tax.  It  is  under  this  double  aspect  we  proceed  to 
examine  the  case. 

I.  It  is  said  in  argument,  that  the  ordinance  conflicts  with 
those  provisions  of  the  federal  constitution,  which  give  to  Con- 
gress the  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes ;  which  de- 
clare that  no  tax  or  duty  shall  be  laid  on  articles  exported  from 
any  State,  and  that  no  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection 
laws. 

If  the  wharves  built  and  kept  up  by  the  Municipalities  at  such 
vast  expense,  had  been  erected  by  and  belonged  to  the  State,  as 
administrator  of  the  port  of  New  Orleans  for  the  use  of  the  pub- 
lic, instead  of  the  city,  we  could  not  entertain  any  doubt  of  its 
constitutionarright  to  impose  the  wharfage  in  question.  The^ 
authorities  and  a<!^udged  cases,  which  we  have  had  occasion  to  . 
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examine  in  the  conrse  of  the  investigation  of  the  present  case, 
and  that  of  The  State  v.  FuUerton,  lately  decided,  have  satisfied  us, 
not  only  that  there  is  no  regulation  of  commerce  established  by 
Congress,  which  conflicts  with  this  ordinance,  but  that  the  con- 
stitution never  intended  to  give  Congress  authority  to  interfere 
in  relation  to  those  ordinary  facilities  afforded  to  commerce,  in 
the  shape  of  wharves,  anA  other  instruments  or  means  of  trade, 
as  mentioned  particularly  in  the  case  of  the  City  of  New  York 
v.  Miln^  and  among  the  rest,  the  preservation  of  harbors,  of 
wharves,  the  keeping  open  of  rivers,  as  subjected  to  the  State  laws. 
11  Peters,  143.  But  the  Supreme  Court  of  the  United  States 
were  still  more  explicit  on  the  subject,  in  the  case  of  Gibbons  v. 
Ogden,  They  say,  "  as  to  laws  affecting  ferries,  turnpike  roads, 
and  other  subjects  of  the  same  class,  so  far  from  meriting  the 
epithet  of  commercial  regulations,  they  are  in  fact  commercial 
facilities^  for  which,  by  the  consent  of  mankind,  a  compensation 
is  paid,  upon  the  same  principle  that  the  whole  conunercial  world 
submit  to  pay  light  money  to  the  Danes."    9  Wheaton,  235. 

These  distinctions  were  recognized  more  than  twenty  years 
ago  by  this  court,  in  the  memorable  case  of  The  State  v.  The 
Navigation  Company.  The  freedom  of  navigation,  it  was  then 
said,  which  was  contended  for,  is  not  incompatible  with  certain 
regulations.  "  It  is  not  so  absolute  as  to  be  inconsistent  with 
submission  to  ferriage  laws,  giving  to  citizens  residing  within  or 
without  the  territory,  the  convenience  of  finding,  at  suitable 
places,  at  all  times,  and  for  a  fixed  compensation,  the  means  of 
crossing ;  nor  with  quarantine  laws,  which  forbid  the  advance, 
in  the  midst  of  the  shipping  anchored  before  a  city,  of  vessels 
having,  or  even  suspected  to  have  on  board  persons  laboring  un- 
der a  contagious  disease,  to  the  danger  and  terror  of  its  inhabi- 
tants.^ ''  Nor  Mrith  submission  to  a  law  which  provides  a  com- 
pensation for  the  labor  and  expense  bestowed  by  an  individual, 
or  corporation,  on  the  improvement  of  the  navigation  of  a  water 
course,  attended  before  \^th  difficulty  and  danger,  to  be  paid  by 
those,  who,  by  such  means,  navigate  with  ease  and  safety."  The 
court  farther  say,  that  the  words  impost^  tax,  or  duty,  ^  must  be 
confined  to  the  idea  which  they  conunonly  and  ordinarily  present 
to  the  mind,  as  exactions  to  fill  the  public  coffers,  for  the  pay- 
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meat  of  the  debts,  and  the  promotion  of  the  general  welfare  of 
the  country ;  not  to  a  retribution,  provided  to  defray  the  ex- 
pense of  building  bridges,  erecting  causways,  or  removing 
obstructions  in  a  water  course,  to  be  paid  by  such  individuals 
only  as  enjoy  the  advantages  resulting  from  such  labor  and  ex- 
pense.'' 1 1  Mart.,  323,  et  seq.  This  reasoning  applies  with  great 
force  to  the  case  now  before  tis.  In  most  of  the  States,  it  is  un- 
derstood that  wharves  are  private  property,  and  are  administer- 
ed by  the  owners.  Here,  they  are  exclusively  under  the  regular 
tion  and  control  of  the  city  authorities,  who  alone  are  authoriz- 
ed to  construct  and  to  keep  them  up  for  the  convenience  of  com- 
merce. The  condition  of  this  port  would  be  lamentable  indeed, 
if  those  facilities  were  now  withdrawn.  The  expenses  of  rig-  ; 
ging  stages,  every  time  a  steamboat,  or  a  vessel  of  any  kind, 
was  to  be  loaded  or  discharged ;  the  enormous  charges  which 
would  necessarily  arise,  for  drayage  through  the  mud  and  water 
now  covered  by  the  wharves,  before  reaching  the  crest  of  the 
lev^e,  not  to  speak  of  the  damage  to  packages  of  merchandise 
BO  exposed,  would  more  than  quadruple  those  paid,  under  this 
'  ordinance,  as  a  remuneration  for  the  great  convenience  and 
accommodation  afforded  by  the  present  improved  system  of 
wharves. 

II.  The  remaining  question,  to- wit,  whether  the  city  corpora-' 
tions  have,  by  their  charters,  any  authority  conferred  on  them 
by  the  Legislature,  to  impose  the  tax  or  toll,  or  by  whatever 
name  it  may  be  called,  is  not  so  free  of  difficulty. 

The  right  to  establish  wharves,  is  expressly  given  by  the  Civil 
Code.  "  The  corporations  of  cities,  towns,  and  other  places  may 
construct  on  the  public  places,  in  the  beds  of  rivers,  and  on  the 
banks,  all  buildings  and  other  works  which  may  be  necessary 
for  public  utility,  for  the  mooring  of  vessels,  and  the  discharge 
of  cargoes,  within  the  extent  of  their  respective  limits."  Arti- 
cle 859. 

The  authority  to  regulate^  as  well  as  to  make  all  improve- 
ments to  the  streets,  public  squares,  wharves^  and  other  public 
property,  the  use  of  which  is  now  conunon,  is  given  to  each  of 
the  municipalities  by  the  act  of  1836,  dividing  the  city  into 
three  municipalities.    See  Digest  of  B.  &  C,  p.  120. 
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The  sixth  section  of  the  act  of  1805,  incorporating  the  city  of 
New  Orleans,  gives  the  city  "  power  to  raise  by  tax,  in  such 
manner  as  to  them  may  seem  proper,  upon  the  real  and  per- 
sonal estate  within  the  city^  such  sum,  or  sums  of  money,  as 
may  be  necessary  to  supply  any  deficiency  for  the  lighting, 
cleaning,  paving  and  watering  the  streets  of  said  city,  for  sup- 
porting the  city  watch,  the  levee  of  the  river,  the  prisons,  the 
work  houses,  and  other  public  buildings,  and  for  such  other 
purposes  as  the  police  and  good  government  of  the  said  city 
may  require,"  &c.    Digest,  94. 

Here  is  a  very  ample  grant  of  power  to  tax  real  and  personal 
property ;  but  we  are  not  ready  to  say  that  personal  property, 
in  transitu  through  the  city,  not  belonging  to  the  citizens  of  New 
Orleans,  not  composing  what  is  called  in  the  statute,  personal 
estate  within  the  city^  is  liable  to  be  taxed  under  this  grant  of 
power.  On  the  contrary,  we  think  we  must  look  elsewhere  for 
the  justification  of  the  city  councils  in  imposing  the  tax  in  ques- 
tion. 

In  enquiring  into  the  true  character  of  the  tax,  or  due  imposed 
by  the  ordinance,  the  whole  of  it  ought  to  viewed  together,  as 
well  as  the  circumstances  which  preceded  its  enactment.  We 
readily  admit  the  distinction  between  a  ta^  in  the  ordinary  oc- 
cupation of  the  word,  and  a  toll  or  contribution  which  is  exact- 
ed in  consideration  of  facilities  afibrded.  The  distinction  is 
well  illustrated  in  the  case,  to  which  our  attention  was  drawn 
by  the  senior  counsel  for  the  defendants,  whose  own  argument 
on  this  point  was  very  able  and  discriminating,  from  the  1 1th 
volume  of  Johnson's  Reports.  It  would  seem  that  in  New  York 
churches  are  exempt  from  taxation.  A  religious  corporation 
claimed  exemption  from  certain  assessments  under  the  law  in 
that  city,  similar  to  ours,  relating  to  the  opening  of  streets,  as- 
serting that  the  burden  thus  imposed  was  a  species  of  tax.  But 
the  Supreme  Court  of  that  State  held,  ''  that  these  assessments 
are  intended  and  directed  to  be  made  upon  the  owners  of  lots  and 
lands  which  may  receive  benefit  and  advantage  by  the  improve- 
ment. The  exemption  granted  by  the  act  of  1801,  was  in  the 
general  act  for  the  assessment  and  collection  of  taxes^  and  the  pro- 
visions of  that  act  all  refer  to  general  and  public  taxes  to  be  as- 
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sessed  and  collected  for  the  benefit  of  the  town,  county,  or  state 
at  large.  The  opinion  gives  also  legal  definitions  of  tax  and 
talliage  by  Lord  Coke  and  Lord  Holt,  which  evidently  justify 
this  distinction.     1 1  Johnson,  p.  80. 

The  only  statute  which  has  been  brought  to  our  notice,  or 
which  our  own  researches  have  enabled  us  to  find,  from  which 
might  be  inferred,  by  implication,  the  authority  to  impose  any 
such  tax,  is  that  of  the  15th  February,  1808,  (See  1  Moreau's 
Digest,  verbo  Lev6e),  concerning  the  police  of  the  shores  of  navi* 
gable  rivers,  and  for  other  purposes. 

The  fourth  section  provides,  that  any  person  who  shall  be  con- 
victed of  having  received  any  compensation  for  the  landing  of 
any  embarcation  before  his  land,  or  for  any  other  use  permitted 
by  the  laws  of  this  territory,  which  provide  that  the  shores  of 
navigable  rivers  shall  remain  free  for  the  common  use  of  all 
men,  shall,  far  each  contravention,  be  fined  in  a  sum  not  less 
than  9500  ;  provided  that  the  present  provision  shall  not  be  ap- 
plicable to  the  duties  which  corporations  of  cities  or  towns  have 
a  right  to  establish  in  their  ports." 

From  the  whole  tenor  of  this  act  it  would  seem  that  it  was 
the  object  of  the  Legislature,  to  prevent  individuals  from  erect- 
ing any  artificial  works  on  the  banks  of  the  river,  with  a  view 
of  deriving  an  emolument  from  the  facility  they  might  afford  to 
the  public.  The  reservation,  therefore,  which  is  made  in  favor 
of  cities  and  towns,  can  hardly  be  considered  as  confined  to  the 
the  tonnage,  or  anchorage  duty  established  by  an  ordinance  of 
O'Reilly ;  because  that  was  paid  by  the  vessel  in  proportion  to 
her  tonnage,  foj  the  privilege  of  anchoring  along  side  of  the  le- 
v6e,  and  without  reference  to  any  other  artificial  works  or  facil- 
ities than  the  embankment  itself,  conmionly  called  the  levie^  and 
does  not  contemplate  any  charge  for  the  landing  of  cargoes. « 

The  record  shows,  that  between  May,  1836,  and  June,  1842, 
there  had  been  disbursed  by  the  defendants,  for  the  constraction 
and  repairs  of  wharves  and  leve^  upwards  of  four  hundred 
and  eighty-four  thousand  dollars ;  and,  in  the  same  period,  for 
the  paving  and  repair  of  streets,  upwards  of  one  million  three 
hundred  and  sixty  thousand  dollars. 

These  improvements  have  greatly  facilitated  the  conunerce  oi 
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the  coantry,  both  foreign  and  domestic.  Before  the  building  of 
those  wharves,  it  was,  at  times,  impossible  to  land  goods  there 
without  the  use  of  stages,  and  few  vessels  landed  there.  They 
are  shown  to  be  well  adapted  to  the  trade,  and  not  to  extend 
into  the  river  more  than  is  necessary.  It  is  shown  that  before 
the  wharves  were  built  no  shilling  went  up  there,  because  they 
could  not  use  the  landing. 

The  authority  of  the  municipality  to  construct  and  keep  up 
these  works  is  positively  shown.  Their  authority  to  regulate 
them  is  equally  clear.  The  right  to  ask  a  remuneration  for  the 
use  of  them  in  the  shape  of  a  tax  upon  goods  and  merchandise 
landed  in  the  city,  rests  upon  implication ;  and  since  the  passage 
o£  the  act  of  80th  March,  1843,  ^to  define  the  powers  of  the 
corporation  of  the  city  of  New-Orleans,''  by  which  the  collection 
thereafter  <^  such  tax,  duty,  or  charge  is  forbidden,  thereby 
giving  a  Legislative  construction  to  the  different  laws  relating 
to  the  subject,  must  be  considered  as  no  longer  existing.  Acts 
of  1843,  p.  55. 

The  question  then  occurs,  not  whether  the  collection  of  this 
chaise  could  be  legally  coerced,  but  whether,  having  been  paid, 
it  can  be  recovered  back. 

Let  us  simplify  the  matter.  A.,  living  on  a  water  course  with 
miry  banks,  difficult  to  ford,  obtains  permission  from  the  Legis- 
lature to  build  a  bridge  for  the  accommodsition  of  travellers. 
He  obtains  the  permission  to  build,  to  keep  up  and  regulate  the 
bridge,  but  no  express  authority  to  demand  a  toll  from  travellers. 
He,  however,  gives  notice  that  those  who  pass  the  bridge  must 
pay  a  moderate  toll.  B.  passes  over  and  pays ;  but  afterwards, 
discovering  that  no  positive  law  had  authorized  the  exaction, 
sues  to  recover  back  what  he  has  paid.    Can  he  recover  ? 

This  is  the  amdictio  indebiti  which  we  derive  from  the  Roman 
law,  with  very  slight,  if  any  modification.  •  The  Civil  Code  lays 
down  the  principle  that,  **  he  who  has  paid  through  mistake,  be- 
lieving himself  a  debtor,  may  reclaim  what  he  has  paid.  To 
acquire  this  right,  it  is  necessary  that  the  thing  paid  be  not  due 
in  any  manner,  either  civilly  or  naturally.**    Arts.  2280,  2281. 

Among  the  natural  obligations,  enumerated  by  the  Code,  the 
first  is :  ^  Such  obligations  as  the  law  has  rendered  invalid  for 
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the  want  of  certain  forms,  or  for  some  reason  of  general  policy^ 
but  which  are  not  in  themselves  immoral  or  unjust."  Art.  1751. 
"  No  suit  will  lie  to  recover  what  has  been  paid,  or  given  in 
compliance  with  a  natural  obligation.'*    Art.  1762. 

The  principles  which  govern  this  action  are  developed  much 
at  length,  and  illustrated  by  various  examples,  in  the  5th  title,  of 
the  12th  book  of  the  Roman  Digest.  It  is  treated  as  an  equita- 
ble action,  and  the  plaintiff  must  shew  himself  entitled  to  re- 
cover ex  cequo  et  bono.  It  begins  by  announcing  the  general  prin- 
ciple to  be :  ^'  Si  quis  inddntum  ignorans  solvit,  per  heme  actionem 
condicere  potest  Sed  si  sciens  se  non  debere,  solvit,  cessat  repe- 
titioJ*  And  here  we  find,  in  connection  with  the  doctrine  relat- 
ing to  this  action,  the  great  rule  of  natural  equity,  that  no  man 
ought  to  better  his  condition  at  another's  expense.  ^  Hoc  natard, 
(Bquum  est,  neminem  con»alterius  detrimento  fieri  locupletiorenL" 
If  the  party  receiving  the  payment  may  conscientiously  retain 
it,  on  account  of  some  natural  obligation  on  the  part  of  the  per- 
son making  the  payment,  then  the  latter  cannot  maintain  this 
action.  A  mere  right  to  withhold  payment  does  not  necessarily 
imply  a  right  to  recover  back  what  has  been  paid.  "  Ex  quibus 
causis  retentionem  quidem  habemus,  petitionem  autemTion  habemus: 
ea,  si  solverimus,  repetere  non  possumus."  The  mother  who  had 
settled  a  dowry,  believing  she  was  bound  to  do  so,  was  not  al- 
lowed to  take  it  back.  The  reason  given  is ;  ^  SublaiA  emmfalsA 
opinione,  relinquitur  pietatis  causa  ex  qud  solutum  repeti  nonpo^ 
test." 

The  owner  of  the  bridge,  in  the  case  supposed,  has  no  right 
to  prevent  the  traveller  from  crossing  the  river,  which  is  pubUc, 

m 

and  free  to  the  whole  world ;  and,  perhaps,  he  has,  strictly  speak- 
ing, no  legal  right  to  demand  the  toll.  But  the  traveller  has  vo- 
luntarily paid  it,  and  has  availed  himself  of  the  convenience,  af- 
forded him  by  the  owner  of  the  bridge  at  his  own  expense,  by 
which  means  the  river  has  been  crossed  with  less  risk  to  the 
traveller.  He  cannot  recover  it  back,  without  violating  a  rule 
of  natural  equity — ^without  enriching  himself  at  another^s  ex- 
pense. 

We  have  recently  had  occasion  to  apply  this  great  equitable 
principle  to  the  case  of  the  tobacco  inspectors,  who  received 
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something  over  and  above  Mrhat  the  law  allowed  for  a  fee,  for 
their  trouble  in  sampling  the  article.  See  Hills  et  al.  v.  Ker- 
nian  et  al.^  decided  in  May  last. 

In  the  case  now  before  us,  if  the  act  of  1808,  coupled  with  the 
power  to  regulate  the  wharves,  and  the  general  power  of  taxa- 
tion, did  not  authorise  the  municipality  to  exact  the  wharfage 
dues,  they  at  least  show,  in  our  opinion,  that  the  corporation  had, 
at  their  own  expense,  conferred  upon  the  growing  commerce  of 
the  country  an  immense  advantage ;  if  those  who  availed  them- 
selves of  those  advantages,  had  contracted  to  pay  a  certain  re- 
muneration for  the  use  of  the  wharves,  such  a  contract  would 
have  rested  upon  a  substantial,  equitable  consideration,  which, 
not  being  forbidden  by  any  positive  law,  might  have  been  en- 
forced.  Without  any  such  agreement  the  tax  was  paid  by  the 
plaintiffs,  acting  probably  as  factors  for  the  owners  of  the  goods, 
and  may  very  conscientiously  be  retained.  If  the  plaintiffs  had 
invoked  the  aid  of  the  court,  re  inlegrA,  to  prevent  this  exac- 
tion, it  is  probable,  we  should  have  thought  ourselves  authorised 
to  arrest  the  arm  of  the  municipal  authorities,  as  without  suf- 
ficient legal  authority  to  levy  and  coerce  the  payment  of  such  a 
tax.  But  it  has  been  voluntarily  paid — it  has  gone  to  relieve 
the  city  from  a  burden  created  by  the  construction  of  these  pub- 
lic works  for  the  benefit  of  commerce.  The  plaintiffs,  and  their 
correspondents,  have  derived  advantage  and  profit  from  those 
expenditures,  which  the  city  was  under  no  legal  obligation  to 
furnish,  to  the  extent  at  least  that  they  now  exist.  They  knew 
when  they  paid,  that  it  was  in  the  nature  of  a  remuneration  for 
for  the  use  of  the  wharves ;  there  was  a  natural  obligation  to 
pay ;  and  equity  forbids  that  they  should  recover  it  back. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Commercial 
Court  be  reversed,  and  that  ours  be  for  the  defendants,  with 
costs  in  both  courts. 


Sabie  Case — On  an  appucation  for  a  Re-hbarikg. 

EiLstiSf  for  a  rehearing.    That  the  municipalities  had  not  even 
the  semblance  of  authority  to  impose  this  tax,  must  be  conceded. 
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—  _    r  i_iL  ■    ^  - x-  -  _  -  T        -     -  I  -    I    -    -r        -  ^ 

The  coart  say,  that  if  their  aid  had  been  invoked,  ^  re  iniegrA^  to 
prevent  this  exaction^  it  is prcbable^y^e  shonld  have  thought  our- 
selves authorized  to  arrest  the  arm  of  the  municipal  authorities, 
as  without  sufficient  and  legal  authority  to  hvy  and  coerce  the 
payment  of  such  a  tax/' 

The  court  say,  it  is  probable  ;  but  is  it  not  certain  ?  Would  it 
not  have  been  a  matter  of  duty  on  the  part  of  our  judicial  au. 
thorities,  under  our  free  institutions,  to  have  stayed  the  arm  of 
the  spoiliator,  to  have  presented  this  extortionate  exaction,  and 
to  have  protected  the  property  of  the  citizen  ?  What  court,  un- 
der a  government  of  laws,  could  have  hesitated  in  the  perform- 
ance of  such  an  act  of  justice  ?  There  has  not  been  exhibited 
the  least  color  of  authority  to  impose  this  tax.  Nay,  its  imposi- 
tion is  not  only  prohibited  by  law,  but  the  receiving  the  money 
even  as  a  compensation  is  a  high  offence,  so  expressly  declared 
by  statute,  and  punished  as  such.  '^Any  person  who  shall 
be  convicted  of  having  received  any  compensation  for  the  land- 
ing of  any  embarcation  before  his  land,  or  for  any  other  use 
permitted  by  the  laws  of  this  territory,  which  provide  that  the 
shores  of  navigable  rivers  shall  remain  free  for  the  common  use 
of  all  men,  shall,  for  each  contravention  of  that  kind,  be  fined  in 
a  sum  not  less  than  five  hundred  dollars :  provided^  that  the  pre- 
sent provision  shall  not  be  applicable  to  the  duties  which  corpo- 
rations of  cities,  or  towns  have  a  right  to  establish  in  their 
ports."    Act  of  Feb.  10th,  1808.     1  Moreau's  Dig.,  Verbo  Levies. 

The  corporations  of  New  Orleans  have  a  right  to  impose 
taxes,  or  wharfage  duties,  on  the  vessel  or  water  craft,  but  not 
on  the  goods  landed.  They  pay  one  duty  already ;  the  expenses 
of  the  vessel  are  borne  by  the  freight,  which  is  increased  as  du- 
ties on  it  are  augmented.  The  exaction  of  any  other  tax,  than 
the  wharfage  dues  of  the  vessel,  is  a  palpable  violation  of  this 
law.  Any  compensation  for  any  use  of  the  bank  of  the  river,  is 
prohibited,  and  the  receiving  of  it  is  an  offence.  The  defen- 
dants are  forbidden  to  receive  any  remuneration,  direct  or  indi- 
rect ;  and  the  defendants'  case  is  weakened  by  the  supposition 
of  the  court,  that  the  plaintiffs  knew  when  they  paid  the  tax, 
that  it  was  in  the  nature  of  a  remuneration,  for  that  very  remu- 
neration it  was  criminal  to  receive.    Of  the  knowledge  and  in- 


DECEMBER,  1844.  341 

Wonday  and  another  v.  The  Second  Manicipality  of  New  Orleans. 

tention  of  the  plaintifis,  when  they  paid  the  tax,  it  is  sabmitted 
to  the  court,  there  is  no  evidence. 

We  have  then  the  case  of  corporations,  under  the  pretence  of 
a  lawful  authority,  and  under  the  forms  of  municipal  legislation, 
in  derogation  of  public  right  and  of  private  right,  in  violation  of 
a  penal  statute,  aided  by  their  officers,  and  with  their  whole 
corporate  power  and  influence,  exacting  money  from  the  citizen. 
T^e  citizen  yielding  to  this  array  of  adverse  authority,  pays  it. 
It  is  admitted  that  the  pretence  is  false,  that  there  is  no  color  of 
right  in  the  exaction.  Can  the  citizen  recover  his  money  back  ? 
Can  he  have  redress  against  the  spoiler,  is  the  question  before 
the  court  ?  If  there  be  a  subject  on  which  it  might  be  supposed 
there  could  be  no  doubt  among  American  citizens,  and  before 
an  American  tribunal,  it  is  that  of  illegal  taxation.  A  celebrat 
ed  writer  has  observed,  that  every  illegal  tax,  is,  in  fact,  a  revo* 
Intion ;  and,  indeed,  what  term  can  be  applied  to  corporations, 
who  exact  money  under  false  pretences  ?  What  do  courts  with 
individuals,  under  similar  circumstances;  and  where  is  the  differ* 
ence,  in  the  eye  of  justice  and  morality,  between  an  individual 
who  obtains  money  under  false  pretences,  and  a  corporation 
who  exacts  dues  in  violation  of  law  and  common  right  7  The 
subsequent  disposition  of  the  acquisition,  is  no  excuse  for  the 
unlawful  act  It  is  difficult  to  apprehend  the  existence  of  any 
obligation,  natural,  civil,  or  conventional,  to  comply  with,  or 
submit  to  such  an  exaction. 

The  laws  provide  for  the  defraying  of  all  the  expenses  of  the 
municipalities,  and  give  them  full  powers  to  raise,  by  taxation 
on  articles  specified,  any  sum  necessary  for  their  wants.  The 
tax  on  ships  and  steamers  is  already  enormous,  and  abun* 
dantly  sufficient  to  meet  any  expenditures  for  wharves ;  but  if 
it  were  not,  the  taxable  property  of  the  inhabitants  is  there  to 
meet  any  deficiency.  The  prohibition  in  the  act  of  1808,  carries 
with  it  the  nullity  of  any  agreement  made  in  violation  of  it.  Its 
violation  cannot  enable  a  corporation  to  retain  the  money  of  the 
citizen,  unlawflilly  exacted.  Prohibitive  laws  import  nullity, 
though  the  nullity  be  not  formally  expressed. 

It  is  alleged  that  the  plaintiffs  paid  the  defendants^  ui\]ust  de- 
mand in  error.    That  error  is  one  of  law.    ^  Error  of  law  can 
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never  be  alleged  as  the  means  of  acquiring,  though  it  may  be 
invoked  as  the  means  of  preventing  a  loss,  or  of  receiving  back 
what  has  been  given,  or  paid  under  such  error. ^'  Civil  Code,  art. 
1840,  sec.  3. 

The  authors  of  our  Code  have  adopted  the  doctrine  of  D*  A- 
guesseau  and  Yinnius,  and  settled  the  vexed  question  among  the 
civilians,  concerning  errors  of  law. 

In  order  to  enable  a  party  to  recover,  in  this  action,  the  first 
thing  to  be  established,  is,  that  the  money  paid  was  not  due. 

This  had  been  put  beyond  all  controversy.  It  is  not  pretend- 
ed that  the  defendants  had  a  lawful  claim  iigainst  the  plaintiffs 
for  one  sous.  The  error  of  law  is,  therefore,  palpable.  The 
plaintiffs  are  then  entitled  to  recover ;  for  it  is  idle  to  suppose 
that  a  demand  like  this  would  be  paid,  except  on  the  belief  that 
it  was  due  and  could  be  exacted.  Common  sense  repels  the 
supposition.  No  body  believes  such  a  thing  to  be  possible  in  an 
age  like  this,  as  that  men  would  give  voluntarily  their  money 
on  such  a  demand.  It  is  the  arm  of  authority  that  really  en* 
forces  the  payment.  For  the  purpose  of  avoiding  the  vexations  of 
lawsuits,  taxes  are  paid  without  question  and  without  examina- 
tion. The  error  being  patent,  it  is  incumbent  on  the  defendants 
to  rebut  it  by  legal  and  competent  proofs. 

^  The  same  presumption  which  throws  on  the  plaintiff,  m  re- 
petitionf  the  proof  that  what  he  has  paid  was  not  due,  throws  on 
his  opponent,  when  this  fact  has  been  once  proved,  the  burthen 
of  proving  that  the  payment  was  made  knowingly,  and  with  the 
knowledge  that  what  was  paid  was  not  due."  5  Toullier,  §  70, 
b.  01,  02,  03. 

Have  the  defendants  proved  this  ?  Is  there  a  scintilla  of  evi- 
dence on  the  subject  ?  Is  there  any  ground  for  assuming  that 
the  plaintiffs  knew  the  law,  and  knew  that  the  attempted  ex- 
action was  without  right  or  authority,  and  paid  under  such 
knowledge  ? 

But  suppose  the  plaintiffs  were  in  doubt  on  the  subject ;  if 
they  paid  what  was  not  due,  they  still  can  recover  the  money 
back.  Nemo  presumitur  donare.  If  there  be  any  doubt  as  to 
whether  the  party  paying,  knew  that  what  was  demanded  was 
not  due,  the  money  can  be  recovered  back.    5  Toul.  71. 
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The  ancient  jurisconsults  thought  othenvise ;  but  Justinian 
established  the  principle.  The  knowledge  of  the  rwu-ifidebtednesSf 
on  the  part  of  the  debtor,  must  be  proved  as  a  substantive  fact ; 
if  he  were  in  doubt,  the  money  must  be  returned.  There  are 
few  cases  which  can  be  made  clearer  by  authority,  than  that 
under  consideration.  No  argument  can  avail  in  such  a  case ; 
the  law  is  plain,  positive,  and  free  from  any  adverse  interpretar 
tion.  The  principle,  that  an  illegal  tax  can  be  recovered  back, 
is  ahnost  a  necessary  one  in  a  republic,  and  founded  upon  the 
fundamental  notions  of  common  justice.  It  is  doubly  necessary 
in  the  case  of  a  corporation,  exacting  money  under  the  sem- 
blance of  an  authority ;  and  still  more  so,  when  the  receiving  the 
tax  is  in  violation  of  a  penal  statute,  and  subjects  the  recipient 
to  a  criminal  prosecution.  Vide  11  Merlin,  Rep.,  Restiiuiion 
de  droits  indument  percus.  809. 

It  is  very  difficult  to  understand  on  what  ground  the  idea  is 
based,  that  there  was  a  natural  obligation^  on  the  part  of  persons 
landing  goods  from  the  river,  to  pay  for  the  use  of  the  bank,  or 
of  any  part  or  portion  of  it. 

As  far  as  the  law  of  nature  is  concerned,  independent  of  civil 
law,  rivers  are  free  for  the  use  of  man ;  and  it  is  in  violaticm  of 
that  law,  that  any  thing  is  exacted  from  the  fisherman  who  dries 
his  net  on  the  bank,  or  for  any  other  use  of  it.  If  obligation  and 
duty  be  reciprocal,  can  it  be  said  that  it  is  the  duty  of  a  citizen 
to  pay  for  landing  goods,  or  that  any  such  obligation,  of  any  kind 
or  species  soever,  exists  on  his  part  ?  On  the  contrary,  it  is  his 
duty  not  to  pay.  The  banks  of  rivers  are' free  by  the  law  of 
nature  ;  they  are  free  by  our  civil  law,  and  a  penalty  is  enacted 
against  any  infringement  of  their  freedom.  It  is  by  this  free- 
dom that  the  public  interest  is  promoted ;  it  is  for  the  general 
weal  that  they  are  kept  free,  and  any  encroachment  on  their 
freedom  is  in  derogation  of  public  order,  as  well  as  of  com- 
mon right.  But  the  goods  have  paid  one  duty  in  the  vessel 
dues,  and  will  bear  their  portion  of  the  real  estate  tax  when 
they  are  stored ;  and  can  there  be  any  thing  like  a  moral 
duty  on  the  owner  to  submit  to  this  additional  exaction.  It 
was  the  duty  of  the  municipalities  to  provide  suitable  and  pro- 
per means  for  the  landing  of  goods.    The  exigencies  of  com- 
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merccy  and  their  own  interest  command  it ;  they  receive  an 
equivalenti  and  more,  in  the  tax  on  vessels,  for  any  expense 
they  may  be  at  in  giving  conveniencies  for  the  landing  of  the 
goods ;  and  they  are  compensated  a  thousand  fold  in  the  pros- 
perity of  coDunerce,  and  the  consequent  advantage  to  the  me- 
tropolis. 

But  how  can  a  court  give  effect  to  a  natural  obligation,  if  a 
compliance  with  it  is  made  penal  7  Had  the  officers  of  the 
corporation,  who  received  this  exaction,  b^n  prosecuted  for  a 
violation  of  the  statute,  they  must  have  been  punished  for  it 
By  permitting  this  unlawfully  exacted  tax  to  be  retained,  the 
court  sanctions  an  act  which,  in  the  court-room  under  them, 
would  be  punished  afi  an  offence. 

W,  8.  UpUnif  in  siq>port  of  the  application  for  a  re-hearing. 
The  burden  of  proof  was  upon  the  defendants,  to  show  that 
these  payments  were  made  ^ knowingly i*  or  ^voluntarily;^ 
that  they  were  ^ civilly  or  naturally  due"  or  *' made  from  tome 
reason  of  general  jxdicy" 

Let  us  recur  to  the  articles  in  the  Civil  Code,  upon  which 
the  plaintiffs  rely.  *'  He  who  receives  what  is  not  due  him, 
whether  he  receives  it  through  error,  or  knowingly,  obliges 
himself  to  restore  it  to  him  from  whom  he  has  unduly  receiv- 
ed it."  Art  2279.  This  article  is  particularly  urged  upon  the 
attention  of  the  court ;  it  is  not  cited  in  the  judgment,  and  may 
have  escaped  observation.  The  two  following  articles  were 
cited,  viz :  2280,  2261.  ''  He  who  has  paid  through  mistake, 
believing  himself  a  debtor,  may  reclaim  what  he  has  paid.'* 
**  To  acquire  this  right,  it  is  necessary  that  the  thing  be  not 
due,  in  any  manner,  either  civilly  or  naturally.  A  natural  ob- 
ligation to  pay,  will  be  sufficient  to  prevent  the  recovery.**  ^  A 
thing  not  due,  is  that  which  is  paid  on  the  supposition  of  an  ob- 
ligation which  did  not  exists  or  from  which  a  person  has  been 
relesused."    C.  C.  2282. 

The  case  of  the  bridge,  stated  by  the  court,  assumes  the  very 
matter  in  dispute.  There  is  no  evidence — ^nothing,  whatsoever, 
in  the  record,  to  prove  any  willingness,  on  the  part  of  the 
plaintiffs  to  pay  Ihe  sums  which  they  here  seek  to  reclaim^ — 
no  evidence,  whatsoever,  of  voluntary  payment    It  was  in- 
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cumbent  on  the  defendants  to  show  this.  What  says  TouUier  T 
(Tit  rV.  Des  Quasi-contrats.)  **  Ces  deux  preuves  sont  n6ces- 
saires  pour  faire  r^ussir  une  demande  en  r^p^tition;  maisla 
preuve  que  la  chose  n'6tait  pas  due  fait  le  plus  souvent  pr^sumer 
qu'eUe  a  ^t6  pay6e  par  erreur,  et  cette  pr^somption  dispense  le 
demandeur  en  repetition  de  cette  derni^re  preuve,  parceque  la 
pr^somption  de  donation  que  pourrait  faire  naitre  la  circons- 
tance  d'un  paiement  fait  sciemment,  avec  connaissance  que  la 
chose  n'6tait  pas  due,  se  trouve  alors  balanc^e  et  d^truite  par  une 
autre  pr^somption  plus  forte,  celle  que  personne  n'est  pr^sumd 
donner  lorsqu'il  ne  doit  pas,  et  que  le  paiement  pent  avoir  eu 
une  autre  cause,  telle  que  I'erreur."    Toul.  11.,  69. 

''  Ainsi,  la  m^me  pr6somption  que  rejette  sur  le  demandeur  en 
repetition  la  preuve  que  la  chose  qu'il  a  pay^e  n'est  pas  due,  rC" 
jette  sur  son  adversaircj  lorsque  cette  preuve  est  une  fois  faite,  le 
fardeau  de  prauver  que  le  paiement  a  ete  fait  sciemment,  et  avec 
connaissance  que  la  chose  rCHait  pas  due,**  TouUier  II.,  Nos. 
70,  71. 

There  was  no  voluntary  payment  by  the  plaintiSs.  So  far 
from  any  voluntary  payment  of  what  the  court  does  not  hesitate, 
in  its  judgment,  to  call  an  "  exaction" — a  "  coercion^*  it  is  notori- 
T>us  that  the  defendants  resorted  to  the  petty  tribunals  of  the  as- 
sociate judges  of  the  City  Court,  to  coerce  such  payment,  when- 
ever it  was  refused ;  all  of  which  sustained  the  right' of  the  de- 
fendants to  exact  the  tax. 

The  principle  of  equity,  so  correctly  applied  in  the  case  of  the 
tobacco  inspectors,  cited  by  the  court,  is  inapplicable  to  this  case. 
In  that  case,  there  was  an  express  contract,  on  the  part  of  the 
plaintiffs,  to  pay  the  sum  reclaimed,  as  an  extra  charge.  There 
was  no  pretence  of  error.  The  rule,  si  sciens  se  rum  debere  solvit^ 
cessat  repetitis^  applied  there ;  but  is  inapplicable  to  this  case, 
in  which  the  plaintiffs  paid  under  the  belief  that  they  were 
bound  to  do  so. 

Rs'hearing  refused. 


Vol.  IX.  44 
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Stephen  Franklin  and  another  v.  The  First  MuNiciPAurr  of 

New-Orleans. 

Appeal  from  the  Commercial  Court  of  New-Orleans,  Watttf  J. 

BuLLARD,  J.  This  case  cannot  be  distinguished  from  that  of 
Worsley  and  cmather  v.  The  Second  Municipality^  just  decided. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  Commercial  Court  be  reversed,  and  that  ours  be  for  the  de- 
fendant, with  costs  in  both  courts. 

Eustisy  for  the  plaintiffs. 

Boselius^  for  the  appellants. 


George  Bergerot  and  another  o.  John  F.  Farish. 

The  master  of  a  veasel  is  authorised,  under  his  general  powers,  to  make  a  contract  of 
afireightment,  and  the  owner  is  bound  to  perform  any  lawful  agreement  he  may  enter 
into,  relative  to  the  usnal  employment  of  the  vessel. 
Where  a  general  power  is  confided  to  an  agent,  a  party  contracting  with  him  wiU  not 
.  be  bound  by  any  limitation  which  the  principal  may  affix,  at  the  time  oralterwardi^ 
by  distinct  special  instructions,  unless  knowledge  of  them  be  brought  home  to  him. 
So,  where  a  power  of  attorney  has  been  revoked,  the  rights  of  one  who  has  contracted 
with  the  agent,  in  ignorance  of  the  revocation,  will  not  be  afiected  thereby. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSy  J. 

Benjamin,  for  the  plaintiffs. 

L.  C.  Duncan,  for  the  appellant. 

MoRPHV,  J.  This  is  a  claim  for  damages  against  the  owner 
of  the  ship  Garonne,  for  the  breach  of  a  contract  of  affreight- 
ment, entered  into  by  the  petitioners  with  Charles  Sagoiy,  his 
agent,  and  master  of  said  ship,  for  the  conveyance  of  a  full  cargo 
of  eotton  from  New  Orleans  to  Havre,  at  the  rate  of  one  cent  per 
pound,  and  five  per  cent  primage.  The  material  facts  of  the 
case,  £U3  exhibited  by  the  record,  are,  that  on  the  12th  of  De- 
cember, 1642,  the  ship  Garonne  arrived  at  this  port  from  Bor- 
deaux ;  that  her  master,  Charles  Sagory,  finding  here  no  letters  or 
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instructions  from  her  owner,  consulteid  with  N.  N.  Wilkinson,  who 
was  the  former  agent  of  the  defendant  in  New  Orleans ;  that 
they  came  to  the  conclusion  that  it  was  necessary,  forthwith,  to 
charter  his  ship,  that  in  order  to  provide  funds  for  the  payment  of 
a  bottomry  bond  of  $2,805  70,  the  amount  of  which,  on  his  trip  to 
Bordeaux,  he  had  been  compelled  to  borrow,  which  bond  fell  due 
on  the  25th  of  December.  Sagory  accordingly  made  the  con- 
tract on  the  17th  of  the  same  month.  On  the  19th  he  received 
a  letter  from  his  owner  in  New  York,  dated  the  16th  of  No* 
vember,  enclosed  in  one  from  Mr.  Casselle  of  the  same  city,  the 
latter  bearing  date  the  5th  of  December.  The  defendant's  letter 
directed  Sagory  to  hold  the  Garonne  subject  to  the  order  of 
Casselle,  whose  letter  ordered  him  to  put  her  under  the  control 
of  Gardner,  Sagers  &  Co.,  who  would  satisfy  and  pay  the  bot- 
tomry bond.  The  petitioners  having  been  advised  on  the  same 
day  that  they  could  not  have  the  Garonne,  as  she  had  been  placed 
by  her  owner  under  the  control  of  Gardner,  Sagers  &  Co.  previ- 
ous to  her  arrival,  the  latter  were  called  upon  and  requested  by 
the  petitioners  to  carry  into  effect  the  engagement  entered  into 
between  Sagory  and  them  on  the  17th  of  December.  They 
replied,  on  the22d  of  the  same  month,  that,  as  agents  of  the  Ga- 
ronne, they  would  not  ackowledge  any  arrangement  made  with 
captain  Sagory,  and  refused  to  receive  the  cargo  tendered  to  them 
by  the  petitioners.  Freights  having  risen  inmiediately  after  the 
17th  of  December,  no  vessel  could  be  got  to  carry  their  cotton 
to  Havre  for  less  than  11-4  cents  per  pound.  The  plaintiffs 
accordingly  engaged  the  ship  Camira  at  that  rate,  and  brought 
the  present  suit  to  recover  the  additional  freight  they  had  to  pay. 
There  was  a  judgment  below  in  their  favor,  and  the  defendant 
appealed. 

The  authority  of  a  master,  under  his  general  powers,  to  make 
a  contract  of  affreightment,  cannot  be  questioned,  and  the  owner 
is  bound  to  the  performance  of  every  lawful  agreement  he  enters 
into  relative  to  the  usual  employment  of  the  ship.  Abbott  on 
Shipping,  part  2,  chap.  2,  p.  77.  3  Kent's  Comm.,  162.  Story 
on  Agency,  §  116,  161.  It  is  equally  clear  that  where  a  gene- 
ral power  is  confided  to  an  agent,  the  party  contracting 
with  him  is  not  bound  by  any  limitation  which  the  principal 
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may  have  affixed,  at  the  time  or  since,  by  distinct  instructions, 
unless  knowledge  of  such  special  instructions  is  brought  home  to 
him ;  in  like  manner  when  a  power  of  attorney  is  revoked,  the 
rights  of  the  party  who  has  contracted  with  the  agent  in  igno- 
rance of  such  revocation,  are  not  thereby  affected.  Story  on 
Agency,  §  466,  470.  In  the  present  case  the  master  appears 
to  have  acted  with  prudence  and  discretion,  and  within  the  scope 
of  his  powers.  His  engagement  with  the  petitioners  ought  to 
have  been  acknowledged  by  the  new  agents  of  the  ship  as  bind- 
ing on  the  owner  and  on  them,  and  the  defendant  is  responsible 
for  the  damages  resulting  from  the  breach  of  it. 

Judgment  affirmed. 


Jnimrs  Amis  and  another  v.  The  Bank  of  Louisiana  and  others. 

A  citizen  of  another  State  can  only  be  proceeded  a^nrt  in  a  District  Court  of  thii 
State,  by  citation  penonally  served  on  him  within  the  district,  or  by  attachment,  er 
by  the  appointment  of  a  curator  ad  hoe. 

Original  proceaB  from  a  District  Court  does  not  run  beyond  the  limits  of  the  district, 
except  in  cases  specially  proyided  for  by  the  Code  of  Practice. 

An  action  of  rescisBion,  instituted  against  the  plaintiffij*  vendor  and  the  holden  of 
notes  given  for  the  price  of  the  property  sold,  is  not  a  case  of  joint  obligation  on  the 
part  of  the  defendants,  in  which  the  Code  requires  the  joint  obligors  to  be  sued  to- 
gether, and  forming,  where  the  co-obligors  reside  in  diflkrent  parishes,  a  necessary 
exception  to  the  rule  requiring  a  party  to  be  sued  before  the  court  of  his  domicil. 
Per  Curiam:  There  is  no  separate,  independent  cause  of  action  against  the  holden 
of  the  notes ;  the  relief  asked  against  them,  depends  upon  the  pncceas  of  the  plaintifiB 
in  annulling  the  sale. 

One  who  has  not  acquired  a  political  domicil  under  the  statute  of  7th  March,  1815,  may 
yet  have  such  a  residence  in  a  particular  parish  as  will  exempt  him  from  being  sued 
out  of  the  judicial  district  in  which  such  residence  has  been  acquired. 

Appeal  from  the  District  Court  of  the  First  District,  BuduZ' 

Peyton^  and  /.  W.  I^ith^  for  the  appellants,  cited  Bollard 
and  Curry's  Dig.,  pp.  286-7.  Evans  v.  Saul,  8  Mart  N.  S.,  250. 
Tanner  v.  King,  1 1  La.,  179.  Boon  v.  Savage,  14  La.,  172.  State 
V.  Judge  of  Probates  of  New  Orleans,  2  Robinson,  454.    6  Dalloz, 
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Alph.,  p.  383,  De  Saint  Gennain.    Dalloz,  1835,  p.  289,  Aug^nier 
V,  B&rard.     1  Surge's  Conflict  of  Laws,  34,  64. 

Grymes  and  X.  Pierce^  for  the  defendants. 

BuLLARD,  J.  The  plaintiffs  pray  for  a  judgment  annulling  and 
cancelling  a  contract  of  sale  of  a  plantation  and  a  number  of 
slaves,  situated  in  the  parish  of  Madison,  made  by  Samuel  M.  Bris- 
coe to  them,  together  with  their  assumption  to  pay  a  certain  debt 
due  to  the  Bank  of  Louisiana ;  and  that  certain  notes  given  by 
them  for  the  price  of  said  plantation,  and  now  in  the  hands  of 
the  Bank  of  Louisiana,  the  Mechanics  and  Traders  Bank,  and 
T.  N.  Pierce,  be  given  up  to  them.  Their  vendor,  Samuel  M. 
Briscoe,  and  his  vendor,  John  Briscoe,  stated  to  be  residents  of 
the  State  of  Mississippi,  together  with  the  banks  and  Pierce, 
were  made  parties  defendant.  The  grounds  upon  which  the 
plaintiffs  claim  the  rescission  of  the  sale  are,  fraudulent  misre- 
presentations on  the  part  of  the  vendor,  the  particulars  of  which 
need  not  now  be  detailed,  inasmuch  as  the  case  went  off  in  the 
court  below  upon  an  exception,  and  we  are  called  on  to  decide 
only  upon  the  correctness  of  the  judgment  sustaining  that  ex- 
ception andf  dismissing  the  suit. 

The  original  citation,  addressed  to  Samuel  M.  Briscoe,  which 
issued  from  the  District  Court  for  the  First  Judicial  District 
states  him  to  be  a  resident  of  the  State  of  Mississippi,  and  was 
sent  to  the  sheriff  of  the  parish  of  Madison,  in  the  Ninth  Districts 
to  be  served :  and  it  was  served,  together  with  a  copy  of  the 
petition,  by  that  officer,  upon  the  defendant  in  person.  The  cita- 
tion to  John  Briscoe  was  served  by  the  same  officer,  but  does  not 
state  him  to  be  a  resident  of  Mississippi 

These  two  defendants  pleaded  to  the  jurisdiction  of  the  District 
Court  for  the  First  District,  alleging  that  they  are  citizens  and 
residents  of  the  parish  of  Madison,  and  were  so  at  the  institution 
of  this  suit,  and  are  not  liable  to  be  sued  in  the  court  for  the 
First  District  in  manner  and  form  as  the  plaintiffs  in  their  peti- 
tion have  sued  them. 

The  evidence  in  the  record,  taken  on  the  trial  of  the  exception, 
is,  in  substance,  that  John  and  Samuel  Briscoe  reside  in  the 
parish  of  Madison,  are  both  planters  permanently  fixed  and 
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settled  there,  and  cultivating  their  plantations.  The  witness 
who  makes  these  statements  adds,  on  his  cross  examination,  that 
the  crop  then  growing  (May,  1843),  was  the  first  made  by  Sam- 
uel M.  Briscoe  on  the  plantation  where  he  now  resides,  though 
he  had  made  two  crops  on  the  place  sold  by  him  to  the  plaintiflfs ; 
that  he  was  on,  or  at  said  last  mentioned  plantation  the  greater 
part  of  his  time  during  said  two  crops,  and  previous  to  the  sale 
thereof  to  the  plaintiffs ;  but  the  witness  cannot  say  whether  he 
claimed  that  as  his  residence  or  not.  He  formerly  lived  in 
Mississippi  with  his  father,  had  no  place  of  his  own  in  that  State, 
and  he  is  not  a  married  man. 

The  question  which  is  here  presented  is  not  so  much  whether 
Samuel  M.  Briscoe  has  acquired  a  domicil  in  a  particular  parish 
in  this  State,  as  whether  he  is  suable  in  the  Court  of  the  First 
District.  If  he  be  a  citizen  of  another  State,  he  can  be  proceeded 
against  in  this  District  only  by  citation  personally  served  upon 
him  here,  or  by  attachment,  or  the  appointment  of  a  curator  ad  hoc. 
Original  process  of  citation  does  not  run  beyond  the  limits  of  the 
District,  except  in  cases  specially  provided  by  the  Code  of  Prac- 
tice. This  case  does  not  appear  to  us  to  come  within  any  of  the 
exceptions  to  the  general  rule.  The  action  is  one  of  rescission, 
primarily,  against  Samuel  M.  Briscoe,  the  plaintiffs'  vendor,  and 
secondarily,  against  certain  holders  of  notes  given  for  the  price 
of  the  property  sold.  Against  the  latter  the  petition  discloses  no 
separate  and  independent  cause  of  action.  The  relief  which  the 
plaintiffs  seek  against  them,  depends  entirely  upon  their  success 
in  causing  the  sale  to  be  annulled.  It  is  not,  therefore,  a  case  of 
a  joint  obligation  on  the  part  of  the  defendants,  in  which  the  Code 
requires  the  joint  obligors  to  be  sued  together.  In  such  a  case 
we  have  held,  that  where  the  co-obligors  reside  in  different 
parishes,  it  forms,  ex  necessitate  rei^  another  exception  to  the 
general  rale ;  otherwise,  there  would  be  an  entire  failure  of 
justice. 

But  the  evidence  satisfies  us  that  the  defendants,  though  they 
may  not  have  acquired  a  political  domicil  under  the  statute  in- 
voked by  the  plaintiffs'  counsel  from  the  Digest  (p.  286),  yet 
have  such  a  residence  in  the  parish  of  Madison,  as  exempts 
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them  from  being  sued  in  the  First  District,  in  the  manner 
attempted  in  this  case ;  and  we  are  of  opinion  that  the  court  did 
not  err,  in  sustaining  the  plea.    See  14  La.  169. 

JudgmeTit  affirmed* 


John  Faiimer  v.  Francis  M.  Fisk. 

Alt.  S523  of  the  Civil  Code  places  the  action  quanti  minority  an4  that  of  redhibition,  on 

•  the  tame  footing^ ;  and  a  [daintiff  in  the  former  is  bound  to  eatabliah  every  fact  necea- 
■ary  to  aapport  the  latter.  The  purchaser  may  choose  between  the  two  remedies,  and 
in  a  redhibitory  action  the  judge  may  decree  only  a  reduction  of  price. 

Where  the  defects  or  vices  of  the  thing  sold  are  sufficient  to  entitle  the  pnrchser  to  a  re- 
scisrion  of  the  sale,  the  vendor  will  be  answerable,  under  his  warranty,  even  where 
such  defects  or  vices  were  unknown  to  hioL  EQs  good  faith  may  exempt  him  from 
damages,  but  not  from  the  obligation  to  return  the  price.    C.  C.  2450, 2509. 

Where  the  sale  of  a  slave,  made  for  cash,  is  rescinded,  the  defendant  cannot  claim  to 
deduct  the  value  of  his  services  from  the  price.  The  interest  of  the  purchase  mo- 
ney maybe  considered  equivalent  to  the  services  of  the  slave. 

Afpeal  from  the  Parish  Court  of  New  Orleans,  Mccurian^  J. 

Durante  for  the  plaintiff, 

F.  H,  Upton,  for  the  appellant, 

MoRFHY,  J.  The  petitioner  seeks  to  annul  the  sale  of  a  slave 
named  Kitty,  sold  to  him  by  the  defendant,  on  the  14th  of  De- 
cember, 1841,  with  a  full  warranty  against  all  redhibitory  vices 
and  maladies.  He  alleges  that,  at  the  time  of  the  sale,  and  be-* 
fore,  she  was  an  habitual  runaway  and  drunkard,  to  the  know- 
ledge of  the  defendant ;  that  he  offered  to  the  latter  to  return  the 
slave  to  him,  but  that  he  refused  to  receive  her,  and  to  pay 
back  the  purchase  money.  He  pray^  that  the  price  ($600),  be  re- 
imbursed to  him,  and  that  $300  be  awarded  to  him  as  damages. 
The  defendant  pleaded  the  general  issue.  There  was  a  verdict 
and  judgment  below  in  favor  of  the  plaintiff  for  the  amount  of 
the  purchase  money,  and  for  f  100  damages,  After  vainly  at- 
tempting to  obtain  a  new  trial,  the  defendant  took  the  present 
appeal. 

On  the  trial  below,  his  counsel  requested  the  judge  to  charge 
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the  jury  that  the  ignorance  of  the  vendor  of  the  vices  of  the  thing 
sold,  protects  him  against  the  redhibitory  action,  although  he  may 
be  liable  to  the  action  quanti  minoris ;  and  that  if  the  jury  were 
satisfied  that  the  defendant  was  ignorant  of  such  vices,  it  was 
their  duty  to  deduct  from  the  price  given  by  the  plaintiff 
the  fruits  of  the  things  sold,  while  the  plaintiff  had  the  posses, 
sion  of  it,  if  they  decreed  a  rescission  of  the  sale.  To  the 
refusal  of  the  judge  so  to  instruct  the  jury,  this  bill  of  exceptions 
was  taken.  The  judge  did  not  err 

Article  2522  of  the  Civil  Code  places  the  action  quanti  mino- 
ris and  that  of  redhibition  on  the  same  ground,  and  a  plaintiff 
in  the  former  is  bound  to  establish  every  faet  which  is  neces- 
sary to  support  the  latter.  The  purchaser  has  the  choice 
between  these  two  Remedies,  although  the  judge,  in  a  redhibi- 
tory suit,  may  decree  only  a  deduction  of  the  price;  but  in 
granting  the  latter  relief,  instead  of  that  prayed  for,  the  judge 
must  attend  to  the  circumstances  of  each  particular  case,  inde- 
pendently of  the  knowledge  which  the  vendor  may  or  may  not 
have  had  of  the  existence  of  the  defects  complained  of.  If 
these  defects  are  sufficient  in  law  to  entitle  the  purchaser  to  a 
rescission  of  the  sale,  the  vendor  is  answerable  under  his  war- 
ranty, even  where  such  defects  were  unknown  to  him.  His 
good  faith  may  indeed  free  him  from  damages,  but  not  from 
the  obligation  of  returning  the  purchase  money.  Civil  Code, 
arts.  2450 ,2509, 2522.  Pothier,  Vente,  No.  232.  7  Mart.  N.  S.  556- 
7  La.,  309.  As  to  the  fruits  of  the  thing  sold,  the  sale  was  a 
cash  one.  If  the  purchaser,  on  the  one  hand,  received  the  ser- 
vices of  the  slave,  the  vendor  on  the  other,  enjoyed  the  interest 
of  the  purchajse  money.  The  one  may  well  be  considered  as 
an  equivalent  for  the  other.  2  Troplong,  Vente,  Nos.  571» 
572. 

On  the  merits,  the  record  shows  that  the  slave  Kitty  was  a 
confirmed  runaway,  while  she  belonged  to  Proctor,  defendant's 
vendor ;  that  she  had  been  away  from  her  master  for  several 
years,  when  she  was  arrested,  and  put  into  the  jail  of  the 
Second  Municipality,  in  June,  1841 ;  that  she  remained  there 
until  November  following,  and  was  then  sold  out  of  the  jail  to 
the  defendant,  through  one  Hite,  a  broker,  for  9350 ;  and  that  the 
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jail  fees  were  paid  efther  by  defendant,  or  by  Hite.  Proctor 
declares,  that  believing  the  latter  was  the  purchaser,  he  in- 
formed  him  that  this  slave  was  a  runaway,  and  that  he  sold 
her  as  such.  It  is  true  that  Hite  testified  that  he  did  not  com- 
municate these  facts  to  the  defendant,  who,  a  month  after- 
wards, sold  the  slave  to  the  plaintiff  for  $600.  The  jury  either 
gave  no  credit  to  this  witness,  or  were  of  opinion  that  notice 
to  the  agent  was  constructive  notice  to  the  principal.  The 
evidence,  as  it  is,  sustains,  in  our  opinion,  their  verdict. 

Judgment  affirmed. 


Succession  of  Josbph  M.  White — ^Ellem  Beattie,  Appellant. 

To  remove  a  tertamentary  executrix,  an  action  must  be  commenced  by  petition  and! 
citation,  and  the  matter  conducted  in  the  uenal  Cram.    C.  P.  1017, 1018. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Btr- 
mudez^  J. 

Martin,  J.  Ellen  Beattie  is  appellant  from  a  judgment  which 
impliedly  removes  her  from  the  executorship  of  the  will  of  her 
late  husband,  and  appoints  Pierre  Montreuil  Bertin  dative  ex- 
ecutor thereof. 

The  reasons  on  which  her  removal  is  urged  are  very  cogent. 
It  is  alleged  that  although  she  was  appointed  and  was  qualified 
as  executrix  upwards  of  three  years  ago,  she  has  nevertheless 
neglected  to  file  an  inventory,  or  to  take  any  step  for  the  execu. 
tion  of  the  will,  but  has  removed  out  of  the  State,  to  wit,  into 
the  Territory  of  Florida.  Her  counsel  has  claimed  the  rever- 
sal of  the  judgment  on  the  ground  that  she  never  was  cited* 
and  he  has  urged  that,  on  her  departure,  she  appointed  him  as 
her  counsel ;  and  that  he  has  been  always  ready  to  act  in  her 
behalf.  He  has  further  shown  that  Bertin  was  illegaUy  ap- 
pointed dative  executor,  as  he  was  so  de  piano,  and  without  any 
of  the  advertisements,  or  the  observance  of  any  of  the  formalL 
ties  which  the  law  requires  for  the  appointment  of  an  executor 
by  the  judge  of  Probates.  A  suit  for  the  appointment  of  a 
VeL.  IX.  4i 
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dative  executor  was  instituted  by  the  [syndics  of  the  creditors 
of  E.  Johns  Sc  Co.,  and  by  Robert  Rose,  which  was  followed  by 
the  appointment  of  Rose  as  such ;  but,  on  his  declaring  his  in- 
ability to  qualify  himself  by  giving  the  required  sureties,  his 
appointment  was  rescinded,  and,  on  his  motion,  Bertin,  the 
appellee,  was  appointed  in  his  place. 

This  appointment  was  certainly  illegal;  and  even  if  the 
legal  advertisements  and  ordinary  formalities  which  must  fol- 
low the  removal  of  an  executor,  and  precede  the  appointment 
of  a  dative  one,  had  taken  place,  the  appointment  of  the  ap- 
pellee would  have  been  bad,  as  the  appellant  had  not  been 
removed  in  the  mode  expressly  provided  by  the  Code  of  Prac- 
tice, art.  1018,  id  est^  by  petition  and  citation.    /6.,  1017. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be 
annulled  and  reversed,  the  appellee  paying  the  costs  in  both 
courts. 

6r.  Strauibridge^  for  the  appellant. 

Blache,  contriL. 


Samb  Gasb — On  a  Rb-hbarimg. 

In  proceedings  to  remoye  an  executor,  carator,  or  other  adminiBtrator  of  a  soceeanon, 
notice  or  citation  to  the  defendant  ia  indJapenaable ;  without  it,  the  proeeedinga  wffl 
be  noil  ah  inith.  The  va/o&b  of  removal  haa  nol  been  altered  by  tfaa  aet  of  16 
March,  1849,  chi^  190. 

Under  the  5th  lect  of  the  act  of  16  March,  1842,  where  a  teatamentarj  executor 
or  other  administrator  of  a  Bucceesion,  shall  suffer  ten  days  to  elapse  aiter  his 
appointment,  without  having  qualified,  or  caused  an  inventoty  to  be  begun,  the  judge 
of  Ptobatea  must,  ex  officio,  notice  such  def&ult,  and  take  foftiiwith  legal  steps  to 
notify  those  interasted,  and  to  make  a  new  appointmaut  in  the  same  manner  aa  in 
the  fiiat  iastanee.  He  is  not  to  wait  for  a  complaint,  but  must  notice  the  &ct  ex 
officio.  This  act  imposes  a  new  duty  on  the  probate  judge  ;  but  it  has  not  relaxed 
any  of  the  securities  which  those  interested  in  the  publicity  of  the  proceedingB  an 
entitled  to. 

Garland,  J.  The  court  has  ordered  a  re-hearing  in  this  case, 
for  the  purpose  of  stating  more  in  detail  its  reasons,  fin*  reTM»- 
ing  the  judgment  of  the  Probate  Court,  removing  Ellen  Seattle 
flrom  the  office  of  executrix  of  her  late  husband's  willi  and  ap- 
pointing P.  M.  Bertin  dative  executor  thereof. 
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That  sufficient  causes  existed  to  induce  the  judge  of  the  Court 
of  Probates  to  remove  the  appellant,  is  probable  ;  but,  the  ques- 
tion is,  has  he  proceeded  according  to  law  in  doing  so  7  We 
think  he  has  not.  The  Code  of  Practice,  art.  1018,  says,  that 
**  the  removal  of  curators  of  vacant  estates  and  absent  heirs, 
and  that  of  testamentary  executors,  or  other  administrators  of 
successions,  may  be  prayed  for  by  any  heir,  creditor,  or:  other  per- 
son concerned,  and  the  suit  be  conducted  in  the  same  manner 
as  above.^  This  article  clearly  contemplates  a*;suit,^or  legal 
proceeding  against  the  executor,  curator,  or  administrator ;  and 
that  notice  of  such  suit,  or  proceeding,  in  some  legal  mode,  is 
necessary,  is  a  proposition  too  clear  to  admit  of  argument.^  No- 
tice, or  citation  to  the  defendant,  is  indispensable  in  every  suit, 
unless  in  those  cases  where  the  law  provides  for  the  appoint- 
ment of  a  curator  ad  hoCy  or  for  bringing  a  party  into  court  by 
seizing  his  property.  If  the  proceedings  are  summary,  the  no- 
tification is  not  precisely  the  same  as  in  ordinary  actions ;  but, 
a  reasonable  notice  is  still  required.  Where  there^are  a  plain- 
tiff and  defendant,  no  issue  can  be  made  up  before  the  latter  is 
cited ;  and  a  judgment  rendered,  without  citation^or  notice,  is 
a  nullity.  WhcQ  the  syndics  of  E.  Johns  &  Co.,  and  Rose,  com- 
menced their  proceedings  in  the  Court  of  Probates  against  the 
appellant,  they  were  plaintiffs  and  she  defendant,  and,  conse- 
quently, entitled  to  notice,  which  not  being  given,  the  proceed- 
ings are  null  ab  initio.  The  declension  by  Rose  of  the  appoint- 
ment of  dative  executor  offered  to  him,  did  not  legalize  the  ap- 
pointment of  Bertin,  because  the  office  had  not  been  legally 
vacated. 

We  know  of  no  legislation  changing  the  mode  of  removing 
executors,  curators,  &c.,  from  office ;  unless  some  of  the  provi- 
sions of  the  act  of  1842,  which  purports  to  amend  article  924  of 
the  Code  of  Practice,  alters  the  mode.  See  acts  of  1842,  p.  300. 
In  no  part  of  that  act,  is  it  openly  said,  that  any  amendment 
is  proposed  to  art.  1013,  and  those  that  follow  to  art.  1019;  nor 
is  it  anywhere  said,  that  any  of  the  notices  required  by  law,  are 
dispensed  with.  Whut  the  framers  of  the  different  clauses  of 
that  act  intended,  it  is  not  for  us  to  guess ;  but  it  is  no  where 
avowed  that  the  publicity  and  nptice  to  parties,  which  the  law 
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required,  was  to  be  no  longer  necessary.  The  second  and  fifth 
sections  of  that  act  are  all  of  it  that  can  have  any  bearing  on  the 
case  before  us.  The  first  of  those  sections  does  not  appear  to 
make  any  material  change  in  the  clause  of  the  article  it  proposes 
to  amend.  The  original  article  sa}rs,  that  the  Court  of  Probates 
has  power/Uo  appoint  administrators  under  the  will,  when  the 
executor  appointed  by  the  testator,  will  not,  or  cannot  perform 
the  duties,  or  is  dead,  or  absent."  The  amendment  provides 
that,  in  precisely  the  same  category,  "  the  judge  shall  appoint 
one,  or  more  dative  testamentary  executors,"  in  the  same  man- 
ner as  is  provided  by  the  original  article.  All,  then,  that  the 
legislature  intended  to  do,  was  to  change  the  name  of  adminis- 
trator under  the  will,  to  "  dative  testamentary  executor,"  and 
leave  every  thing  where  it  did  before.  We  have,  on  various 
occasions,  said,  that  there  is  no  material  distinction  between 
the  duties  of  a  dative  executor  and  an  administrator,  except 
that  the  former  has  to  look  to  the  will,  for  the  purpose  of  car- 
rying into  efiect  its  dispositions  of  the  property,  and  the  latter 
to  the  law. 

We  will  now  see  if  the  fifth  section  of  the  act  has  introduced 
any  thing  new.  It  says,  "  that  whenever  the  testamentary  ex- 
ecutor, or  any  other  administrator  of  a  succession,  shall  sufier 
ten  days  to  elapse,  after  his  confirmation  or  appointment,  with- 
out having  either  qualified,  or  caused  an  inventory  to  be  at 
least  begun,  the  judge  shall  forthwith,  and,  ex  officio,  appoint  a 
successor  in  office,  as  if  no  such  officer  had  been  confirmed  or 
appointed."  Now  suppose  that  White  had  not  appointed  an 
executrix  to  his  will,  what  would  have  been  the  duty  of  the 
Court  of  Probates,  when  the  will  was  presented  to  it  for  pro- 
bate 1  The  first  thing  would  be,  to  give  legal  notice  that  the 
will  had  been  presented,  and  that  the  person  presenting  it  had 
applied  to  be  appointed  dative  executor,  or  executrix,  and  to  fix 
a  time  within  which  opposition  might  be  made  to  the  appoint- 
ment. That  is  precisely  what  is  to  Ve  done  when  the  adminis- 
trator, or  executor,  shall  neglect  to  qualify,  or  to  cause  an  in- 
ventory to  be  commenced.  The  judge,  by  virtue  of  his  office, 
is  to  take  notice  of  such  default,  and  inmiediately,  or  **  forth- 
with," take  the  legal  means  to  notify  those  interested  of  it,  and 
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make  an  appointment  in  the  same  manner  as  in  the  first  in- 
stance. He  is  not  to  wait  for  a  complaint  to  be  made  by  any 
person,  but  he  must  notice  it  himself.  The  law  imposes  a  new 
duty  on  the  judges  of  Probate  Courts,  but  it  has  not  relaxed, 
nor  repealed  any  of  those  securities  which  parties,  interested 
in  the  publicity  of  their  proceedings,  are  entitled  to. 

In  this  case  the  appellant  did  take  the  oath  required  by  law, 
within  ten  days  after  her  confirmation  as  executrix,  and  was 
dispensed  with  giving  security,  so  that  she  had,  in  fkct,  com- 
plied with  one  of  the  alternatives  required  by  the  act  of  the 
legislature ;  and,  therefore,  it  may  well  be  questioned  whether 
she  is  subject  to  the  operation  of  the  section,  and  the  penalty 
imposed  by  it.  As  a  doubt  exists  upon  this  point,  the  necessity 
for  notice  is  more  apparent. 

It  is,  therefore,  ordered,  that  our  first  judgment  remain  un- 
disturbed. 


Succession  of  Auoubtin  Detrattd. — ^The  State,  Appellant. 

The  provisions  of  the  4th  section  of  the  act  of  96  March,  1842,  chap.  154,  imposing 
a  tax  of  ten  per  cent  on  soma,  or  the  value  of  any  property  sitaated  in  this  State, 
inherited  hy,  or  bequeathed  to  certain  non*residentB,  are  prospective,  embracingr  only 
eases  in  which  non-resident  aliens  have  become  entitled  to  successions  opened  after 
ita  psomulgation. 

It  is  a  sound  rule  of  construction  never  to  consider  laws  as  applicable  to  cases  which 
arose  previous  to  their  panage,  unless  the  legislature  have,  in  express  tenns,  declared 
such  to  be  their  intention* 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  BermU" 

deZm  J. 

a 

Preston^  Attorney  General,  for  the  appellant,  contended  that 
this  estate  was  one  of  those  subject  to  a  tax  of  ten  per  cent, 
under  the  act  of  26  March,  1842,  sec.  4. 

Blachef  contrft.  The  act  of  March  26th,  1842,  is  posterior  to 
the  opening  of  the  succession  of  the  late  Augustin  Deyraud, 
who  died  on  the  0th  of  May,  1841,  and  is  applicable  only  to 
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successions  opened  since  its  promulgation.  To  apply  it  in  the 
present  case,  would  be  giving  it  a  retrospective  effect^  contra- 
ry to  the  general  principle  laid  down  in  art.  8  of  the  Civil 
Code,  and  to  the  very  letter  of  the  4th  section  of  the  aforesaid 
act,  which  is  manifestly  prospective,  and  which,  had  it  been  in- 
tended to  provide  for  ^successions  already  open,  should  have 
so  declared,  tatidem  verbis^  in  order  to  do  away,  as  regards  the 
said  successions,  with  the  prohibition  of  the  above  article  of 
the  Code. 

Under  articles  934,  035,  936,  988,  940,  941,  of  the  Civil  Code, 
the  heirs  of  the  deceased  are  entitled  to  receive  the  balance  of 
his  estate,  free  from  the  tax  of  ten  per  cent,  imposed  in  favor  of 
the  State  by  the  4th  section  of  the  act  above  mentioned* 

MoRPHv,  J.  This  appeal  is  taken  from  a  judgmant  sustain- 
ing an  opposition  of  the  heirs-at-law  of  the  late  Augustin  Dey- 
raud  to  an  account  filed  by  his  testamentary  executors,  on  the 
ground  that  they  were  improperly  charged  in  said  account 
with  the  teuL  of  ten  per  cent  imposed  by  the  law  of  the  26th  of 
March,  1842,  on  property  inherited  by  non-resident  aliens; 
that  this  law  should  not  be  made  to  apply  to  successions  open- 
ed before  its  promulgation  ;  and  that  their  rights  as  heirs  of 
the  deceased,  having  vested  on  the  9th  of  May,  1841,  when 
Deyraud  died,  they  are  not  liable  to  pay  this  tax.  It  is  urged 
by  the  Attorney  General,  who  prosecutes  this  appeal  on  behalf 
of  the  State,  that  the  tax  is  imposed  on  the  amount  of  all  suc- 
eessions  belonging  to  foreigners,  without  reference  to  the  time 
of  the  opening  of  such  successions ;  that  the  estate  of  Deyraud 
being  in  course  of  liquidation,  and  these  heirs  having  come  for- 
ward to  claim  it  only  in  August,  1844,  they  are  subject  to  the  tax. 
This  case  cannot  be  distinguished  from  that  of  the  Succession  of 
Pierre  Oyon.  As  we,  there,  said,  it  is  a  sound  rule  of  confitmc- 
tion  never  to  consider  laws  as  supplying  to  cases  which  arose 
previous  to  their  passage,  unless  the  legislature  have,  in  express 
terms,  declared  such  to  be  their  intention.  They  might,  indeed, 
have  imposed  a  tax  on  all  sums  to  be  paid  to  aliens  not  residing 
in  the  State,  without  reference  to  the  opening  of  the  succes- 
sions, from  which  they  may  be  entitled  to  receive  said  sums ; 
but  when  such  intention  is  not  clearly  and  unequivocally  ex- 
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pressed,  we  are  bound  to  suppose  that,  aecording  to  the  ordi- 
nary rules  of  legislation,  they  intended  to  provide  for  the  future, 
and  not  to  affect,  in  any  way,  rights  previously  acquired.  On 
a  re-examination  of  the  law  of  1842,  we  can  come  to  no  other 
conclusion.  Its  terms  are  prospective,  and  embrace,  in  our 
opinion,  only  cases  in  which  non-resident  aliens  have  become 
entitled  to  successions  opened  after  its  promulgation. 

Judgment  affirmed. 


Succession  of  Babnabb  Louzan — ^DosUkgo  Hebbe&a,  Testamen- 
tary Executor,  Appellant. 

Afpbal  from  the  Court  of  Probates  of  New-Orleans,  Bermu- 
dezy  J. 

Beauregard^  for  the  appellant. 

CanoHf  for  the  opponent. 

SiMoic,  J.  This  is  an  appeal  from  a  judgment  rendered  on 
the  opposition  of  Jos6  Villa,  ordering  that  the  opponent  be 
placed  on  the  tableau  filed  by  the  administrator  of  the  estate 
of  B.  Louzan,  as  a  creditor  thereof,  for  the  sum  of  f  700. 

The  claim  of  the  opponent  is  based  on  the  allegation  of 
his  having,  at  divers  periods,  deposited  for  safe  keeping  in  the 
hands  of  the  deceased,  several  sums  of  money,  amounting  to- 
gether to  the  sum  claimed.  The  whole  of  the  claim  was  al- 
lowed below,  and  the  executor  appealed. 

We  think  the  opponent's  demand  is  satisfactorily  [made  out 
by  the  evidence.  Several  witnesses  have  been  examined, 
whose  testimony  establishes  the  different  periods  at  which  the 
opponent  lent  his  money  to  the  deceased.  One  proves  that  a 
sum  of  $400  was  deposited  in  the  hands  of  the  deceased,  at 
four  separate  times,  which  he  details.  This  witness  was  then 
Louzaa's  clerk,  and  well  acquainted  with  his  business ;  and  his 
testimony  is  corroborated  by  other  fticts,  disclosed  by  other  dis- 
interested vidtnesses.  The  depositions  of  several  other  wit- 
nesses show,  that  a  farther  sum  of  9300  was  subsequently  de- 
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posited  by  the  opponent  in  the  hands  of  the  deceased,  by  the 
latter  being  put  in  possession  of  seventeen  doubloons,  at  the 
rate  of  917  each,  and  of  $11  in  silver,  to  make  up  the  amount 
loaned  of  9300.  It  is  also  shown  that  the  deceased  acknow- 
ledged, a  few  days  before  his  death,  that  the  opponent  had  given 
him  a  sum  of  9700,  to  be  kept  for  him,  but  that  he  had  lent  it 
to  another  man,  named  Gaetano,  and  that  he  feared  the  money 
was  lost. 

Upon  the  whole,  we  cannot  hesitate  to  say  that  the  judgment 
appealed  from  is  fully  supported  by  the  evidence,  and  that  the 
appellant  has  shown  nothing  to  sustain  his  appeal. 

Judgment  affirmed* 


Vabiotm   Sheldok  v.   The  New  Orleans  Canal  and  Banking 

CoMFANT. 

Where  a  company  incorporated  for  the  porpose  of  confltmctinif  a  canal,  are  bound  by 
their  charter  to  keep  the  canal  in  good  order,  they  are  neceanrily  inveeted  with  the 
discretionary  powers  essential  to  the  police  and  proper  regulation  of  the  canal  and 
its  navigation ;  and  where  the  latter  is  impeded,  or  the  canal  injured  by  the  use  of 
steamers,  they  may  be  excluded.  But  the  discretion  vested  in  the  company  is  not 
an  arbitrary  one ;  it  must  be  exercised  with  proper  regard  to  the  rights  oi  indivi- 
duals, or  the  company  will  be  liable  in  damages. 

Appeal  from  the  District  Court  of  the  First  District,  Buchor 

Boseliusj  for  the  plaintiff. 

F.  B.  Conrady  for  the  appellants. 

BiTLLARD,  J.  The  plaintiff  sues  for  damages  for  having  been 
unjustly,  and  illegally  prevented  from  navigating  the  new 
canal  with  his  steamboat,  called  the  Geneva,  by  forcibly  stop- 
ping her  while  ascending  the  canal,  by  means  of  cordeUmgf 
and  not  with  steam,  in  conformity  to  the  regulations  of  the 
company. 

The  defendants  place  their  defence  upon  the  ground,  that  cer- 
tain persons  have,  at  sundry  times^  attempted  to  navigate  their 
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canal  with  vessels  of  a  descriiption  and  dimensions  which  render 
them  unfit  for  that  navigation,  without  great  detriment  to  the 
defendants,  damage  to  the  canal,  and  inconvenience  to  the  pub- 
lic. They  deny  that  they  have  ever  prevented  any  vessel  from 
navigating  the  canal,  which  was  calculated  therefor,  and  they 
aver  that,  if  a  steamboat  belonging  to  the  plaintiff,  hsis  been  so 
prevented,  it  was  because  she  was  too  laxge,  or  was  in  other 
respects  unfit  for  said  navigation. 

The  cause  was  submitted  to  a  jury,  who  gave  a  verdict  in 
favor  of  the  plaintiff  for  f  1000  damages,  and  the  defendants 
appealed. 

The  judge  charged  the  jury  that,  the*  defendants  being  re- 
quired by  the  legislature  to  construct  and  keep  the  canal  in  good 
order  from  the  lake  to  the  city,  it  is  by  law  their  duty  to  see  that 
its  navigation  is  not  impeded  by  any  injury  done  to,  or  by  the 
caving  in  of  its  banks,  or  otherwise ;  that,  in  order  to'do  this,  the 
company  is  necessarily  invested,  by  law,  with  the  discretionary 
power  necessary  to  the  police  and  proper  regulation  of  the  canal 
and  its  navigation ;  that,  if  they  ascertained  that  the  navigation 
was  impeded,  or  the  canal  injured,  and  its  banks  broken  "down 
by  the  use  of  steamboats,  they  had  a  right  to  prevent  the  plain- 
tiff from  navigating  the  canal  with  his  steam-vessel ;  that 
this  discretion  is  not  to  be  regarded  as  an  arbitrary  one,  but 
one  which,  if  questioned,  should  be  shown  to  have  been  exercised 
with  a  proper  regard  to  the  rights  of  individuals,  according  to 
the  circumstances  of  the  case,  of  which  the  jury  are  the  judges. 

Neither  party  excepted  to  this  charge,  which,  indeed,  appears 
to  us  to  have  stated  very  fairly,  the  rights  and  duties  of  the  de- 
fendants. The  question  was,  therefore,  left  to  the  jury,  upon 
the  evidence,  whether  the  plaintiff  had  acted  in  contravention 
of  any  regulation  established  by  the  defendants. 

It  is  not  shown,  that  the  size  of  the  plaintiff's  vessel  is  such 
as  to  render  it  unsuitable  for  the  navigation  of  the  canal ;  nor 
was  any  objection  made  to  it,  on  that  account.  The  only  ques- 
tion then,  for  the  jury  to  solve,  was,  whether  the  plaintiff  had 
attempted  to  navigate  the  canal,  by  steam,  after  being  forbid- 
den to  do  so.  Upon  this  point  the  evidence  is  discordant,  if  not 
contradictory.    It  was  for  the  jury  to  compare  and  to  weigh 
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the  evidence,  and  pronounce  according  to  their  consciences. 
They  could  appreciate,  better  than  we  can,  the  credibility  of 
witnesses  examined  before  them.  They  pronounced  in  favor  of 
the  plaintiff,  and  we  are  not  able  to  say  that  their  verdict  was 
so  clearly  erroneous  as  to  require  our  interference. 

Judgment  affirmed. 


Francois  F.  Dorvhjjb,  Dative  Testamentary  Executor  of  the 
last  will  of  Alexander  Milne,  deceased,  v.  The  Cmzsirs 

Bank  of  Louisiana. 

The  acts  of  the  14  and  26  March,  1842,  chape.  98,  157,  relative  to  the  Uqfiiida- 
tion  of  hanks,  show  the  intention  of  the  legislature  to  have  been,  that  all  contests 
relative  to  the  liabilities  of  banks  put  in  liquidation,  should  be  cumulated  before  the 
court  which  pronounced  tho  judgment  putting  them  in  liquidation.  The  24th  sect 
of  the  act  of  14  March,  1842,  assimilatos  the  proceedings  in  relation  to  banks  in 
liquidation,  except  where  otherwise  provided,  to  those  under  the  laws  relative  to  the 
voluntary  surrender  of  property,  and  thereby  establishes  a  conewrto  in  a  modified 
form 

Appeal  from  a  judgment  of  the  Parish  Court  of  New  Orleans, 
Maurian^  J.,  sustaining  an  exception  to  its  jurisdiction,  on  the 
ground  that  the  action  could  not  be  prosecuted  before  any  other 
court  than  that  by  whose  judgment  the  Bank  had  been  put  in 
liquidation. 

CanoHj  L.  Janitiy  and  S.  L.  Johnson^  for  the  appellant.  The 
plaintiff,  as  executor,  demanded  interest  on  the  deposits  of 
money  of  the  estate  of  his  testator,  which  the  Bank  refused  to 
allow  him.  He  brought  this  suit  to  establish  his  right  to  the 
same,  to  be  paid  in  the  course  of  administration.  The  defen- 
dants excepted  to  the  jurisdiction  of  the  court,  on  the  ground 
that  the  charter  of  the  Bank  had  been  declared  forfeited,  and 
all  judicial  proceedings  ordered  to  be  stayed  by  a  decree  of  the 
District  Court  of  the  First  District.  From  the  decree  of  the 
Parish  Court  sustaining  the  exception,  this  appeal  is  taken. 

Proceedings,  were  instituted  by  the  attorney-general,  in  the 
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name  of  the  State  of  Louisiana,  before  the  District  Court  of  the 
First  District,  under  the  act  of  March  14,  1842,  "To  provide 
for  the  liquidatioh  of  banks,"  which  resulted  in  the  decree  on 
which  the  exception  is  based.  This  decree  was  signed,  on  the 
22d  of  October,  1842. 

The  first  section  of  the  act  cited  (p.  234),  authorized  the  at- 
torney-general to  present  a  petition  to  any  court  of  competent 
jurisdiction,  setting  forth  the  grounds  on  which  the  charter 
should  be  declared  forfeited.  The  28th  section  of  the  same  act 
(p.  250),  limits  the  effects  of  these  proceedings  as  to  the  property 
banks,  in  the  following  words :  "  That  the  foregoing  provisions 
relative  to  the  liquidation  of  banks  shall  not  apply  to  those 
banks  in  which  the  State  is  a  stockholder,  or  for  which  it  has  ' 
issued  bonds,  or  for  the  debts  and  obligations  for  which  the 
State  is  in  any  manner  responsible ;  that  said  banks  shall  not  be 
permitted  voluntarily  to  go  into  liquidation  under  the  provisions 
of  this  act ;  and  if  a  decree  of  forfeiture  of  its  charter  be  ren- 
dered against  any  one  of  such  banks,  the  corporation  shcdl  not 
be  deemed  to  be  dissolved^  but  if  shall  retain  all  its  corporate 
powers  and  privileges,  &c.'' 

Section  29  (p.  252),  provides  for  the  appointment  of  mana- 
gers to  the  banks  against  which  such  a  decree  of  forfeiture 
maybe  rendered,  "by  whom  the  affairs  thereof  shall  thereafter 
be  conducted  in  its  corporate  name,"  &c.  The  president  and 
directors  of  the  bank  are  to  deliver  up  the  assets,  &c.,  to  these 
managers,  and  the  managers  are  "invested  with  the  same 
powers  and  duties,  and  subjected  to  the  same  liabilities,  penal-* 
ties  and  restrictions  provided  by  the  respective  charters  of  said 
banks,  so  far  as  is  not  inconsistent  with  this  act  and  the  act  to 
revive  the  charters,  &c.,  and  the  act  amending  the  same. 
Section  8  (pp.  236,  238)  provides  that  where  a  decree  of 
forfeiture,  in  cases  of  forced  liquidation,  shall  have  been  ren- 
dered, the  court  shall  at  the  same  time  order  all  judicial  pro- 
ceedings against  such  bank  to  be  stayed,  which  order  shall  be 
published,"  &c. 

There  is  no  other  act,  or  part  of  an  act  bearing  upon  this 
question.  It  is  by  these  provisions  of  the  act  of  March  14, 
1842,  and  by  the  9th  and  37th  sections  of  the  insolvent  laws 
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(B.  &  C.'s  Dig.,  pp.  488,  494)»  that  the  Parish  Court  considers 
its  general  jurisdiction  abridged 

Although  it  may  be  questioned  whether  the  28th  section  does 
not  exclude  the  8th  section,  which  provides  for^a  stay  of  pro- 
ceedings, as  one  of  the  "  foregoing  provisions,"  not  applicable 
to  the  banks  for  which  bonds  have  been  issued  by  the  State, 
we  submit  to  the  stay  of  proceedings,  so  far  as  compulsory 
process  for  the  purpose  of  enforcing  payment  is  concerned.^ 
But  we  contend  that  both  the  insolvent  laws,  and  the  act  of 
14  March,  1842,  allow  the  liquidation  of  the  claims,  where 
disputed,  by  a  judgment. 

The  37th  section  of  the  act  of  February  20,  1817,  relative  to 
the  voluntary  surrender  of  property,  provides  ^*  that  all  the 
suits  which  should  have  been  brought  anterior  to  the  failure, 
before  several  courts,  shall  be  transferred  to  the  one  in  which 
the  insolvent  debtor  shall  have  presented  his  schedule,  and 
shall  be  continued  against  his  syndics/'  The  judge  below 
thought  that,  by  analogy,  the  legislature  intended  that  the 
same  should  be  done  in  the  cas^  of  the  banks. 

The  proceeding  of  the  attorney-general  in  the  District  Court 
is  entirely  at  an  end.  It  has  had  all  the  effect  whidi  the  law 
gave  it.  That  court  does  not  superintend  the  liquidation  or 
realization  of  the  assetts  of  the  Bank,  nor  order  the  sale  of  its 
property,  nor  call  a  concurso  of  its  creditors  to  deliberate,  or  to 
receive  a  dividend.  K  these  analogies  existed  it  might  seem 
that  the  cumulation  of  suits  in  that  court  would  be  a  measure 
of  policy  tending  to  simplify  the  legal  administration  and  to 
diminish  the  costs,  and  that  the  legislature  had  omitted  a  pro- 
vision of  undoubted  utility.  But  were  that  the  case,  it  could 
not  justify  the  judicial  legislation  of  the  Parish  Court. 

Denis  and  Pitotf  for  the  defendants. 

BuLLARD,  J.  The  plaintiff  represents  that,  in  February,  1842, 
he'deposited  in  the  Citizens  Bank  $26,009  75,  belonging  to  the 
estate  administered  by  him,  and  that,  on  making  the  deposit,  he 
declared  it  to  be  a  deposit  on  interest.  That  on  the  6th  of  Oc- 
tober, he  had  the  account  balanced^  and  again  stated  that  he 
desired  to  leave  the  deposit  on  interest,  which,  according  to  the 
charter  and  by-laws  of  the  Bank,  is  allowed  at  the  rate  of  five 
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percent  on  deposits  for  more  than  six  months,  and  3  65-100  per 
cent  for  three  months.  That  a  decree  of  forfeiture  having  been 
afterwards  rendered  against  said  Bank,  he  was  desirous  of 
having  his  right  to  claim  interest  formally  acknowledged  before 
the  board  of  directors  ceased  to  act ;  and  that,  in  November, 
1842,  he  addressed  a  letter  to  the  board,  claiming  five  per  cent 
interest  on  the  balance  of  his  deposit.  That,  at  that  time,  the 
inventory  of  the  assets  of  the  Bank  was  in  progress,  and  the 
directors  had  not  ceased  to  act ;  while,  at  the  same  time,  a 
board  of  managers  had  already  been  appointed  in  pursuance 
of  the  act  of  1842,  "  Providing  for  the  liquidation  of  banks,"  and 
that  both  boards  were  then  proceeding  to  the  regulation  of  the 
affairs  of  said  Bank,  in  perfect  harmony,  each  according  to  its 
appropriate  functions.  That  the  board  of  directors,  on  the  12th 
of  November,  1642,  passed  a  resolution  directing  the  cashier 
to  apprize  the  board  of  managers,  that  they  had  granted  the 
petitioner's  application  to  transfer  to  an  interest  account,  from 
October  6th,  1842,  the  sum  standing  to  his  credit,  as  executor, 
amounting  to  1^24,832  71,  and  had  fixed  the  rate  of  interest  at 
3  65-100  per  cent  That  on  the  said  day,  the  managers  having 
been  informed  of  the  same,  passed  a  resolution  declaring  that 
the  subject  therein  mentioned,  was  not  considered  one  upon 
which  their  action  and  concurrence  could  be  called  for,  and 
they  reported  it  back  to  the  said  board  of  directors,  who,  there- 
upon, confirmed  their  first  resolution.  He  further  shows  that 
said  deposit  has  remained  in  bank  since  that  period,  to  be  with- 
drawn only  when  required  to  be  distributed  by  order  of  the 
Court  of  Probates,  and  that  he  is  entitled  until  then  to  claim 
the  aforesaid  interest,  and  that  without  said  interest,  and  the 
certainty  of  its  acknowledgment  by  the  Bank,  he  would  not 
have  been  authorized,  or  willing  to  leave  said  sum  on  deposit. 
But  he  shows  that  he  has  lately  been  informed  that  the  Bank, 
represented  by  the  board  of  managers,  refuses  to  pay  or  allow  him 
credit  for  any  interest  whatever  on  said  deposit.  He,  therefore, 
prays  that  the  Bank  be  cited,  and  condemned  to  pay  him,  as 
executor,  interest  on  said  deposit  from  the  6th  of  October,  1842, 
until  the  same  shall  be  withdrawn. 
To  this  petition,  the  board  of  managers  set  up  as  an  excep- 
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tion,  that  by  a  jadgment  rendered  by  the  District  Court  oi  the 
First  District,  on  the  22d  day  of  October,  1842,  the  charter  of 
the  Citizens  Bank  was  declared  to  be  forfeited ;  that»  in  conse- 
quence of  said  judgment,  and  in  conformity  to  the  provisions  of 
the  8th  section  of  the  act  to  provide  for  the  liquidation  of 
banks,  it  was  ordered  by  said  court,  that  all  proceedings  against 
said  Bank  be  stayed,  which  order  was  published  according  to 
law. 

The  court,  in  our  opinion,  did  not  err  in  sustaining  this  excep- 
tion. Not  only  the  8th  section  of  the  act  of  1842,  relative  to 
the  liquidation  of  banks,  authorizes  a  suspension  of  judicial 
proceedings  against  banks  which  are  put  in  liquidation  in  pur- 
suance of  its  provisions ;  but  the  fact  is  not  disputed,  that  such 
an  order  was  given  in  the  proceedings  against  the  Citizens 
Bank,  and  it  appears  to  be  still  in  force.  The  statutes  of  1842, 
relative  to  the  liquidation  of  banks,  appear  to  us  to  evince  the 
intention  of  the  legislature,  that  all  contestations  relating  to  the 
liabilities  of  the  banks  put  in  liquidation,  should  be  cumulated 
before  the  court  which  pronounced  the  judgment  placing  them 
in  liquidation.  The  present  case  does  not  appear  to  us  to  pre- 
sent an  exception  to  the  general  rule.  It  is  true  the  plaintiff 
does  not  ask  for  a  judgment  condemning  the  Bank  to  pay  the 
amount  of  the  deposit,  but  only  interest  on  it,  from  the  time 
it  was  liquidated,  until  it  shall  be  withdrawn.  But  this  is  a 
question  which  concerns  all  the  creditors  of  the  Bank,  and 
should  more  properly  be  decided  by  the  court  under  whose  au- 
thority the  managers  are  proceeding  with  the  administration. 
The  act  of  1842,  (sec.  24),  assimilates  the  proceedings  in  rela- 
tion to  banks  in  liquidation,  except  where  otherwise  provided,  to 
those  provided  by  the  laws  in  force  relative  to  the  voluntary  sur- 
render of  property,  and  thereby  establishes  a  cofncur9o  in  a  modi- 
fied form.     Acts  of  1842,  page  246. 

Judgment  affirmed. 
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Francois  Vallette  and  another  v.  John  Patten  and  others. 

Where  the  hulk  of  a  vesBel  belonging  to  the  plaintifi,  moored  at  the  bank  of  a  river, 
was  Bunk  by  the  culpable  neglect  of  defendants,  who  had  attached  two  ahipe  to  it, 
and,  though  requested  to  fasten  them  properly,  and  warned  of  the  consequences, 
and  offered  the  means  to  prevent  any  injury,  had  neglected  to  use  the  proper  pre- 
cautions, they  will  be  responsible  to  plaintiffii  for  the  loss  occasioned  by  their  fault    ) 

Though  the  hulk  of  a  vessel,  moored  to  the  bank  of  a  river,  may  obstruct  its  use,  it 
cannot  be  destroyed  by  an  individual,  without  authority  of  law,  for  the  purpose  of 
abating  the  nuisance.    C.  C.  857. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
noHf  J. 

The  plaintiffs  allege  that  they  are  ship-wrights,  having  a  ship 
yard  at  Duvergsberg,  on  the  Mississippi  river,  in  the  parish  of 
Orleans ;  that  they  were  the  owners  of  the  hulk  of  a  vessel 
which  was  attached  to  their  ship  yard,  and  fastened  to  the  bank 
of  the  river,  where  it  was  used  for  heaving  out  and  repairing 
vessels ;  that  the  ships  Delaware  and  Sheffield,  belonging  to  the 
defendants,  were  moored  alongside  of  the  said  hulk,  in  so  ne- 
gligent and  careless  a  manner,  as  to  cause  its  total  loss.  The 
petition  claims  #500,  as  damages.  The  answer  was  a  general 
denial.  The  testimony  is  stated  substantially  in  the  opinion 
found  below.  The  District  Court  gave  the  plaintiffs  a  judgment 
for  the  amount  claimed  by  them,  and  the  defendants  appealed. 

Peyton  and  /.  W,  Smithy  for  the  plaintiffs. 

Jewett^  for  the  appellants.  The  plaintiffs  cannot  recover,  be- 
cause the  hulk  was  stationed  and  established,  as  a  permanent 
^'  work^  upon  the  public  banks  of  the  Mississippi,  in  open  viola- 
tion of  law.  It  was  pennanently  established  and  stationed  at 
their  private  ship-yard,  and  as  a  part  of  the  same,  for  no  other 
object  than  to  repair  vessels  or  ships.  It  was  a  ''  twrV*  which 
was  necessarily  calculated,  in  its  operation  and  use  by  the 
plaintiffs,  to  hinder  and  embarrass  the  public  use  of  the  said 
banks.     The  law  expressly  prohibits  all  such  ^  works.^ 

It  matters  not  whether  the  ^  worV*  be  a  warehouse,  a  wharf, 
or  a  means  for  repairing  ships ;  nor  whether  it  be  continually 
in  use,  or  only  occasionally  so  ;  that  is,  whether  it  be  more  or 
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less  a  hindrance  and  embarrassment  to  the  public  use  of  the 
banks. 

It  matters  not  whether  it  has  been  constructed  upon  the  spot , 
or,  after  having  been  constructed  elsewhere,  has  been  brought 
there  and  permanently  stationed. 

The  river  Mississippi  is  a  common  highway ^  and  forever /re^t 
&c.    2  Story's  Laws,  1224. 

The  use  of  the  banks  of  navigable  rivers  is  pubtic.  Civil  Code, 
^arts.  446,  857. 

No  work  shall  be  made  on  the  banks  of  the  Mississippi  tend- 
ing  to  hinder  and  embarrass  the  public  use  thereof.  Bullard  & 
Curry's  Dig.  748. 

^*  No  buildings  or  any  other  toork^  or  fabrication^  is  permitted  to 
^be  made  on''  them  (the  banks  of  navigable  rivers),  which  may 
prevent  or  hinder  such  use,  or  its  enjoyment,  to  the  full  extent 
of  public  utility.     3  La.  667.  8  Mart.  N.  S.  140.  18  La.  278. 

No  man  has  a  right  to  take  exclusive  possession  of  the  banks 
of  the  Mississippi.  No  man  can  erect  buildings  and  toorJb,  that 
will  obstruct  the  free  use  of  the  banks  by  all  men.     18  La.  807. 

An  injunction  would  lie  against  plaintiffs.  Code  of  Practice, 
art.  298. 

These  violators  of  law  must  take  the  consequence  of  their 
own  acts.    18  La.  808.    Civil  Code,  art.  2803.   21  Wendell,  628. . 

The  Delaware  and  Sheffield  were  properly  fastened ;  but  the 
hulk  was  not  The  plaintiffs  did  not  use  the  care  in  fastening 
their  hulk,  which  the  law  exacts.  12  Pickering,  177.  18  La. 
340.     2  Robinson,  204.     21  Wendell,  188. 

The  injury  complained  of  was  attributable  to  natural  causes, 
or  ttie  perils  of  .the  sea.  2  Sumner,  202-6.  1  Phillips  on  IniS^, 
685-6.  Abbott  on  Shipping,  258-9.  -  Story  on  Bailments,  p. 
335,  §  520. 

Again :  the  petition  states  the  loss  to  have  been  at  Duvergs- 
berg,  which  the  court  will  judicially  notice,  as  within  the  port 
of  New-Orleans.  If  the  hulk  was  within  that  port,  it  was  il- 
legally there.  The  evidence  shows  it  was  twenty  years  old,  in 
a  state  of  decay,  and  unfit  for  service.  The  law  prohibits  such 
a  thing  from  remaining  within  the  port  of  New-Orleans.    Or- 
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dinances  of  the  Second  Municipality  of  New-Orleans,  p.  95. 
Lastly,  the  dcunages  are  excessive. 

Garland,  J.  The  plaintiffs  are  ship  carpenters,  and  have  a 
yard  on  the  Algiers  side  of  the  Mississippi,  for  the  purpose  of 
carrying  on  their  business,  in  front  of  which  they  had  had 
moored,  for  six^or  seven  years>  the  condemned  hull  of  a  vessel, 
of  about  200  tons,  commonly  called  a  hulk,  for  the  purpose  of 
enabling  them  to  raise  vessels,  or  heave  them  down,  to  make 
repairs.  The  hulk  was  moored  with  a  chain  cable,  from  the 
stem  9iad  stem,  te  spiles  on  shore,  and  shears  or  spars,  with  one 
end  in  the  bank  and  the  other  let  into  the  side  of  the  hulk,  to 
keep  it  off  the  ground.  The  ship  Delaware,  of  660  tons,  be- 
longing to  the  defendants,  about  the  Idth  November,  1842, 
came  up  the  river  under  sail,  and  upon  rounding  the  point  be- 
low the  yard,  the  master,  finding  the  wind  unfavorable,  and  that 
he  could  not  get  his  ship  into  such  a  berth  as  he  wished,  drew 
his  vessel  alongside  the  hulk,  and  moored  her  with  cables,  fore- 
and-aft,  to  spiles  on  shore,  and  also  to  the  stump  of  a  mast  on 
the  hulk,  with  lines  abreast  to  keep  her  from  going  ahead  or 
dropping  astern.  The  Delaware  remained  so  moored  for  se- 
veral days,  without  iiijury  to  the  hulk,  when  the  ship  Sheffield, 
also  belonging  to  the  defeftdants,  arrived ;  and,  the  weather  be- 
ing somewhat  rough,  she,  with  lines  and  cables,  was  made  fast 
to  the  Delaware,  with  an  anchor  in  the  stream,  to  prevent  her 
head  touching  that  vessel.  The  Sheffield  is  a  ship  of  about  500 
tons.  Both  vessels  had  light  cargoes,  and  were  high  out  of  the 
water.  On  the  morning  of  the  19th  of  November,  one  of  the 
plaintiffs  went  on  board  the  Delaware,  and  told  the  officer  in 
charge  of  her,  that  the  ships  were  pressing  his  hulk  against  the 
bank,  and  requested  him  to  get  some  spars  and  brace  his  vessel 
off,  so  as  not  to  do  it  any  iiyury.  This  request  was  not  complied 
with ;  and  that  night  the  wind  blew  across  the  river  very  strong, 
and  the  ships  pressed  the  hulk  on  the  shore,  and  the  water  go- 
ing down,  from  a  foot  to  a  foot  and  a  half,  after  the  gale  was 
over,  the  hulk  careened  over  on  the  side,  and  the  water  enter- 
ing through  the  seams,  which  were  very  open,  it  sunk,  with 
some  chains  used  in  raising  vessels.  This  suit  is  brought  to  re- 
cover $500  damages,  upon  the  allegation  that  the  ships,  particu- 
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larly  the  Delaware,  were  so  negligently  and  nnskilftilly  moored 
that  they  caused  the  damage.  This  is  denied  by  the  defendants, 
who  have  offered  a  great  deal  of  testimony  to  prove  that  their 
vessels  were  properly  moored,  in  accordance  with  the  custom  of 
the  port  of  New  Orleans.  That  they  were  so,  as  far  as  respects 
their  own  safety,  there  is  no  doubt ;  but  as  to  the  question, 
whether  the  safety  of  others  was  as  well  consulted,  the  testi- 
mony is  very  contradictory.  The  hulk  cost  the  plaintiffs  9400 ; 
they  had  used  it  about  seven  years,  but  one  witness  says  he  had 
known  it  for  nearly  twenty  years.  All  agree  that  the  seams, 
some  two  feet  above  the  water,  were  open,  and  the  caulking 
hanging  out.  Some  of  the  witnesses  swear  that  it  was  worth 
to  the  plaintiffs  $500 ;  but  others  say  that  the  value  was  not 
more  than  960  or  970.  It  was  certainly  very  old,  and  much 
decayed,  although  some  repairs  had  a  short  time  before  been 
made* 

The  case  was  tried  by  the  judge.  Who,  considering  that  the 
hulk  was  lost  by  the  fault  of  the  ojfficers  of  the  Delaware,  and 
that  it  was  wortb  9500,  the  highest  estimate  put  on  it  by  the 
witnesses,  gave  a  judgment  for  that  sum,  and  the  defendants 
have  appealed. 

The  main  reliance  of  the  plaintiff^  is,  that  when  the  master, 
or  mate  of  the  Delaware,  was  requested  to  shear  off  his  vessel 
with  spars,  and  was  told  what  would  be  the  probable  conse- 
quence if  he  did  not.  He  neglected  to  do  so.  The  officers  of 
that  ship  swear  that  they  had  no  spars  long  enough ;  that  they 
considered  it  unnecessary,  as  the  weather,  when  they  turned  in 
for  the  night,  was  mild  and  settled,  and  they  had  held  on  by  the 
same  tackling  for  a  week,  without  damage  to  any  one ;  and  fur- 
ther, that  it  was  the  well-understood  custom,  that  when  two  or 
more  vessels  were  lying  alongside  of  each  other,  that  the  one 
nearest  the  shore  must  prepare  herself  to  bear  the  strain  of  the 
others.  On  the  other  hand,  the  plaintiffs  prove  that  they  had 
spars  on  the  hulk  long  enough  for  the  purpose,  and  offered  to 
lend  them  to  the  officer  in  charge  of  the  Delaware,  and  that  it 
is  very  common  in  the  port,  that  the  second  vessel  from  the 
shore  braces  off,  so  as  not  to  iigure  the  inside  vessel,  and  also  to 
enable  it  to  sustain  the  strain  of  those  outside.    We  think  the 


DECEMBER,  1844.  37 1 


Valletto  and  another  v.  Patten  and  others. 


neglect,  or  refusal  of  the  officers  of  the  Delaware,  to  shear  oS 
the  vessel,  when  they  were  requested  to  do  so,  and  warned  of 
the  consequences,  and  offered  the  means  of  preventing  an  in- 
jury, was  culpable,  and  subjects  the  owners  to  damages. 

The  counsel  for  the  defendants  urges,  that  the  hulk  was 
wnmgfolly  at  the  bank  of  the  river ;  and  quotes  those  articles 
of  the  Civil  Code,  which  say  that  the  banks  of  navigable  rivers 
are  free  for  public  use,  and  that  no  one  has  a  right  to  obstruct 
the  use  of  them.  This  is  very  true ;  but  it  is  not  shown  that 
the  hulk  in  question  was  an  obstruction  to  the  use  of  the  bank 
of  the  river ;  and  if  it  were,  it  did  not  give  a  right  to  the  agents 
of  the  defendants,  without  the  authority  of  law,  to  abate  the 
nuisance,  by  a  destruction  of  the  thing  which  caused  it.  Civil 
Code,  art.  657. 

The  next  ground  of  defence  is,  that  the  hulk  was  improperly 
and  unsafely  moored.  The  evidence  proves  the  reverse  of  this. 
It  had  lain  safely  at  the  place  for  several  years,  and  no  ii\jury 
had  befallen  it,  until  the  defendants'  ships  forced  it  ashore.  The 
counsel  says  that  the  ships  had  a  right  to  be  at  the  place,  which 
is  possibly  true ;  but  they  had  no  exclusive  right  to  the  use  of 
the  place,  much  less  had  they  a  right  to  destroy  the  property  of 
a  person  ei\joying  a  common  right. 

The  next  branch  of  the  defence  is,  that  the  collision  and  da- 
mage was  not  caused  by  the  negligence  of  the  defendants,  but 
by  the  perils  of  the  sea.  This  position  we  do  not  consider  ten- 
able, for  the  reasons  already  stated.  The  officers  of  the  Dela- 
ware could,  we  believe,  have  prevented  the  collision,  by  a  very 
little  trouble,  and  their  indisposition  to  incur  it,  did  not  mani- 
fest a  proper  regard  for  the  safety  of  the  property  of  others. 
There  is  no  reason  to  believe  that  the  gale  of  wind  would  have 
sunk  the  hulk,  if  the  ships  had  been  properly  braced  off  from 
the  shore. 

The  last  ground  of  complaint  is,  that  the  damages  are  exces- 
sive. In  this  opinion  we  concur  with  the  counsel  of  the  de- 
fendants. The  judge  has  allowed  $500.  The  hulk  cost  only 
•400,  and  had  been  used  seven  or  eight  years.  The  witnesses 
say  that  it  was  much  decayed,  and  we  can  hardly  suppose  that 
time  and  use  increased  its  value.    It  was  a  convenience  to  the 
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plaintiffs  in  their  business,  and  the  loss  of  it  probably  caused 
some  embarrassment,  until  another  could  be  procured,  which 
the  evidence  induces  us  to  believe  it  was  not  very  difficult  to  do. 
The  copper  and  chains  were  of  some  value,  but  as  to  what 
amount  the  testimony  is  very  vague.  We  think  the  evidence 
will  not  justify  an  allowance  exceeding  one-half  the  sum  given 
by  the  court  below. 

It  is  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled  and  reversed,  and  that  the  plaintiffs,  Vallette 
and  Thomas,  recover  of  the  defendants  the  sum  of  two  hundred 
and  fifty  dollars,  with  legal  interest  from  the  28th  of  April, 
1843,*  until  paid,  with  privilege  on  the  property  attached  ;  the 
defendants  to  pay  the  costs  in  the  District  Court,  and  the  plain" 
tiffs  those  of  this  court. 


Edwabd  a.  Tyler  and  another  v.  Thbir  CREorroRs. 
Jesse  D.  Price,  Assignee,  &c.  v.  Edward  A.  Tyler  and  another. 

Where  a  debtor  haa  made  a  ce«no  bonorunif  and  a  stay  of  proceedingB  has  been 
ordered,  he  cannot  be  proceeded  against,  either  directly  or  indirectly. 

A  partnership  is  dissolyed  by  a  cessio  bonorum  made  by  one  of  its  raembers. 

On  the  insolvency  of  one  of  the  members  of  a  partnership,  his  syndic  has  a  concnr- 
rent,  though  not  an  exclusive  right  to  the  administration  and  settlement  of  its  afiaiis ; 
but  the  seizure  of  the  interest  of  his  copartner  under  a)i.  /a.,  does  not  so  divest  the 
title  of  the  latter,  and  vest  it  in  the  sheriffor  the  creditor,  as  to  give  to  the  officer,  or 
the  creditor,  the  right  to  claim  to  administer  jointly  with  the  syndic  of  the  insolvent. 
The  effect  of  the  seizure  is  merely  to  give  a  privilege  on  the  thing  seized,  and  a 
right  ultimately  to  sell  it,  if  not  arrested  by  some  judicial  order,  or  legal  cause. 

A  partner  havmg  a  right  to  sell  all  the  moveables  of  the  firm  to  obtain  money  for  its 
use,  or  to  pay  its  debts,  may  make  a  cession  of  the  goods  of  the  firm  for  the  purpose 
of  discharging  its  debts,  his  co-partner  making  no  opposition.    C.  C.  2166. 

These  appeals  were  brought  up  fipom  the  District  Court  of  the 
First  District,  Buchanan^  J.    The  appellant.  Price,  having  a 


*  The  date  of  the  judgment  below. 
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judgment  against  Tyler  &  Jacks,  on  the  10th  August,  1844,  levied 
a^./a.  on  all  the  effects  in  their  shop.  Tyler,  on  the  13th  of 
the  same  month,  made  a  cessio  bonorum^  both  for  himself  and  the 
partnership  of  Tyler  &  Jacks.  The  cession  was  accepted,  and 
Tyler  regularly  appointed  syndic  of  the  creditors.  A  stay  of 
proceedings  was  ordered  *^  against  his  person  and  property,  and 
the  property  of  the  partnership.'' 

On  the  19  September,  a  rule  was  taken  by  the  plaintiff  in  the 
case  of  PricBj  Assignee,  v.  Tyler  4*  Jmcks,  on  the  defendant  Tyler, 
to  show  cause  why  the  sheriff  should  not  proceed  to  advertise 
and  sell  forthwith  the  property  seized,  holding  the  proceeds  sub- 
ject to  the  order  of  the  court,  and  why  the  sale  should  not  convey 
the  whole  title  to  the  property,  both  the  interest  of  Tyler  and  of 
Jacks.  In  answer  to  this  rule,  Tyler  alleged  that  the  property 
had  been  regularly  ceded  to  the  creditors  of  Tyler  and  of  the 
firm  of  Tyler  &c  Jacks,  and  the  cession  accepted  for  the  benefit 
of  the  creditors ;  that  the  sheriff  has  no  authority  to  sell  the  pro- 
perty, or  to  proceed  any  further ;  that  the  partnership  of  Tyler  & 
Jacks  is  insolvent,  and  Jacks  has  left  the  State  permanently 
without  claiming  to  participate  in  the  liquidation  of  the  affairs 
of  the  firm ;  and  that  he,  Tyler,  as  syndic,  has  the  sole  right  to 
administer  its  affairs.  The  proceedings  on  the  cession  of  Tyler 
&  Jacks  were  offered  in  evidence,  and  Jacks'  absence  proved. 
The  court  below  discharged  the  rule,  and  Price  appealed. 

In  the  case  of  Tyler  4*  Jacks  v.  Their  Creditors,  the  syndic  of 
the  creditors  took  to  a  rule  on  the  sheriff  and  Price,  to  show  cause 
why  the  property,  books,  and  papers  of  the  partnership  of  Tyler 
&  Jacks,  should  not  be  delivered  to  him,  as  syndic,  to  be  pro- 
ceeded with  according  to  law.  This  rule  was  made  absolute, 
and  Price  appealed. 

The  two  appeals  were  tried  together. 

Peyton  and  /.  W.  Smith,  for  the  appellant.  The  sheriff  took 
the  property  into  his  possession,  several  days  before  Tyler  made 
a  cession  of  his  property,  and  that  seizure  vested  in  the  plaintiff 
the  right  to  have  the  property  sold  by  the  sheriff,  and  its  pro- 
ceeds applied  by  him  to  ih.eji.fa.  in  his  hands.  Code  of  Prac- 
tice, arts.  664,  704. 

The  effect  of  the  seizure  by  the  sheriff,  was  to  divest  each 
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of  the  defendants  of  the  power  of  recovering  the  posseasionf 
except  by  paying  into  the  hands  of  the  sheriff  the  amount  of  the 
judgment,  with  interest  and  costs.     Code  of  Practice,  art.  663. 

Tyler  could  transfer  no  rights  to  his  creditors,  but  those  he 
possessed  before  the '  cession.  In  the  words  of  this  court,  in 
Warfidd  v.  His  Creditors  (2  La.,  192),  **  the  representative  of  the 
partner,  now  no  longer  able  to  act  for  himself,  has  the  same 
rights  as  the  person  he  represents  would  have  had  f  ftc.  See 
also  Owen  on  Bankruptcy,  p,  58. 

In  the  case  of  Claibome^  ^.  v.  Their  Creditors  (13  La.  279),  the 
decision  is  based  expressly  upon  the  consolidation  of  the  other  suit 
with  the  proceedings  of  the  concurso^  by  the  consent  of  all  par^ 
ties.  Here  there  has  been  no  such  consolidation,  nor  any  such 
consent  of  parties.  On  the  contrary.  Price,  the  seizing  creditor,  is 
appellant  from  the  decision  refusing  permission  to  the  sheriff  to 
sell  the  entire  interest  in  the  property  held  by  him ;  and  is  also 
appellant  from  the  decision  on  the  rule,  which,  we  contend,  ille- 
gally divests  the  sheriff  of  the  possession  of  that  property. 

The  syndic  could  acquire  no  greater  power  over  the  partner- 
ship property,  than  the  insolvent  had ;  and  the  insolvents  right 
of  possession  and  administration,  had  been  previously  divested 
by  the  seizure  and  possession  of  the  sheriff.  The  syndic  could 
have  no  interest  in  the  property,  except  it  should  produce  an  ex- 
cess over  the  amount  of  the  judgment  of  Price ;  and  the  rule 
taken  by  the  syndic  does  not  aver  that  there  would  be  any  such 
excess,  nor  that  the  seizure  was  of  mere  property  than  sufficient 
to  satisfy  the  execution  in  his  hands.  The  syndic  shows  no  such 
interest  in  the  creditors  represented  by  him,  as  can  authorize  him 
to  disturb  the  sheriff  in  his  possession  of  the  property. 

The  inevitable  effect  of  the  transfer  of  this  property  from  the 
sheriff  to  the  syndic,  would  be  to  burden  it  with  all  the  costs  of 
the  c(mcursOf  if  no  other  property  be  found ;  and  thus  Tyler 
would  be  enabled  to  diminish  the  ftmd  applicable  to  the  Ji/a. 
of  Price,  by  indirect  means,  when  he  could  not  do  it  by  direct 
means.  The  plaintiff  is  also  deprived  of  his  recourse  against 
the  sheriff,  for  the  property  in  his  hands,  and  is  driven  to  the 
responsibility  of  a  syndic,  and  to  all  the  delays  of  a  concurso^  to 
which  he  is  now  no  party. 
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At  all  events,  the  court  could  not  deprive  the  sheriff  of  the 
possession  as  to  the  one  half  interest  of  Jacks,  the  copartner  of 
Tyler.  Each  of  them,  prior  to  the  seizure  by  the  sheriff,  had  co- 
equal rights  of  possession  and  administration  of  the  partnership 
property ;  each  were  equally  divested  of  those  rights,  by  that 
seizure ;  and  the  cession,  made  by  Tyler  alone,  could  not  affect 
tlie  interest  of  Jacks  which,  being  vested  in  the  sheriff  by  the 
seizure,  is  yet  retained  by  him ;  and  the  order  of  the  court  divest- 
ing him  of  the-  whole  possession,  was  erroneous.  Warfield  v. 
His  CreditorMf  2  La.,  191.  5  Johnson's  Ghanceiy  Rep.,  p.  77. 
8  Chitty's  Commercial  Law,  259-60. 

The  reasoning  which  would  show  that  the  syndic  is  entitled  to 
administer  as  to  the  half  interest  of  Tyler,  shows  that  the  sheriff 
is  equally  entitled  to  administer  as  to  the  half  of  Jacks. 

EfnersoUj  contrlL. 

Gablamd,  J*  Price  having  obtained  a  judgment  against  Ty- 
ler 6l  Jacks,  issued  his  execution,  and  the  sheriff  levied  it  on  all 
the  goods  and  effects  in  their  store.  A  few  days  after,  Tyler 
alone  presented  his  petition,  accompanied  by  a  bilan  and  sche- 
dule of  all  his  creditors,  and  those  of  Tyler  &  Jacks,  also  of  the 
property  belonging  to  him  individually,  and  to  the  firm  of  which 
he  was  a  member;  ^wherefore,  he,  individually,  and  as  a 
member  of  said  firm,  and  for  said  firm,"  prayed  that  the  cession 
be  accepted  ^  of  his  property,  and  of  the  property  of  said  firm,'' 
and  that  a  meeting  of  the  creditors  of  both  be  called,  according 
to  law.  This  cession  was  accepted  by  the  judge  for  the  benefit 
of  all  the  creditors,  amongst  whom  Price  is  named,  and  a  meet- 
ing ordered,  which  was  subsequently  held,  and  Tyler  appointed 
sole  syndic.  The  sheriff  being  in  possession  of  the  property, 
Tyler,  after  he  was  qualified  as  syndic,  took  a  rule  on  him  and 
Price,  to  show  cause  why  the  property  should  not  be  delivered 
to  him,  to  be  sold,  and  the  proceeds  distributed  among  the  credi- 
tors, according  to  law.  About  the  same  time,  Price  took  a  rule 
on  Tyler,  individually,  to  show  cause  why  the  sheriff  should  not 
proceed  to  sell  the  property,  and  hold  the  proceeds  of  the  sale 
subject  to  the  future  order  of  the  court,  and  why  such  cfale 
should  not  convey  all  the  legal  rights  of  Tyler,  as  well  as  of 
Jacks.    To  this  rule  Tyler  showed  for  cause,  that  all  legal  pro- 
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ceedings  against  his  person  and  property  had  been  strrested,  by 
the  order  of  the  court  accepting  his  cession  of  goods ;  that  he 
was,  himself,  the  syndic  of  all  the  creditorsi  duly  appointed  and 
qualified,  and  wets  entitled  to  the  possession  and  administration 
of  the  property  for  their  benefit.  He  further  averred,  that  Jacks 
had  permanently  left  the  State^  and  had  left  no  one  to  represent 
him.  On  the  trial,  these  various  allegations  were  sustained,  and 
the  court  below  ordered  the  sheriff  to  deliver  the  possession  of. 
the  property  to  the  syndic,  to  be  administered  for  the  benefit  o£ 
all  the  creditors.  From  these  judgments  Price  has  appealed.^ 
By  the  cession  of  property,  and  the  acceptance  of  the  same  by. 
the  court  and  creditors,  all  proceedings  against  the  person  and 
property  of  Tyler  were  an^ested.  The  sheriff  has  no  right  to 
proceed  against  him  directly,  much  less  can  he  be  proceeded 
against  indirectly,  under  the  pretence  of  selling  the  interests  and 
rights  of  Jacks,  and  thereby  conveying  a  complete  title  to  the 
purchaser.  By  the  cession  of  property,  and  the  admitted  insol- 
vency of  Tyler,  the  partnership  was  dissolved,  and  the  question 
now  arises,  who  is  entitled  to  the  possession  and  administration 
of  the  property.  If  Jacks  were  before  us,  claiming  a  right  to 
administer,  it  is  possible  that,  according  to  the  principle  adopted 
in  the  case  of  Warfield  v.  His  Creditors  (2  La.  188),  he  would  be 
entitled  to  the  administration  and  possession,  concurrently  with 
Tyler,  because  he  has  a  title  in  common  with  him — an  undivided 
right ;  the  mere  seizure  docs  divest  him  of  that  title,  and  vest  it 
in  the  sheriff,  or  Price,  the  creditor.  The  only  effect  of  the 
seizure  is  to  give  a  privilege  on  the  thing  seized,  and  an  ultimate 
right  to  sell  it,  if  not  arrested  by  some  judicial  order  or  legal 
cause.  Tyler,  in  his  petition,  not  only  makes  a  surrender  indi- 
vidually, but  as  a  member  of  the  firm,  and^br  thefirm^  and  prays 
that  a  meeting  of  the  creditors  of  both  be  notified.  The  cession 
was  accepted  by  the  judge,  as  prayed  for ;  Price  was  made  a 
party ;  and  the  order  for  a  stay  of  proceedings,  appears  to  apply 
as  well  to  the  creditors  of  the  firm  as  to  the  individual  creditors. 
One  partner  can  sell  all  the  moveable  property  of  the  firm,  tQ 
pay  debts,  or  to  get  money  to  use  for  the  common  business  of  the 
concern.  This  being  true,^we  see  no  strong  reason  why  he  can- 
not make  a  cession  of  the  goods  belonging  to  it^  for  the  purpose 
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of  discharging  the  same  debts.  The  Civil  Code  treats  of  the 
cession  x)f  property  in  the  chapter  relating  to  the  mode  of  extin- 
guishing obligationSt  and  art.  2166  says,  that  it  is  a  relinquish- 
ment that  a  debtor  makes  of  all  his  property  to  his  creditors, 
when  he  finds  himself  miable  to  pay  his  debts ;  and  a  subsequent 
article  provides,  that  the  syndic  shall  sell  the  property  surren- 
dered. Tyler  was  bound  for  all  the  debts  of  Tyler  &  Jacks ; 
their  property  is  the  common  pledge  of  the  creditors  ;  he  has,/or 
tA6,/in9t,  surrendered  it;  Jacks  makes  no  opposition;  and  the 
judgment,  or  order  of  the  judge  seems  to  us  conclusive,  as  long  as 
it  stands  as  it  does.  If  judgment  should  be  given^  as  asked  by 
Price,  it  would  be  a  clear  violation  of  the  order  staying  all  legal 
proceedings  against  the  person  and  property  of  Tyler,  and  of 
the  firm.  The  creditors  of  the  firm  have  assembled,  with  the 
exception  of  Price,  and  accepted  what  Tyler  has  offered.  The 
court  has  homologated  their  proceedings,  without  opposition, 
and  we  cannot  permit  one  creditor  to  sell,  through  the  sheriff, 
the  common  pledge  of  all,  and  indirectly  avoid  the  eflfect  of  an 
existing  decree  of  the  court. 

It  is  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  making  the  rule  taken  by  Tyler,  the  syndic,  absolute,  and 
discharging  that  taken  by  Price,  be  affirmed,  he  paying  the  costs 
of  each,  and  of  these  appeals. 


Loms  T.  Knight  and  another  v.  John  Heinnes. 

Where  a  party  to  a  contraot  acknoffirledgei  hia  inability  to  comply  with  his  obligatioiir 
it  ia  imneeeaHtfy  to  pat  him  regularly  in  mora.    G.  0. 2043. 

Appeal  from  the  Commercial  Court  of  New-Orleans,  WatUf  J. 

Vason,  for  the  plaintifEs. 

McCarty  and  HayneSf  for  the  appellant. 

MoBFHY,  J.  The  petitioners  seek  to  recover  of  the  defendant 
9575,  of  which  sum  it  is  alleged  that  $410  were  due  to  the 
steamboat  M azeppa,  owned  by  them,  and  that  the  balcmce  was 
Vol.  IX.  48 
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paid  by  L.  T.  Knight,  as  security  of  the  defendcmt.  They  al- 
lege that  the  latter,  on  the  26th  of  December,  1840,  agreed  to 
pay  this  debt  by  the  sale  to  them  of  a  negro  woman  named 
Winney ;  that  they  have  frequently  demanded  of  the  defendant 
to  make  a  title  to  the  said  slave,  but  that  he  has  always  fiuled 
or  neglected  so  to  do,  because  he  had  himself  no  legal  and  un- 
incumbered title,  and  because  she  was  and  is  subject  to  redhi- 
bitory vices,  being  a  runaway  and  a  thief,  which  had  they 
known,  they  would  never  have  consented  to  take  her  in  pay- 
ment of  their  debt.  The  defendant  admits  that  he  did  agree  to 
sell  the  slave  Winney,  as  set  forth  in  the  petition.  He  avers 
that,  at  the  time  of  this  agreement,  the  wench  was  in  the  plain- 
tiffs' possession,  and  that  he  has  always  been  willing  and  ready 
to  make  a  title  to  them,  and  has  never  been  pat  in  default  so  to 
do.  But  should  the  agreement  be  rescinded,  he  prays  for  judg- 
ment in  reconvention,  for  the  sum  of  8350,  being  for  fourteen 
months  services  of  said  slave,  from  October,  1840,  to  December, 
1841,  at  the  rate  of  925  per  month. 

There  was  a  judgment  below  in  favor  of  the  plaintiffs,  from 
which  the  defendant  has  appealed,  without  making  any  effort 
to  obtain  a  new  trial  below. 

The  defendant  offered  no  testimony  in  support  of  the  defence 
set  up  in  his  answer.  From  that  adduced  by  the  petitioners,  it 
appears  that  he  was  called  upon  to  execute  a  title  to  the  slave, 
according  to  his  agreement,  in  June,  1841.  He  was  told  that, 
the  boat  being  in  want  of  money,  the  plaintiffs  were  anxious  to 
sell  the  said  slave,  as  soon  as  they  could  get  a  title.  He  answer- 
ed that  he  had  not  yet  got  himself  a  title  to  her,  and  that  the 
gentleman  of  whom  he  had  bought  the  slave,  was  out  of  town ; 
that  he  was  expected  to  return  in  a  week  or  t^i  days ;  and  tiiat, 
as  soon  as  he  got  a  title,  he  would  execute  a  bill  of  sale  to  the 
plaintiffs.  This  answer  he  returned,  or  something  to  the  same 
effect,  every  time  he  was  requested  to  give  a  title.  It  is  further 
shown,  that  the  slave  ran  away  from  the  plaintiffs,  shortly  after 
she  was  in  their  possession,  and  is  in  the  parish  jail  of  the  pa- 
rish of  Jefferson,  where  she  has  been  for  a  long  time.  Under 
this  evidence,  the  plaintiffs  were,  we  think,  entitled  to  the  relief 
accorded  to  them  by  the  court  of  the  first  instance.    The  de* 
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fendant  did  not  attempt  to  ahow,  even  at  the  time  of  the  trial 
below,  that  he  had  acquired  the  title  which  he  bound  himself  to 
execute  to  them.  His  acknowledged  inability  to  comply  with 
his  contract,  rendered  it  unnecessary  for  the  plaintiffs  to  put  him 
regularly  in  delay.  Civil  Code,  art.  2042.  Garcia  ei  a/,  v.  Cham-^ 
pamier  et  al.^  8  La.  522. 

Judgment  affirmed. 


Amy  Hbwlett  v.  John  P.  Henderson. 

Though  the  judges  of  the  lower  conrtB  have  better  means' than  theSupreme  Court  of 
aeceitaining  the  TiewB  with  which  a  continuance  is  applied  for,  and  the  latter  is 
generally  disposed  to  sustain  their  decisions  in  such  cases,  yet,  where  it  is  evident 
that  a  continuance  has  been  improperly  refused,  relief  will  be  afforded. 

A  party  to  a  notarial  act  cannot  prove  its  sanulati<Mi  by  parol ;  it  most  be  shown  by  a 
ooonter-letfter,  or  by  the  answers  of  the  other  party  to  interrogatories. 

It  is  sufficient  to  account  for  the  absence  of  an  original,  at  the  time*' when  the  copy  is 
offered  to  be  read  in  evidence. 

A  party  who  has  several  witnesBes,  may  rely  on  the  testimony  of  the  one  whom  he 
eonsiden  the  best ;  he  is  not  bound  to  forego  his  evidence,  and  to  try  his  case  on  the 
evidence  of  those  only  who  may  not  be  so  well  mfonned. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
naiif  J. 

Michel  and  Boadiue^  for  the  plaintiff. 

Elmore  and  W.  W.  Kingf  for  the  appellant. 

Martin^  J.  The  defendant  and  appellant  complains  that  the 
first  judge  incorrectly  refiised  him  a  continuance* 

The  first  time  that  the  cause  was  called  for  trial,  it  was 
continuedt  on  the  defendant's  affidavit  that  a  material  witness 
of  his,  a  resident  of  New-Orleans,  was  absent  on  a  trip  to  Mo* 
hile,  having  left  New-Orleans  a  few  days  before  the  trial,  with- 
out the  knowledge  of  the  defendant,  who  stated  the  fact  expected 
to  be  proven.  At  the  next  court  a  second  continuance  was  ask- 
ed, on  an  affidavit  that  a  commission  had  been  sent  to  Mobile 
to  take  the  deposition  of  the  witness,  who  remained  there,  but 
that  he  happened  to  be  out  of  the  way ;  that  on  being  informed 
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of  this  by  a  messenger  of  his  correspondents,  he  (defendant) 
sent  new  directions  to  have  the  deposition  taken ;  that  he  was 
in  daily  expectation  of  receiving  it ;  and  that  he  neglected  no 
means  to  obtain  it  in  time.  The  continuance  was  reftised. 
Judgment  was  given  against  him,  and,  on  the  next  day,  having 
received  the  deposition,  he  prayed  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence ;  and  this  was  refused.  He  ap- 
pealed. 

The  counsel  of  the  plaintiff  has  reminded  us,  that  we  have 
often  acknowledged  that  the  first  judges  possess  infinitely  bet- 
ter means  than  ourselves,  of  ascertaining  the  dispositions  in 
which  suitors  seek  a  continuance  of  their  causes ;  and  that, 
consequently,  we  feel  always  a  great  disposition  to  sustain  their 
decisions  in  such  cases ;  but  the  parties  litigant  must  not  con- 
clude from  these  declarations,  that  this  court  must  always  de- 
cline to  listen  to  the  complaint  of  a  party,  who  urges  that  a  con- 
tinuance was  improperly  refused. 

The  absence  of  the  witness  without  the  fault  of  the  defen- 
dant, his  materiality,  the  facts  intended  to  be  proven  by  him,  and 
the  hope  of  his  attendance  at  the  next  court,  were  sworn  to. 
No  circumstance  could  possibly  excite  suspicion,  and  the  con- 
tinuance was  readily  granted.  On  the  rising  of  the  court,  the 
defendant  took  out  a  commission,  which  he  sent  to  the  city  of 
Mobile,  where  he  had  learned  that  his  witness  remained ;  and, 
on  being  informed  that  the  casual  absence  of  the  latter  had  pre- 
vented the  execution  of  the  commission,  he  sent  new  directions 
to  have  it  executed  and  transmitted  as  soon  as  possible.  His 
affidavit  stated  that  he  had  resoited  to  every  legal  means  in  his 
power,  and  his  hourly  expectation  of  receiving  the  testimony. 

Besides  this,  he  made  oath  that  one  Gibbes,  another  witness 
of  his,  who  resides  in  New-Orleans,  had  gone,  on  urgent  busi- 
ness, to  Donaldsonville,  the  day  previous  to  the  trial,  contrary 
to  the  expectation,  and  without  the  knowledge  of  the  defendant, 
from  whom  he  had  concealed  his  intended  departure  to  avoid 
being  prevented  by  a  subpcena  from  availing  himself  of  a  boat 
going  to  Donaldsonville. 

It  is  difficult,  indeed,  to  discover,  on  what  ground  our  learned 
brother  refused  the  second  continuance,  or  to  grant  a  re-hear- 
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ing,  or  new  trial  'wten  the  testimony  arrived  from  Mobile.  The 
counsel  for  the  plaintiff  and  appellee  has  suggested  to  us,  that 
the  defendant's  answer,  although  it  alleged  a  simulation  of  the 
act  under  which  the  plaintiff  claimed,  did  not  aver  the  existence 
of  a  counter-letter ;  that  the  simulation  of  a  notarial  €M!t  cannot, 
indeed,  be  shown  by  parol  evidence ;  and  that  the  party  must  pro- 
vide a  counter-letter.  But  this  is  not  essential ;  the  absence  of 
such  a  letter  could  not  be  urged,  by  a  party  whose  conscience  was 
sought  to  be  probed.  Further :  the  coimsel  for  the  plaintiff  has 
shown  that  the  defendant  stated  only  that  he  had  a  copy  of  the 
counter-letter,  without  accounting  for  the  absence  of  the  origi- 
nal. We  are  of  opinion  that  it  was  sufficient  to  account  for 
the  absence  of  the  original,  before  the  copy  was  offered  to  be 
read.  Lastly,  the  counsel  urged  that  the  plaintiff  had  two  wit- 
nesses, both  of  whom  are  subscribing  witnesses,  and  that  the 
first  continuance  was  obtained  on  the  absence  of  one  of  them 
only,  without  showing  why  the  trial  was  not  proceeded  with  as 
to  the  other,  who,  it  is  said,  was  present.  The  record  does  not 
diow  the  presence  of  that  witness  in  court.  The  party  who 
has  several  witnesses,  may  rely  on  the  testimony  of  him  whom 
he  considers  the  best,  and  is  not  bound  to  forego  his  evidence, 
and  try  his  case  with  the  aid  of  those  only  who  may  not  be  so 
well  informed. 

The  District  Court,  in  our  opinion,  erred. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  and  the  case  remanded  for  a  new  trial ; 
the  plaintiff  and  appellee  paying  the  costs  of  the  appeal. 


THOifAB  LocKHART  and  others  v.  Robert  B.  Jokes. 

In  a  eonteit  between  an  intervening  party  and  the  plaintifib,  attaching  eiediton,  the 
evidence  of  an  agent  of  the  intervenon,  to  whom  billa  of  lading  of  the  property  at 
tached  had  been  delivered,  is  admlnible  to  prove  etatements  made  by  the  debtor 
as  to  the  purpose  to  which  the  property  was  to  be  applied.  They  are  part  of  the  re* 

The  Jtatement  of  a  witneaithat  a  judgment  had  been  obtained  in  an  action  between 
certain  parties,  and  had  been  aesigned  to  a  third  penon,  is  inadmi«b1e.    The  re- 
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cord  of  the  judgment  and  the  written  aodgroment,  are  the  best  evidence.    Inferior 
evidence  cannot  be  received,  until  it  is  shown  that  the  best  cannot  b^  obtained. 

Where  the  evidence  discloses  that  a  written  agreement  must  have  existed,  the  testi- 
mony of  a  witness  as  U>  his  impressions  of  its  contents,  cannot  be  admitted.  The 
agreement  should  be  produced,  or  accounted  for  in  some  legal  manner. 

The  affidavit  of  a  party  that  <*  he  had  handed  over  a  certain  letter  to  his  oounad 
for  perusal,  and  that  the  said  letter  has  been  lost  or  mislaid,  he  not  being  aUe  to 
find  the  same  in  his  office,  after  making  diligent  search  for  it,"  is  insufficient  to  jus- 
tify the  introduction  of  secondary  evidence. 

Whether  a  party  is  bound  by  the  admissions  of  statements  in  a  letter,  the  contents  of 
which  areoflbred  to.be  proved,  is  aqaeetion  wbksh  goes  to  the  effbct,  and  mot  the  ad- 
miflsibility  of  the  evidence. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Garland,  J.  The  plaintiffs  sue  Jones  for  the  sum  of  $3,000, 
*^  as  an  advance,  to  be  repaid  by  consignments  of  cotton"  during 
the  season,  and  for  commissions  and  interest.  The  defendant 
being  a  non-resident,  an  attachment  was  taken  out  and  levied 
on  134  bales  of  cotton,  marked  with  the  initial  letters  of  J<mes' 
name.  Jacob  Wilcox  gave  a  bond,  with  security,  to  satisfy 
said  judgment  as  might  be  rendered,  and  the  cotton  was  de* 
livered  to  him. 

The  attorney  appointed  to  represent  Jones,  answered  by 
a  general  denial.  About  ten  months  after  the  bonding  of  the 
cotton,  Wilcox,  Anderson,  &  Go.  claimed  the  cotton,  alleging 
that  it  is  their  property,  and  not  Jones',  for  this,  that  Jones, 
being  indebted  to  them  in  the  sum  of  about  $456  86,  they  em- 
ployed Mr.  Trezvant,  a  lawyer  at  Memphis,  to  collect  or  settle 
the  same.  That  their  attorney,  being  so  authorized,  employed 
one  Moon  as  a  special  agent  to  receive  the  cotton,  which,  by 
an  agreement  between  Trezvant  and  Jones,  was  to  be  re- 
ceived by  said  intervenors,  as  far  as  the  same  might  go,  in 
payment  of  said  debt.  They  aver  that  the  cotton  was  actual- 
ly delivered  into  the  hands  of  Moon,  their  agent,  and  by  him 
shipped  for  the  purpose  aforesaid,  consigned  to  Jacob  Willcox, 
one  of  the  intervenors,  and  formed  a  part  payment  upon  the 
aforesaid  debt ;  wherefore  it  is  not  liable  to  be  seized  or  sold 
to  pay  the  plaintiffs'  debt. 

On  the  trial  the  deposition  of  Trezvant  was  permitted  to  be 
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read,  notwithstanding  the  objections  of  the  plaintiffs'  counsel. 
He  swore  that  in  the  year  1838,  Aliens,  Clark,  &,  Co.,  obtained 
a  judgment  against  Jones  and  others,  for  upwards  of  $4,000. 
This  judgment  **  was  soon  after  transferred  or  assigned,  as 
witness  thinks,  to  Willcox,  Anderson  Sl  Co.,  at  least  he  was 
in£miied  that  Mr.  Willcox  of  that  house  had  the  control  of  it,'' 
and  he  was  instructed  to  account  to  him  fmr  it  He  further  says, 
that  Jones,  being  desirous  of  getting  further  indulgence,  a  cor- 
despondence  was  opened  through  him  (witness)  with  Willcox, 
irhich  resulted  in  an  agreement,  that  if  Jones  would  ship  to 
Willcox  by  the  3l8t  of  January,  1840,  cotton  or  other  pro- 
duce, and  permit  him  to  pay  himself  out  of  the  proceeds, 
liiat  then  he  (Willcox)  would  stay  the  execution  until 
that  date,  which  was  done.  The  witness  says,  that  he  bc" 
lieves  Jones  was  first  bound  to  pay  Willcox  by  accept^ 
draft  on  New  Orleans,  and  that  on  the'  1st  January,  1840, 
Willcox  was  informed  by  the  acceptors  that  Jones  had  nol 
furnished  them  with  means  to  pay  the  bill  or  draft,  where- 
upon he  was  instructed  to  have  all  Jones'  property  seized,  if 
he  did  not  at  once  send  down  cotton.  This  he  agreed  to  do, 
and  sometime  in  the  month  of  February,  1840,  two  flat  boats, 
were  sent  down  loaded  with  cotton  to  Willcox.  One  of  the 
boats  was  perhaps  sent  in  January,  1840.  He  says  that  he 
paid  Albert  Moon  #40  to  go  and  attend  to  the  shipping  of  the 
cotton,  and  this  he  did,  sending  down,  as  he  informed  witness, 
bills  of  lading,  &c.  One  boat  carried  between  sixty  and 
seventy  bales,  and  the  other  between  seventy  and  eighty  bales. 
The  first  arrived,  and  was  sold  by  Willcox,  and  the  amount 
credited  on  the  debt  of  Jones.  The  other  load  was,  as  witness 
was  informed  by  Willcox,  attached  in  this  action.  The  cotton 
was  considered  by  all  parties  as  the  means  of  liquidating  that 
particular  debt,  and  the  execution  was  then  in  the  hands  of 
the  sheriff,  and  virtually  bound  the  cotton  before  it  was 
shipped.  The  witness  says  that  Jones  told  him,  that  he  pur- 
chased most  of  the  cotton  for  the  purpose  of  paying  this  debt. 
The  testimony  of  Moon  was  also  received,  who  says  he  was 
employed  at  Memphis,  to  go  to  Jones'  to  receive  some  cotton 
for  the  intervenors ;  that  upon  his  arrival  he  told  his  business". 
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when  Jones  delivered  the  bills  of  lading,  one  of  which  he  re* 
cognised  when  produced  in  court ;  and  that  he  understood  him 
to  say  that  he  wished  the  proceeds  of  the  cotton  to  go  to  the 
payment  of  the  debt  claimed  by  the  interveners.  The  cotton 
was  not  at  Jones'  when  the  witness  went  there,  and  he  never 
saw  it.  He  gave  a  receipt  for  the  bills  of  lading,  but  it  was  not 
produced,  nor  its  contents  proved.  The  intervenors  also  proved 
by  their  clerk,  the  contents  of  the  letter  from  Jones,  said  to 
have  been  lost ;  also  that  he  was  indebted  in  the  manner  before 
stated,  and  that  the  bills  of  lading  were  in  the  hands  of  WiU- 
cox,  before  the  cotton  was  attached.  The  bill  filed  in  the  re- 
cord shows,  that  the  cotton  was  ^*  shipped  by  James  Bond  for 
Robert  B.  Jones,"  with  the  initials  of  his  name  marked  on  it, 
oonsigned  to  Willcox.  The  bill  not  produced,  is  admitted  to 
be  in  the  same  form. 

The  intervenors  had  a  judgment  in  their  favor,  and  the 
plaintiffs  have  appealed. 

Our  attention  has  been  called  to  various  bills  of  exception, 
which  are  all  that  it  will  be  necessary  to  notice,  as  our  opinion 
upon  them  makes  it  necessary  to  reverse  the  judgment,  and  re- 
mand the  case ;  and,  as  it  may  prevent  future  difficulty,  we  notice 
aU  the  bills,  although  somewhat  different  from  the  usual  prac- 
tice. 

The  first  is,  to  the  opinion  of  the  court  receiving  in  evidence, 
**  the  statement  of  A.  G.  Moon,  that  in  a  conversation  with 
Jones,  he  stated  that  he  wished  the  cotton  to  go  in  payment  of 
a  debt  due  to  Willcox,  Anderson  6c  Co.,"  which  was  objected  to 
by  the  counsel  for  the  plaintiff.  In  this  we  think  the  court  did  not 
err.  Moon  was  sent  as  the  agent  of  the  interveners,  to  receive 
the  cotton.  He  says  that  he  never  saw  it,  'but  that  the  bills  of 
lading  were  delivered  to  him,  and  that  he  gave  a  receipt  for 
them.  If  that  should  be  considered  a  delivery  of  the  cotton,  it 
is  right  that  the  purpose  for  which  it  was  delivered  should  be 
stated.  It  is  a  part  of  the  res  gestm^  and  the  interveners  are 
entitled  to  the  full  benefit  of  it. 

The  next  exception  taken  by  the  plaintiffs,  is  to  so  much  of 
the  deposition  of  Trezvant,  *'  as  states  that  a  judgment  was 
obtained  by  Aliens,  Clarke  &  Co.  against  Jones,  and  that  the 
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same  was  assigned  to  Willcox,  Anderson  &  Co.,  because  the 
judgment  and  assignment  were  the  best  evidence  of  the  facts, 
which  were  not  produced.'*  The  court  below,  we  think,  erred 
in  admitting  this  evidence.  It  was  not  the  best  of  which  the 
nature  of  the  case  admitted.  The  plaintiffs  had  a  right  to  in- 
sist on  the  production  of  the  record  of  the  suit  of  Aliens^  Clarke 
4*  Co.  V.  Jones^  and  of  the  written  assignment  of  it  to  the  in- 
tervenors,  if  one  ever  existed.  The  plaintiffs,  also,  object  to 
so  much  of  the  deposition  of  Trezvant,  ^  as  states  an  agree- 
ment between  Willcox  and  Jones,  because  the  witness  does  not 
state  it  of  his  own  knowledge,  or  from  any  other  legal  source 
of  information."  This  seems  to  us  a  very  general  kind  of  ex- 
ception, and  well  calculated  to  place  the  judge  in  a  false  posi- 
tion ;  and  it  is  somewhat  surprising  that  he  should  have  signed 
it,  without  some  remark  or  explanation.  If  the  witness  did 
state  any  fact  not  within  his  own  knowledge,  or  not  derived 
from  any  legal  source  of  information,  then  v  it  was  certainly 
wrong  in  the  judge  to  permit  it,  when  objection  was  made. 
We  suppose  the  objection  was  intended  to  apply  to  the  state- 
ment of  the  witness,  that  a  correspondence  had  been  opened, 
through  him,  between  Willcox  and  Jones,  which  resulted  in  an 
agreement  as  to  the  disposition  of  the  proceeds  of  the  cotton. 
If  so,  we  think  that  correspondence  ought  to  have  been  pro- 
duced, as  the  agreement  must  have  been  in  writing ;  and  the 
witness  should  not  have  been  permitted  to  give  his  impression, 
or  opinion  of  its  contents.  The  agreement  should  have  been 
produced,  or  accounted  for  in  some  legal  manner. 

The  plaintiffs  also  objected  ^*  to  such  parts  of  said  deposition 
as  stated,  that  the  cotton  was  considered  by  all  parties  as  the 
means  of  liquidating  the  debt  due  to  Willcox,  Anderson  &  Co., 
because  such  statements  were  hearsay."  From  the  deposition 
of  the  witness,  it  seems  that  he  never  conferred  with  Willcox 
personally ;  nor  is  it  clear  that  he  did  so  with  Jones.  What- 
ever did  take  place,  or  whatever  was  done,  it  appears  from  the 
deposition,  was  in  writing ;  therefore,  the  witness  should  not 
have  been  permitted  to  state  what  was  his  opinion,  or  what  he 
considered  the  agreement  of  the  parties.  The  agreement,  if  in 
writing,  should  have  been  produced. 

Vol  IX  49 
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The  next  exception  of  the  plaintiffs  is,  to  the  admission  of 
Turner  as  a  witness,  to  prove  that  Jones  had  admitted  to  WiU- 
cox  that  he  was  indebted  to  him  in  a  sum  of  about  four  thou- 
sand  five  hundred  dollars,  and  that,  "  the  indebtedness  arose  out 
of  a  judgment  obtained  against  said  Jones  in  Tennessee,  by 
some  one,  who  had  assigned  the  same,  in  writing,  to  Willcox, 
Anderson  &  Co/'  The  exception  does  not  state  the  testimony 
of  the  witness  very  fully ;  yet,  we  are  of  opinion,  that  the  oourt 
below  should  not  have  permitted  him  to  say  anything  about  the 
judgment,  or  assignment  in  writing.  The  record  and  assign- 
ment in  writing,  were  the  best  testimony,  and  none  inferior 
should  have  been  admitted,  until  it  i;^as  legally  shown  that  the 
best  evidence  could  not  be  obtained. 

The  plaintiffs,  further,  excepted  to  the  opinion  of  the  court, 
giving  permission  to  the  witness,  Turner,  to  state  the  existence 
and  contents  of  a  letter,  written  by  Jones  to  Willcox,  relative 
to  the  cotton,  about  the  time  of  shipment,  the  intervenors  al- 
leging that  it  was  lost  That  a  letter  existed,  is  clear  from  the 
statement  of  the  witness ;  but  that  such  evidence  of  its  loss 
was  given,  as  justified  the  admission  of  parol  evidence  of  its 
contents,  we  cannot  admit.  The  affidavit  of  Willcox,  in  effect, 
states,  that  he  had  given  the  letter  to  his  counsel,  for  the  pur- 
pose of  enabling  them  to  see  that  his  claim  was  just  and  equit- 
able ;  that  he  has  since  made  diligent  search  for  it  in  his  (Will- 
cox') office,  and  cannot  find  it.*  That  such  a  showing  is  in- 
sufficient to  permit  the  introduction  of  secondary  evidence  to 
prove  the  contents  of  a  written  paper,  is,  we  think,  too  clear  to 
admit  of  doubt  or  argument ;  and  the  court  erred  in  permitting 


•  Th6  depontiofi  of  WiUoox  gt&ted :  '<  That  about  the  94th  of  Febraaiy,  1840,  he 
leceivod  a  letter  from  Robert  B.  Jonee,  of  Tiptoa  county,  Tenneowe,  dated  the  18th 
day  of  Febmary,  1840,  stating  that  he,  the  said  Jones,  had  purchased  cotton  to  send 
to  Willcox,  Anderran  Sl  Co.,  in  payment  of  the  debt  he  was  owing  them,  and  that  the 
same  would  be  shipped  to  them  on  flatboats  out  of  the  Hatohie  ityer ;  that  the  letter 
referred  to,  was,  with  other  papers  relating  to  this  case,  handed  over  to  one,  or  both  of 
the  attorneys,  for  examination  and  perusal,  to  show  the  just  and  equitaUe  claim  of 
Willcox,  Anderson  db  Co.  to  the  property ;  and  that  said  letter  had  been  lost,  or  mis- 
laid, he  not  being  able  to  find  the  same  in  his  office,  after  making  diligent  search 
for  if 
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the  witness  to  testify  as  to  the  contents  of  the  letter  of  the  18th 
of  February,  1840,  from  the  defendant  Jones. 

The  last  exception,  it  seems  to  us,  goes  more  to  the  effect  of 
the  statement  of  the  contents  of  the  letter,  than  to  the  admissi- 
bility of  such  contents.  Whether  the  plaintiffs  are  bound  by 
the  admissions,  or  proofs  of  the  contents  of  said  letter,  is  a 
question  to  be  decided,  after  an  examination  of  the  testimony, 
and  a  trial  upon  the  merits. 

When  we  throw  out  of  consideration  all  the  testimony  which 
we  think  was  improperly  admitted,  we  think  there  is  not  suffi- 
cient to  sustain  the  demand  of  the  intervenors  ;  but,  as  there  is 
a  strong  probability  that  the  record  and  assignment  can  be  pro- 
duced, we  think  that  justice  requires  that,  as  between  the  plain 
tiffs  and  interveners,  the  case  should  be  remanded  for  a  new 
trial. 

It  is  ordered  and  decreed,  that  the  judgment  appealed  from 
be  annulled  and  reversed,  and  the  case  remanded  for  a  new 
trial,  with  directions  to  the  judge  to  decide,  in  relation  to  the 
evidence  offered,  as  directed  in  the  foregoing  opinion,  and  in 
other  respects  to  proceed  according  to  law ;  the  interveners 
paying  the  costs  of  this  appeal. 

P.  Anderson^  for  the  appellants. 

CuIberUonf  for  the  defendant. 

Joiepha^  for  the  interveners. 
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In  an  aetkm  for  liamaget  for  a  malicioai  protecntkm,  malice  ia  wiiaUy,  trat  not  al^rayt 
inqilied,  from  the  want  of  probable  canie  for  the  proeecution ;  it  will  not  be  implied 
where  the  penon  againat  whom  it  ia  charged,  ie  a  man  of  high  repntation,  of  a  ha* 
mane  diipoeition,  and  nothmg  indnoes  the  belief  that  he  had  any  cauie  of  diapleaaure 
which  could  prompt  hiin  to  injure  the  perMm  he  had  accuaed. 

In  an  action  for  damagea  for  a  malidoai  pioaecutlon,  the  jury,  ha? hig  been  ohaigad 
thai  the  defendant  could  only  be  made  liable  hi  caoe  the  praaaentkmwia  without 
probaUe  oauie  and  malicioua,  brought  m  a  eealed  ferdicL    The  foreman  harfaig 
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informed  the  counsel  for  the  defendant,  that  the  jury  had  given  a  reidict  for  the 
plaintiff,  as  a  matter  of  charity,  though  he  and  nearly  all  the  other  jurors  thought 
there  was  no  maiice,  the  counsel  for  the  defendant  moved  the  court,  previous  to  the 
opening  of  the  verdict,  that  the  jury  be  asked  whether  it  was  their  intention  to  con, 
viot  the  defendant  of  malice.  The  counsel  of  the  plaintiff  opposed  the  motion,  and 
his  opposition  was  sustained.  On  appeal :  Held,  that  the  opposition  was  correclly 
sustained. 

After  a  verdict  has  been  rendered,  it  is  not  in  the  power  of  any  number  of  the  junns, 
nor  all  of  them,  to  deprive  the  party  who  has  obtained  it,  of  any  advantage  resulting 
therefrom.  No  declaration,  though  under  oath,  of  any  member  of  the  jury,  as  to  the 
reasons  which  led  to  the  verdict*  can  be  listened  to. 

The  plaintiff  in  an  action  for  damages  for  a  malicious  prosecution  must  prove  the  want 
of  probable  oause.  There  must  be  some  positive  evidence  to  show  that  the  prosecu- 
tion was  groundless. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Martin,  J.  This  is  an  action  for  a  malicious  prosecution  of 
the  plaintiff,  in  which  he  was  acquitted  of  a  theft  wherewith 
he  was  charged  by  the  defendant,  against  whom  there  was  a 
verdict  for  five  hundred  dollars,  and  judgment  accordingly.  The 
latter  appealed.  His  counsel  has  placed  his  hope  of  relief  at 
our  hands,  on  the  ground  of  the  absence  of  malice  on  his  part. 
Express  malice  is  not  pretended  to  have  been  proven ;  but  the 
counsel  of  the  plaintiff  and  appellee,  has  strongly  contended  that 
implied  malice  resulted  from  the  absence  of  probable  ground  of 
suspicion.  This  argument  assumes  that  malice  is  always  to  be 
implied  from  the  absence  of  such  probable  cause.  In  the  c€ise  of 
Grant  v.  Dettel  (3  Rob.,  17),  we  recognised  the  principle  of  the 
common  law  of  England,  cited  in  2  Starkie,  912,  1  Salk.  14, 
1  Lord  Raymond,  374,  Addison's  Rep.,  270,  according  to  which 
the  fact  of  malice  is  usually  inferred  from  the  want  of  any 
probable  cause  or  excuse  for  the  prosecution,  which  is  an  affirm- 
ative pregnant  with  the  negative,  that  malice  is  not  always  to 
be  implied  from  the  absence  of  proof  of  such  cause  or  excuse,  as 
probably  when  the  party  against  whom  malice  is  charged  is  a 
man  of  high  reputation  and  standing,  of  a  humane  disposition, 
and  nothing  induces  the  belief  that  he  had  any  cause  of  dis- 
pleasure which  might  prompt  him  to  injure  the  person  he  had 
accused.  In  the  present  case,  there  is  no  evidence  of  any  cir- 
cumstance from  which  a  disposition  in  the  defendant  to  injure 
the  plaintiff  could  be  suspected.     Let  us  moreover  see  whether 
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there  was  not  some  probable  cause  of  suspicion.  One  of  the 
witnesses,  Erwin,  deposes  that  the  plaintiff  told  him  that  defen- 
dant had  three  boxes  of  money  in  his  loft,  nailed  up  to  be  sent  to 
France,  and  that  it  was  a  pity  the  old  rascal  had  that  money ; 
and  that  he  has  frequently  seen  the  plaintiff  selling  goods  in  the 
absence  of  the  defendant,  and  pocketing  the  money.  The  plain- 
tiff's  trunk  was  examined  by  an  officer,  and  before  this  was. 
done  the  defendant  said  that  his  money  was  wrapped  in  paper 
of  a  kind  which  he  produced,  and  that  there  were  rolls  of  that 
paper  containing  twenty-five  cents  pieces,  forty  of  which  were 
in  each  of  those  rolls ;  they  were  found — several  rolls,  say  three 
or  four,  one  of  which  only  was  opened  and  examined,  and  ap- 
peared to  contain  the  number  of  twenty-five  cents  pieces,  which 
the  defendant  had  stated.  The  paper  of  the  rolls  was  of  the 
kind  which  the  defendant  had  shown,  but  such  a  paper  is  not 
uncommon  in  other  stores. 

The  verdict  in  this  case  was  brought  into  court  sealed,  and, 
before  it  was  opened,  the  defendant's  counsel  prayed  that  the 
jurors  might  be  polled,  and  specially  asked,  whether  they  in- 
tended to  convict  the  defendant  of  malice.  This  was  opposed 
by  the  adverse  counsel,  and  the  opposition  sustained.  In  this, 
the  court  did  not  err ;  for  it  expressly  instructed  the  jury  that 
the  defendant  was  liable,  only  in  case  his  prosecution  was  with- 
out probable  cause,  and  malicious. 

The  motion  to  have  the  jurors  polled  was  made  on  the  infor- 
mation which  the  foreman  had  given  to  the  counsel  of  the  de- 
fendant, without  any  question  being  put  to  him,  that  the  jury 
had  given  five  hundred  dollars  to  the  plaintiff  as  &,  forced  charity^ 
and  that  he,  and  nearly  all  the  other  jurors  were  of  opinion  that 
there  was  no  malice  on  the  part  of  the  defendant ;  and  the  fore- 
man added,  that  he  was  ready  to  make  such  a  statement  before 
the  court,  as  soon  as  the  verdict  should  be  opened  and  read. 
The  defendant,  unsuccessfully,  sought  to  avail  himself  of  the 
above  circumstances  to  obtain  a  new  trial. 

In  the  case  already  cited,  we  expressed  the  opinion  that,  ^  if 
proof  of  want  of  probable  cause  were  not  required  on  the  part 
of  a  plaintiff,  every  prosecutor  would  be  exposed  to  an  action  in 
every  case  of  acquittal.     There  must  be  some  positive  evidence 
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to  show  that  the  prosecution  was  groundless.*'    See  the  authori- 
ties cited. 

In  the  present  case,  the  plaintiff  shows  no  proof  of  malice 
in  the  defendant,  except  the  failure  of  the  prosecution,  be 
sides  his  allegation  of  the  total  and  absolute  absence  of  any 
ground  of  suspicion.  The  defendant's  counsel  urges,  that  he 
sought  to  protect  his  money  from  theft,  not  in  an  iron  chest,  but 
by  concealment  in  a  part  of  his  house  in  which  money  is  sel- 
dom lodged ;  that  the  plaintiff  was  one  of  the  few  persons,  per- 
haps the  only  one,  to  whom  the  place  of  concealment  was 
known ;  that  he  had  expressed  his  regret  at  the  defendant's 
possession  of  that  money ;  and  he  concludes  that  this  circum« 
stance  induced  suspicion  to  light  on  the  plaintiff,  and  that  the 
evidence  of  his  infidelity,  in  other  money  matters,  strengthened 
the  presumption.  The  examination  of  the  plaintiff's  money  in 
his  trunk,  the  paper  in  which  it  was  enclosed,  the  number  and 
▼alue  of  the  pieces  in  the  roll  examined,  certainly  did  not  au- 
thorise the  plaintiff's  conviction;  but  they  must  have  some 
weight  in  justifying  the  defendant's  suspicions. 

The  plaintiff  and  appellee's  counsel  has  presented  to  us,  as  a 
circumstance  from  which  malice  may  be  inferred  in  the  defen- 
dant, that  he  endeavored  to  injure  the  plaintiff,  by  improperly 
obtaining  possession  of  letters  directed  to  the  plaintiff,  and  open- 
ing them.  It  is  in  evidence  that  the  defendant  laid  before  the 
Recorder  certain  letters  directed  to  the  plaintiff,  but  it  is  not 
shown  in  what  manner  he  obtained  them,  nor  that  he  opened 
them ;  his  object  in  producing  them,  was  to  support  the  prose- 
cution. We  cannot  judge  of  his  motives  in  instituting  the  suit» 
from  a  step  afterwards  taken.  The  effort  which  the  defendant's 
counsel  made,  and  the  counsel  of  the  plaintiff  defeated,  to  ob- 
tain from  the  jurors  their  respective  opinion  on  the  score  of  the 
malice  imputed  to  him,  maybe  to  us,  evidence  of  his  conscious- 
ness of  right  conduct ;  but  could  not  deprive  his  adversary  of 
the  legitimate  exercise  of  the  right  he  had  to  prevent  a  ques- 
tion, which  the  law  did  not  authorise,  being  put  to  the  jury. 
After  a  verdict  has  been  recorded,  it  ought  not  to  be  in  the 
power  of  all,  or  any  number  of  the  jurors,  to  deprive  the  party 
who  has  obtained  it,  of  any  advantage  resulting  therefrom. 
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The  affidavit  of  the  defendant's  coonsel  was,  in  our  opinion^  im- 
properly ready  to  state  the  unsworn  declaration  of  the  foreman 
of  the  jury,  which,  even  if  it  had  been  supported  by  that  gen- 
tleman's oath,  could  not  have  been  listened  to.  Admitting  that 
the  fact  disclosed  by  the  foreman,  forms  no  legal  evidence  on 
which  the  judge  could  act,  yet,  joined  to  the  presumption  of  the 
absence  of  malice,  which  results  from  the  testimony  before  us, 
we  cannot  absolutely  repel  the  impression  made  upon  us,  that 
the  jury  considered  themselves  authorised  to  dispose  of  part  of 
a  suitor's  property  as  a  forced  charity. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Parish  Court 
be  reversed,  and  that  ours  be  for  the  defendant  as  in  case  of 
non-suit,  with  costs  in  both  courts. 

Preaux  and  Schmidt,  for  the  plaintiff. 

BoBdiusj  for  the  appellant. 


John  M.  Baoh  v.  Woxiam  C.  Goodbicb. 

A  debtor  whoie  property  is  stUched  oaxinot  diTeet  himself  of  it,  eo  m  to  defeat  the 
righto  of  the  atUcbing  creditor. 

The  oUigation  of  a  vendor,  under  hie  warranty,  to  defend  the  title  of  his  vendee, 
constitutee  a  Bofficient  totorest  to  enable  him  to  enjoin  a  eale  of  the  property,  at- 
tempted by  a  third  penon 

Appbal  from  the  District  Court  of  the  First  District,  Bucha- 

fMPl,  J. 

MoBPBY,  J.  The  petitioner  prayed  fo^  and  obtained  an  in- 
junction from  the  Parish  Court  of  the  parish  of  Jefferson,  to 
prevent  the  sale  of  six  lots  of  ground  in  the  suburb  Bouligny, 
in  said  parish,  in  square  No.  4,  and  numbered  from  two  to 
to  seven,  on  a  plan  drawn  up  by  Chiyrles  F.  Zimpel,  and  de- 
posited in  the  office  of  Louis  T.  Cairo,  notary  public.  These  lots 
bad  been  levied  upon  to  satisfy  a  judgment,  rendered  by  that 
court  in  a  suit  brought  by  attachment  against  one  Asa  Patten- 
gill,  by  the  defendant,  W.  C.  Goodrich,  in  1886.  The  grounds 
alleged  are,  in  substance,  that  these  lots  are  not  the  property 
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of  the  said  Asa  Pattengill,  by  whom  they  had  been  sold,  on  the 
17th  January,  1837,  to  one  Duncan  McMillen,  who  conveyed 
them  to  the  petitioner  on  the  3d  of  June  following ;  and  that 
the  lots  now  belong  to  William  Hanneman,  who  purchased 
them  from  the  petitioner,  and  whose  title  to  them  the  petition- 
er is  bound  to  warrant  and  defend ;  and  moreover,  that  all  the 
proceedings  had  in  the  said  suit  are  null  and  void,  because  no 
citation  was  ever  served  therein  in  the  manner  prescribed  by 
law.  The  defendant  denied  that  John  M.  Bach  had  any  inter- 
est whatever  in  the  property  attached,  as  he  alleges  it  to  be 
vested  in  William  Hanneman,  and  does  not  show  himself  to  be 
the  lawful  agent  of  the  latter ;  he  averred  that  the  proceedings 
in  his  suit  against  Pattengill  were  regular  and  legal,  and  that 
Bach  was  without  any  right  to  institute  an  action  to  annul 
them,  as  he  was  not  a  party  to  the  suit.  He  further  averred 
that  the  sale  by  Asa  Pattengill,  an  absconding  debtor,  to 
McMillen,  was  fradulent,  collusive,  and  made  with  a  view  to 
ii\jure  his  creditors,  and  that  John  M.  Bach  knew  that  the 
property  was  attached  when  he  purchased  the  same  of  McMil- 
len, and  knew  also  of  the  fraudulent  conduct  of  the  said  Mc- 
Millen and  Pattengill. 

The  injunction  having  been  dissolved,  with  damages,  the 
petitioner  appealed  to  the  District  Court,  which  reversed  the 
judgment  of  the  Parish  Court  of  Jefferson,  and  made  the  in- 
junction perpetual.  From  this  last  judgment,  the  defendant 
prosecutes  the  present  appeal. 

The  record  does  not  show  the  precise  date  of  the  execution 
enjoined,  but  it  must  have  been  subsequent  to  the  11th  of 
March,  1842,  when  the  judgment  was  rendered  against  Patten- 
gill, in  the  Parish  Court  of  Jefferson.  Long  before  this  time, 
to-wit,  on  the  17th  of  January,  1937,  Pattengill  is  shown  to 
have  parted  with  his  interest  in  these  lots,  by  selling  them  to 
McMillen,  the  plaintiff's  vendor,  and  no  evidence  what- 
ever has  been  offered  to  show  fraud  or  simulation  in  this  sale ; 
but  it  is  urged  that  the  lots  in  question,  having  been  attached 
by  the  defendant  on  the  6th  of  December,  1836,  in  the  suit  he 
brought  against  Pattengill,  they  could  not  be  sold  to  his  preju- 
dice.   If  this  were  clearly  made  to  appear,  the  validity  of  the 
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subsequent  sale  might  well  be  questioned,  as  a  debtor  whose 
property  is  attached  cannot  divest  himself  of  it,  so  as  to  defeat 
the  rights  of  the  attaching  creditor.  8  Mart.  p.  395.  But  upon 
examination  of  the  record  we  think,  with  the  District  Judge, 
that  the  defendant  has  failed  conclusively  to  show  that  the 
property  claimed  by  the  plaintiflT,  and  levied  upon  by  the  present 
sheriff  of  Jefferson  in  the  suit  of  Goodrich  v.  PattengUly  is  the 
same  which  was  attached  by  his  predecessor  at  the  inception 
thereof.  The  return  of  the  sheriff  bearing  date  the  6th  of  De- 
cember, 1836,  contains  no  description  of  the  lots  attached  ;  it 
only  describes  them  as  being  those  previously  seized  under  a 
writ  of  seizure  and  sale  issued  from  the  First  Judicial  District 
Court,  at  the  suit  of  Joachim  Kohn^  Syndic  of  the  creditors  of 
Ls.  Botdligny  v.  Asa  Pattengill,  and  which  were  to  be  sold  on 
that  day.  To  show  the  identity  of  the  lots  attached  with  those 
now  seized  and  claimed  in  this  suit,  the  record  should  have 
contained  the  seizure  made  at  the  suit  of  /.  Kokn^  Syndic,  re- 
ferred to  in  the  sheriff's  return  of  the  writ  of  attachment. 
The  obligation  of  the  plaintiff  to  defend  the  title  derived  from 
him  by  the  present  owner  of  the  property,  constituted,  we 
think,  a  sufficient  interest  to  enjoin  the  sale.  Having  shown 
title  in  his  assignees,  it  was  incumbent  upon  the  defendant  to 
show  clearly  that  the  conveyance  to  McMillen  was  made  in 
fraud  of  his  vested  rights  under  his  attachment,  and  was  con- 
sequently  null  as  to  him. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs ;  reserving  however,  to  the  de- 
fendant the  right  of  prosecuting  the  sale  of  the  lots  in  question, 
by  means  of  an  alias  writ,  on  his  proving  their  identity  with 
those  attached  in  his  suit  against  Asa  Pattengill. 

Durante  for  the  plaintiff. 

Jourdain,  for  the  appellant. 
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Cathaeine  Good  v.  John  McbrrYSE  and  another. 

Afpeal  from  the  City  Court  of  New  Orleans,  Collins^  J. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  of 
non-suit,  in  favor  of  one  of  the  defendants.  She  sued  them  as 
partners  on  a  note  evidently  made  by  one  of  them  only,  but  al- 
leged by  the  appellee  to  have  been  altered,  so  as  to  make  it  ap- 
pear to  be  the  note  of  both.  The  judge  a  quo  was  of  that  opinion* 
and  declined  giving  judgment  against  the  appellee.  The  ap- 
pellant contends  that  although  the  note,  such  as  it  is,  on  its 
confection  did  not  bind  the  firm,  its  liability  is  shown  by  the 
evidence,  that  the  money,  which  the  defendant  who  was  con- 
demned, obtained  from  her  for  the  note,  was  disbursed  for  the 
benefit  of  the  firm.  The  first  judge  believed  that  this  was  not 
sufiGLciently  proved.  Our  attention  to  this  part  of  the  case  has 
left  us  under  the  impression  that  justice  requires  that  the  case 
should  be  remanded  for  a  farther  examination  of  this  matter, 
and  even  the  admission  of  new  evidence,  if  either  party  has 
any  which  he  thinks  available. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled, and  the  case  remanded  for  a  new  trial ;  the  appellee 
paying  the  costs  of  the  appeal. 

Bartlette^  for  the  appellant. 

Van  Matrcy  oontr&. 


F&ANgoiB  LaBbouche  Dubsin  v.  Valbrien  AutAiN,  Sheriff. 

Where  a  plaintiff}  after  judgment  against  the  debtor,  euee  to  reooyer  a  sum  of  moiiey 
depoaited  as  a  pledge  in  the  hands  of  the  sheriff,  by  the  latter,  who  had  been  arrested, 
he  must  show  the  forfeiture  of  the  pledge,  by  the  departure  of  his  debtor  out  of  the 
State  within  the  period  during  which  he  was  bound  to  remain  in  it ;  for  at  the  end 
of  that  time,  the  debtor  had  a  right  to  resume  the  pledge. 

In  an  actkm  against  a  sheriff  for  taking  an  insnfiBcient  pledge  for  the  appearance  of  a 
■  debtor  who  had  been  airested,  he  will  be  protected  by  showing  that  the  pledge  was 
not  forfeited. 
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Defendant,  airestod  at  the  suit  of  plamtiff,  deposited  aa  amount  of  bank  notes  in  the 
hands  of  the  sheriff  as  a  pledge  for  his  appearance,  and  plaintiff,  after  judgment  ob- 
tained, levied  t^JLfa.  on  the  notee,  and  requested  the  sheriff  to  sell  them,  which  the 
latter  refused  to  da  Held,  that  his  refusal  rendered  him  liable  to  the  plaintiff  for 
the  Talue  of  the  notes. 

Appbal  from  the  Parish  Court  of  New  Orleans,  ilfottnan,  J. 

Martin,  J.  The  defendant  having  in  his  hands  as  sheriff,  an 
order  to  arrest  a  debtor  of  the  plaintiff's,  returned  thereon,  that 
he  had  done  so,  but  discharged  htm  on  the  receipt  of  three  hun- 
dred and  fifty  dollars  as  security.  After  this,  the  plaintiff  ob- 
tained judgment  for  three  hundred  dollars  with  interest  and 
costs,  and  execution  being  issued  thereon,  the  defendant  re- 
turned, that  he  had  received  theretofore,  three  hundred  and  fifty 
dollars  in  notes  of  the  New  Orleans  Improvement  and  Banking 
Company,  as  security  from  the  plaintiff's  debtor,  which  he  fore- 
bore  to  sell  on  the  plaintiff's  refusal  to  receive  them  at  par. 

The  present  suit  is  brought  to  recover  damages  from  the 
sheriff.  He  pleaded  the  general  issue,  and  denied  that  the  plain- 
tiff had  sustained  any  injury. 

It  appears  that  the  plaintiff  endeavored  to  obtain  relief  by  a 
rule  against  the  defendant,  and  did  so  successfully  in  the  Parish 
Court ;  but  the  judgment  was  reversed,  on  the  ground  that  he 
ought  to  have  proceeded  by  petition. 

The  plaintiff  had  judgment ;  the  Parish  Court  being  of  opinion 
that,  if  the  defendant  had  received  money,  he  ought  to  pay  the 
plaintiff;  and  that  if  he  had  received  bank  notes,  he  was  bound 
to  sell  them,  at  the  request  of  the  plaintifl*. 

The  defendant  appealed. 

One  of  the  principal  grounds  of  complaint  in  the  petition,  is, 
that  the  defendant  did  not  take  sufficient  security  from  the  plain- 
tiff's debtor.  In  complaining  of  this,  the  plaintiff  admits  the 
second  return  as  the  ground  of  his  action,  depreciated  bank  pa- 
per having  been  received  as  security.  If  the  action  was  ground- 
ed on  his  having  received,  according  to  the  first  return,  a  larger 
sum  in  cash  than  was  due  to  the  plaintiff,  there  could  be  no  com- 
plaint of  an  insufficient  pledge ;  but  the  plaintiff  ought  to  have 
shown  the  forfeiture  of  the  pledge  by  the  departure  out  of  the 
State  of  his  debtor,  within  the   period  he  was  bound  to  re- 
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main,  for,  at  the  end  of  that  period,  he  had  a  right  to  resume 
the  pledge  he  had  deposited  with  the  sheriff.  We  must  then 
conclude  that  the  complaint  is,  that  an  insufficient  pledge  was 
taken ;  in  that  case  the  sheriff  would  be  protected  by  showing 
that  there  was  no  forfeiture  of  the  pledge ;  and  the  plaintiff 
could  not,  by  placing  his  execution  in  the  sheriff's  hands,  acquire 
any  lien  on  any  property  of  his  debtor,  except  that  which  was 
actually  in  the  hands  of  the  sheriff.  This,  the  sheriff  offered 
to  surrender.  He  ought  to  have  sold  it ;  and  his  refusal  to  do 
BO,  entitled  the  plaintiff  to  recover  the  value  of  the  notes  from 
him. 

Judgment  was,  in  our  opinion,  incorrectly  given  for  an  ajnount 
which,  it  is  not  shown,  would  have  been  produced  by  the  sale  of 
the  notes. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and 
reversed,  and  the  case  remanded  for  a  new  trial ;  the  plaintiff 
and  appellee  paying  the  costs  of  the  appeal. 

Rousseau  and  Lambert,  for  the  plaintiff. 

Bodiny  for  the  appellant. 


Amos  Palmer  and  others  v.  Eneas  Sboth  and  another* 

The  pteecription  of  one  year  does  not  apply  to  an  action  against  the  consignees  of  a 
ship,  for  damages  for  a  failure  to  comply  with  their  obligations  as  such.  Their  liabi- 
lity is  tx  contractu^  not  ex  delicto,    C.  C.  2972. 

Certain  boxes  of  merchandise,  directed  to  one  M.,  who  lived  in  the  country,  were  de- 
Uvered  by  the  consignees,  on  the  airival  of  the  ship,  to  his  agents,  to  be  fitrwaided  to 
him,  thongh  no  bill  of  lading  was  prodoced.  ^M^  to  whom  the  goods  were  sent,  was 
insolvent  The  bill  of  lading  was  afterwards  produced  by  the  agent  of  the  shipper, 
according  to  the  tenor  of  which,  the  goods  were  to  be  delivered  to  the  latter;  but 
there  was  no  evidence  that  this  fact  was  made  known  to  the  consignees,  either  by 
the  captain,  or  the  agent  of  the  shipper,  before  the  delivery.  It  was  proved  to  be 
the  custom,  where  the  person  to  whom  goods  are  to  go  is  known,  to  forward  them  by 
the  first  safe  opportunity,  without  waiting  for  the  bill  of  lading,  which  ib  sometimes 
delayed,  and  sometimes  never  arrives.  In  an  action  by  the  owners  of  the  ship, 
from  whom  the  value  of  the  goods  had  been  recovered  in  a  suit  by  the  shipper  in  an- 
other State,  against  the  consignees :  Held^  that  the  accident  by  which  the  goods  were 
.  lest,  was  in  a  great  measure  created  by  the  direction  put  on  them  by  the  shipper, 
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and  by  the  tardiness  of  the  notice  to  the  defendants ;  and  that  the  latter  were,  oon- 
seqnently,  not  responsible  for  the  U 


Appeal  from  the  Distrct  Court  of  the  First  District,  BtuJumaUf 
J.  The  plaintiffs,  as  owners  of  the  ship  Huntsville,  instituted  this 
action  against  the  defendants,  the  consignees  of  the  ship,  to  re- 
cover the  value  of  three  boxes  of  goods,  shipped  by  the  Hunts- 
ville, directed  to  Henry  H.  Milly,  Alexandria,  Louisiana,  al^ 
leged  to  be  the  property  of  one  Von  Wagenan  of  New  York. 
They  aver  that  the  boxes  were  consigned,  and  deliverable  only 
to  the  order  of  one  James  Armor  of  New  Orleans ;  that,  in  a 
reasonable  time  after  the  arrival  of  the  ship,  and  before  her 
cargo  had  been  discharged.  Armor  presented  the  bill  of  lading 
and  order  to  the  defendants  and  demanded  the  delivery  of  the 
boxes,  but  that  the  latter  failed  to  deliver  the  same  to  Armor, 
having  given  them  up  to  persons  who  were  not  entitled  to  re- 
ceive them,  in  consequence  of  which  they  have  been  lost  to  the 
owner.  The  plaintiffs  further  allege,  that  Yon  Wagenan,  the 
owner,  has  since,  in  the  city  of  New  York,  recovered  judgment 
for  the  value  of  said  boxes  against  them,  which  judgment  they 
have  been  compelled  to  pay. 

The  defendants  pleaded  the  prescription  of  one  year,  and  the 
general  issue.  Further,  that  the  boxes  of  goods  were  taken 
possession  of  by  Kirkman,  Abernathy  &  Hanna,  acting  as 
agents  of  the  shipper,  and  by  them  forwarded  to  Milly,  to  whom 
they  were  consigned.  They  cited  Kirkman,  Abernathy  & 
Hanna  in  warranty.  The  latter  averred  that  the  goods  were 
delivered  to  them,  as  the  agents  of  Milly,  at  their  counting- 
house  ;  that  no  orders  accompanied  the  delivery ;  and  that,  an 
immediate  opportunity  occurring,  they  forwarded  them  at  once 
to  Milly,  according  to  the  directions  on  the  boxes,  and  the  cus- 
tom of  the  city.  They  denied  that  they  were  agents  of  the 
owner,  or  shipper  of  the  goods. 

The  evidence  introduced  on  the  trial,  is  correctly  stated  in 
the  opinion  delivered  by  Morpht,  J.  There  was  a  judgment  in 
the  District  Court  in  favor  of  the  defendants,  from  which  the 
plaintiffs  appealed. 

Emerson^  for  the  appellants.     This  action  is  substantially  for 


398  NEW  ORLEANS, 


Palmer  and  otben  t.  Smith  and  another. 


dehtf  and  not  damages,  and,  therefore,  the  prescription  of  erne 
year  cannot  be  invoked. 

An  agent  is  bound  to  make  a  full  indemnity  to  his  principal 
for  any  compensation  which  the  latter  has  been  obliged  to  make 
for  the  acts  or  omissions  of  the  former.  Story's  Agency,  218. 
Marzettiy.  WtUiams^  1  B.  &  Adolph.  415.  The  principal  may 
recover  all  he  has  been  obliged  to  pay  in  consequence  of  the 
negligence  or  misconduct  of  his  agent.  Story's  Ag'y.,  190.  JIfam* 
waring  V.  Br andany  6  Taunton,  202.     Maule  &  Selw,  301,9io<e. 

RoseKtis,  for  the  defendants.  The  sole  cause  of  action  set 
forth  in  the  plaintiffs'  petition  is  a  quasi-dilit — ^negligence  and 
carelessness  are  the  principal  averments.  Consequently,  the 
prescription  of  one  year  bars  the  action.  Merlin,  Repertoire, 
verbo  Quasi-d6Iit,  vol.  20»  p.  239.  Civil  Code,  arts.  2294,  2295, 
2296, 3501. 

It  is  not  shown  that  Smith  &  Voorhees  had  any  knowledge  of 
the  assignment  of  the  bill  of  lading.  The  boxes  containing  the 
goods  were  directed  to  Milly,  the  purchaser,  at  Alexandria, 
Louisiana ;  they  were  delivered  to  Kirkman,  Abemathy  &  Han- 
na,  his  agents  in  New  Orleans,  by  whom  the  goods  were  regu- 
larly forwarded  to  Alexandria,  and  received  by  Milly.  So  far, 
therefore,  there  was  nothing  wrong.  But  the  plaintiffs  insist, 
that  as  the  goods,  according  to  the  tenor  of  the  bill  of  lading, 
were  to  be  delivered  to  the  order  of  Von  Wagenan,  that 
the  consignees  of  the  ship  acted  illegally  in  delivering  them 
without  the  production  of  the  bill  of  lading.  Nothing  proves, 
however,  that  this  fact  was  known  to  the  consignees  of  the  ves- 
sel, at  the  time  the  goods  were  delivered.  The  consignees  can- 
not be  presumed  to  know  the  contents  of  the  bills  of  lading. 
The  argument  would  certainly  be  much  stronger  against  the 
captain  of  the  vessel.  Be  this,  however,  as  it  may,  the  record 
furnishes  evidence,  that  it  was  the  intention  of  the  parties 
to  have  the  goods  delivered  to  Kirkman,  Abemathy  &  Hanna; 
and,  in  truth,  there  was  no  error  in  the  delivery. 

The  judgment  obtained  against  the  plaintiffs  in  the  suit  in- 
stituted by  Von  Wagenan,  cannot  preclude  the  present  defen- 
dants from  showing  that  they  have  incurred  no  liability. 

MoRPHT  J.    This  suit  is  brought  to  recover  of  the  defendants, 
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as  consignees  of  the  skip  Hnntsville,  the  value  of  three  boxes  of 
goods,  shipped  in  New  York  on  board  the  said  ship,  under  the 
following  circumstances :  The  three  boxes  of  merchandise,  had 
been  sold  to  Henry  H.  Milly  by  one  William  F.  Von  Wagenan 
of  that  city,  and  marked  **  Henry  H.  Milly,  Alexandria,  Louis- 
iana,^ and  the  bill  of  lading  taken  for  them  was  assigned  by 
the  shipper  to  James  Armor  of  this  city,  with  instructions  not  to 
deliver  them  until  Milly  had  given  a  note,  satisfactorily  endors- 
ed, for  a  balance  of  the  price  yet  due  to  the  seller.  Upon  the 
arrival  of  the  ship  in  New  Orleans,  about  the  middle  of  Septem- 
ber, 1839,  the  goods  were  landed,  and  delivered  to  Kirkman, 
Abernathy  &  Hanna,  the  commission  merchants  of  Milly,  by 
whom  they  were  immediately  forwarded  to  their  appointed 
place  of  destination,  Alexandria.  Milly  having  absconded 
shortly  after,  without  paying  the  balance  due  the  shipper  for 
these  goods,  the  amount  was  claimed  and  recovered  of  the 
owners  of  the  Huntsville  in  New  York  by  Von  Wagenan,  the 
shipper,  on  the  ground  of  the  non-delivery  of  the  boxes  of 
goods  in  New  Orleans,  according  to  the  bill  of  lading.  The  pre- 
sent action,  which  was  instituted  on  the  18th  of  June,  1841,  has 
for  its  object  to  render  the  defendants  liable  for  their  alleged 
negligence  in  delivering  the  goods  to  Mill/s  agents,  without  the 
production  of  the  bill  of  lading.  The  defendants  pleaded  the 
general  issue,  and  the  prescription  of  one  year.  They  had  a 
judgment  below  in  their  favor,  from  which  the  plaintifis  have 
appealed. 

The  plea  of  prescription  cannot  be  sustained.  This  is  clearly 
an  action  against  the  defendants,  as  agents.  They  are  sought 
to  be  made  liable,  on  an  alleged  failure  to  comply  with  their 
obligations  as  consignees  of  the  Huntsville.  Their  liability, 
therefore,  if  any  exists,  arises  ex  contractu  and  not  ex  ddU^. 
Civil  Code,  art.  2972.    3  La.  569. 

On  the  merits,  it  is  not  shown  that  the  defendants  had  any 
knowledge  of  the  assignment  of  the  bill  of  lading  to  James  Ar- 
mor. The  boxes  containing  the  goods  were  directed  to  Henry 
H.  Milly,  the  purchaser,  at  Alexandria ;  they  were  put  with 
other  packages  bearing  the  same  address,  and  were  taken  to- 
gether from  die  lev^e  to  the  store  of  Kirkman,  Abernathy  & 
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Hanna,  the  known  agents  of  Milly  in  New  Orleans,  and  were 
by  them  forwarded  to  Alexandria,  on  the  next  day.  It  is  con- 
tended that,  as  according  to  the  tenor  of  the  bill  of  lading,  the 
goods  were  to  be  delivered  to  the  order  of  the  shipper,  Von 
Wagenan,  the  consignees  of  the  Huntsville  acted  illegally  in 
delivering  them  without  the  production  of  the  bill  of  lading. 
Nothing  proves  that  this  fact  was  made  known  to  the  defen- 
dants, either  by  the  captain,  or  by  James  Armor,  the  consignee 
of  the  goods,  at  the  time  they  were  delivered.  After  the  ship 
was  discharged,  James  Armor  called  upon  the  defendants  {or 
the  boxes,  and  exhibited  the  bill  of  lading  assigned  to  him.  Im- 
mediate application  was  made  to  Kirkman,  Abernathy  &  Han- 
na,  but  the  goods  had  been  forwarded  to  Milly  several  days  be- 
fore. It  further  appears  that  it  was  even  the  intention  of  the 
shipper  that  these  goods  should  be  delivered  to  Kirkman,  Aber- 
nathy &  Hanna,  and  that  according  to  his  instructions  to  James 
Armor,  they  were  tohold  the  goods  subject  to  the  latter's  order, 
until  a  note,  satisfacfoVily  endorsed,  was  given  by  the  purchaser. 
Had  James  Armor;  upon  the  arrival  of  the  ship,  communicated 
to  111111/3  agents  the'condition  under  which  the  goods  were  to 
remain  in  their  hands,  they  would  not  surely  have  forwarded 
them,  until  Milly  had  made  a  satisfactory  arrangement.  Hav- 
ing no  such  notice,  and  the  goods  being  apparently  the  property 
of  Milly,  his  agents  in  New  Orleans  availed  themselves  of  the 
earliest  opportunity  to  send  them  to  their  principal.  Several 
witnesses  have  testified  that  it  is  customary  in  the  forwarding 
business,  when  the  person  to  whom  goods  are  to  go  is  known, 
to  forward  them  by  the  first  safe  conveyance,  without  waiting 
for  the  bill  of  lading,  which  is  sometimes  delayed,  and  sometimes 
never  arrives.  The  accident,  or  error,  by  which  these  boxes 
were  lost,  was  in  a  great  measure  created  by  the  directions  put 
upon  them  by  the  shipper,  and  the  tardiness  of  the  notice  given 
to  the  defendants,  or  to  Kirkman,  Abernathy  &  Hanna,  of  the 
disposition  that  was  to  be  made  of  them.  We  think,  upon  the 
whole,  with  the  inferior  judge,  that,  under  the  circumstances  of 
this  case,  the  defendants  should  not  be  made  liable  for  the  value 
of  the  goods. 

Judgment  affrmed. 
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Same  Casis— On  a  re-hearing« 

Emerson^  for  the  appellants.    1^ he  defendants  were  bound,  as 
consignees,  to  retain  the  goods  until  a  bill  of  lading,  or  order 
was  presented  for  them.     3  La.  229-30.     Ostrander  v.  Broum^ 
15  Johns.  39.     Magtll  v.  Pottery  2  Johns.  Cases,  371.     Chicker- 
ingv.  Fowler  J  4  Pickering,  371.     The  defendants  having  mis- 
delivered  the  goods,  and  plaintiffs  having  been  forced  to  pay  for 
them,  the  former  are  bound  to  indemnify  the  latter.     Civil  Code* 
2971,  2972.  Story,  Agency,  190,210,  §  201  and  217.  8.  Taunton* 
202.     But  the  defendants  knew  of  the  assignment  of  the  bill  of 
lading  to  Armor,  or  might  have  known,  had  they  exercised  or- 
dinary care.     Three  bills  of  lading  for  the  same  thing  are  al- 
ways made  out — one  is  preserved  by  the  shipper,  one  forwarded 
to  the  consignee,  and  one  sent  on  with  the  ship.     By  the  act  of 
Congress  of  18  Feb.  1793,  chaD^^i9"^^ll|L16, 17,  18,  vessels 
engaged  in  the  coasting  trayaPEyyftWMbler  severe  penal- 
ties, to  carry  manifests  of  Cd^^rgoes^gMwying  the  marks 
and  numbers  of  each  casc^^x^^c^^QiPSSwrith  the  name 
and  residence  of  the  shipperUfr  consign^^Ae  contrary  not 
having  been  shown,  the  coivt  i  iii  H  j(|blw  fm  iJli  1 1  the  require- 
ments of  this  law  have  been  co^mied  witl^^t^opy  of  the  mani- 
fest, with  the  bills  of  lading,  is  bafflfecnv  the  consignee  as  soon 
as  the  ship  arrives.     If,  in  this  case,  the  defendants  examined 
the  bills  of  lading,  they  would  be  clearly  liable  for  the  loss.     If 
they  failed  to  do  so,  the  fault  was  their  own,  and  their  responsi- 
bility should  be  the  same. 

The  duty  of  the  defendants  was  to  deliver  the  boxes  to  the 
consignees,  on  the  production  of  the  bill  of  lading,  at  the  usual 
place  of  discharge,  to  wit,  on  the  lev6e ;  or,  in  case  of  the  con- 
signees' failure  to  appear  there,  to  store  them.  3  La.,  227.  5, 
Term  R.,  389.  4  Pick,,  371.  4  Bos.  &•  Pul.,  16.  5  B.  and  Aid., 
58.  15  Johns.,  39.  They  did  neither ;  but  by  voluntarily  send- 
ing them  from  the  lev6e  to  Kirkiiian,  Abernathy  &  Hanna,  who 
neither  sent  for  them,  nor  had  any  right  to  receive  them,  caused 
this  loss,  for  which,  as  agents,  they  are  clearly  responsible.    * 

Martin,  J.     A  re-hearing  was  granted  to  the  plaintiffs,  who 
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were  anxious  to  obtain  a  judgment  against  the  defendants,  that 
the  case  should  be  remanded  to  the  District  Court,  or  one  of  non- 
suit only.  After  a  new  and  laborious  investigation  of  the  argu- 
ments theretofore  adduced,  the  application  for  a  re-hearing,  and 
the  written  arguments  thereto  added,  we  have  risen  from  the 
examination  of  the  law  and  facts  of  this  case,  with  the  impres- 
sion that  our  former  judgment  should  not  be  disturbed,  but  car- 
ried into  execution. 


Thomas  Murray  Dotle  v.  Matthbw  Rtah. 

One  who  faM  contracted  for  the  bnildhig  of  a  home  at  a  6zed  price,  wiU  bo  raqmiabie 
for  the  value  of  extra  work,  where  from  the  evidence  it  is  clear  that  it  mint  hara 
been  done  with  his  coneept 

Appeal  from  the  Parish  Court  of  New  Orleans,  Mcnirian^  J* 

Durante  for  the  plaintiff. 

BardettCf  for  the  appellant. 

Simon,  J.  The  plaintiff  sues  to  recover  the  balance  which  he 
alleges  to  be  due  him  on  a  contract  for  building  a  house  for  the 
defendant,  and  the  amomt  of  an  account  for  extra  work,  stated 
to  have  been  done  to  the  building  at  the  request,  and  with  the 
consent  of  the  defendant,  against  whom  he  prays  that  judgment 
may  be  rendered  for  the  sum  of  $1307  62. 

The  defendant  admits  having  contracted  for  the  building  of  a 
house  with  one  Clohery,  who  transferred  the  contract  to  the 
plaintiff;  but  he  denies  the  completion  of  the  business  according 
to  the  contract.  He  further  avers  that  they  were  to  be  finished 
by  the  last  day  of  August,  1842;  that,  in  case  of  failure,  the 
contractor  agreed  to  pay  eighty  dollars  per  month  for  eaoh 
months'  delay  from  that  time  ;  that  they  were  delayed  through 
the  fault  of  the  plaintiff,  for  three  months  from  said  time,  for 
which  he,  the  defendant,  is  entitled  to  the  sum  of  $240,  to  be 
deducted  from  the  amount  to  be  paid  on  the  contract.  He  also 
denies  having  ordered  any  extra  work  on  the  building,  or  being 
liable  for  any,  and  alleges  that  he  has  paid  on  the  said  contract,. 
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to  the  original  contractor,  and  to  his  successor,  the  sum  of  93600, 
which,  he  states,  is  as  much  as  they  are  entitled  to  for  the  work 
they  have  done. 

Experts  were  appointed  by  order  of  the  court  a  quA^  to  ex- 
amine the  extra  work  done  on  the  premises  described  in  the 
contract  sued  on,  and  to  ascertain  the  value  of  the  same.  The 
experts  reported  to  the  court  the  result  of  their  examination ; 
and  after  a  full  investigation  of  the  merits  of  this  controversy, 
the  report  made  by  the  umpire  as  fixing  the  value  of  the  extra 
work  at  $513,  was  homologated,  and  judgment  was  subse* 
quently  rendered  below  in  favor  of  the  plaintiff,  for  8931  67^ 
from  which,  after  a  vain  attempt  to  obtain  a  new  trial,  the  de- 
fendant has  appealed. 

The  first  point  in  controversy  which  the  record  brings  to  our 
notice,  arises  out  of  a  bill  of  exceptions  taken  to  the  opinion  of 
the  inferior  judge,  permitting  the  plaintiff  to  examine  as  a 
witness  John  P.  Clohery,  with  whom  the  contract  for  building 
the  house  in  relation  to  which  this  suit  is  brought,  was  origi- 
nally made.  The  objection  of  the  defendant  was  based  on  the 
fact  of  the  said  Glohery's  being  principal  in  the  contract  sued 
oUf  and  on  the  ground  of  his  being  interested  in  this  suit,  Clo- 
hery having  never  been  released  by  the  defendant  from  the 
stipulations  contained  in  the  contract,  &c.  We  think  the  judge 
a  quo  did  not  err.  Clohery,  though  the  original  contractor,  is 
not  a  party  to  this  suit,  and  sets  up  no  claim  under  the  contract 
against  any  of  the  parties  to  this  controversy.  It  is  even  ad- 
mitted in  the  pleadings,  and  established  by  the  other  evidence, 
that  he  transferred  his  contract  to  the  plaintiff,  who,  alone, 
appears  to  be  interested  in  its  being  complied  with  by  the 
defendant,  and  who  alone  seeks  to  be  benefited  thereby.  The 
defendant's  answer  contains  no  allegation,  and  sets  up  no 
claim  against  Clohery  under  the  contract;  and  the  release 
executed  by  the  plaintiff  to  Clohery,  previous  to  giving  his 
testimony,  annihilates  any  liability  which  the  latter  might  be 
under  to  said  plaintiff.  We  cannot  see  any  valid  reason  why 
he  should  not  have  been  permitted  to  testify  in  a  suit,  in  which 
he  is  not  shown  to  have  any  kind  of  interest. 

On  the  merits,  this  case  presents  a  mere  question  of  fact, 
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which  appears  to  have  been  fully  investigated  below;  and 
without  its  being  necessary  to  review  the  facts  established  by 
the  evidence  adduced  on  both  sides,  it  suffices  to  say,  that  a 
careful  and  attentive  perusal  of  the  said  evidence  has  not  ena- 
bled us  to  discover  any  error  in  the  judgment  appealed  from. 
The  defendant  does  not  complain  of  the  work  not  having  been 
done  according  to  the  contract.  Nay,  he  appears  to  have  been 
satisfied  with  it,  since  he  received  it,  and  put  himself  in  possession 
of  the  house  in  the  month  of  October,  immediately  after  it  was 
finished.  The  price  stipulated  in  the  contract  was  94100,  upon 
which  it  is  shown  that  the  defendant  made  divers  payments 
amounting  to  $3G00 ;  and  said  defendant  has  not  even  attempted 
to  point  out  any  defect  in  the  execution  of  the  work  done  under 
the  contract.  He  stands  justly  indebted  to  the  plaintifi*  in  the 
balance  due  under  said  contract,  amounting  to  8500. 

With  regard  to  the  extra  work,  it  seems  to  us  that  it  has  been 
satisfactorily  established  that  it  must  have  been  done  with  the 
consent  of  the  defendant,  who,  in  the  words  of  a  witnes,  was 
present  every  day,  obsermng  what  was  going  an.  Another  witness 
states,  that  this  extra  work  could  not  have  escaped  the  defen- 
dant's attention.  He  was  there  every  day;  and  the  work 
being  finished,  he  expressed  himself  satisfied.  This  took  place 
when  a  part  of  the  building  was  occupied  by  the  defendant,  who 
had  never  made  any  objection  to  the  extra  work  being  done, 
and  who  had  moved  into  the  house  with  his  family,  shortly  after 
the  work  was  completed. 

Upon  the  whole,  we  think  justice  has  been  done  to  the  parties, 
and  that  the  plaintifi*  is  fairly  entitled  to  recover  the  amount  of 
|he  judgment  appealed  from. 

Judgment  affirmed. 
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Succession  op  Pierre  Norbert  Boudousquie — ^Valcour  Fortier, 

Appellant. 

The  bidder  to  whom  property  is  adjudicated  at  an  auction  sale,  becomes,  eo  itutanti, 
the  owner  of  it  C.  G.  2586.  C.  P.  690,  695.  If  the  conditions  of  sale  be  not  com- 
plied with  in  ten  days,  the  vendor  may  take  measures  for  a  sale  d  la  foUe  tnehere  S 
but  the  failure  of  the  vendee  to  comply  with  the  conditions,  does  not  revest  the  title 
in  the  vendor. 

The  administrator  of  a  succession  is  responsible  for  any  loss  sustained  by  the  estate 
through  his  neglect 

Appeal  from  the  Court  of  Probates  of  New-Orleans,  Bermu- 
dez^  J. 

Martin,  J.  The  homologation  of  the  accoant  of  the  admin- 
istrator was  opposed  by  the  executors  of  Sainet,  who  alleged 
that  their  testator  sold  a  tract  of  land  to  Boudousqui6,  who,  for 
the  price  thereof,  executed  sundry  notes,  endorsed  by  Forstall, 
and  secured  by  a  mortgage  on  the  premises  ;  that  afterwards, 
their  testator  died;  that  the  sum  of  $3866  66,  with  interest,  part  of 
the  price,  being  still  due  and  payable  by  the  estate  of  Boudous- 
qui6,  who  had  departed  this  life,  and  the  premises  having  been 
sold  in  his  mortuaria^  under  the  directions  of  the  Court  of  Pro- 
bates, to  Forstall,  the  endorser  on  the  notes,  the  administrator 
neglected  to  have  the  sale  executed  and  the  terms  complied 
with,  suffering  Forstall  to  take  and  remain  in  possession  of  the 
land,  and  to  hold  himself  out  as  proprietor,  till  he  was  declared 
a  bankrupt  by  the  District  Court  oS  the  United  States,  and  the 
premises  were  sold  for  a  sum  insufficient  to  cover  the  expenses 
of  the  bankruptcy.  The  opposition  concludes  with  a  prayer, 
that  the  estate  of  Sainet  may  be  declared  a  mortgage  creditor 
of  that  of  Boudousqui^,  for  the  balance  of  the  price  of  the  pre- 
mises; that  the  administrator's  claim  for  commission  be  re- 
jected, and  the  amount  allowed  to  the  opponents ;  that  he  be 
ordered  to  take  proper  measures  to  bring  back  the  premises  in- 
to the  bulk  of  the  estate  he  administers ;  and  that  it  be  sold, 
and  the  proceeds  applied  to  the  opponents'  claim.  Fortier  in- 
tervened, urging,  au  interest  to  resist  the  opposition  of  Sainet's 
executors,  as  the  land  sold  by  Sainet  to  Boudousqui6,  and  by 
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the  latter's  administrator  to  Forstall,  was  legally  adjudicated  to 
him  by  the  assignee  of  the  latter.  He  prayed  that  the  opposi- 
tion might  be  rejected  as  far  as  it  concerns  him,  and  that  the 
court  render  such  a  decree  as  will  protect  his  rights,  titles,  and 
interest  in  the  premises. 

The  court  expressed  its  opinion  that,  when  Forstall  went  into 
bankruptcy,  he  had  no  title  to  the  premises  which  he  could  sur- 
render to  his  creditors ;  that  the  title  was  in  abeyance,  and 
might,  perhaps,  even  then  have  been  perfected ;  but  that  no 
measures  having  been  taken  for  this  purpose,  the  title  was  still 
in  Boudousqui^'s  estate. 

The  court  concluded  that  it  was  the  duty  of  the  administra- 
tor to  treat  the  property  as  still  belonging  to  the  succession, 
and  to  have  it  sold  in  the  course  of  administration. 

From  this  judgment  Fortier  appealed  ;  and  Sainef  s  executors 
have  prayed  that  it  should  be  so  amended,  as  to  conform  to  their 
prayer,  in  all  its  parts. 

Besides  the  facts  which  result  from  the  allegations  of  the  par- 
ties, the  record  shows,  that  of  the  amount  which  has  been  paid 
to  Sainet,  on  the  purchase  mentioned  in  the  opposition,  three 
thousand  dollars  were  paid  by  Forstall,  after  the  death  of  Bou- 
dousqui^. 

The  Court  of  Probates  came  to  the  conclusion  that  Forstall 
iusquired  no  title  from  the  administrator,  because  the  sale  was 
made  on  a  credit,  for  notes  secured  by  endorsement  and  by 
mortgage,  and  a  notarial  act  executed ;  nothing  of  which,  he 
informs  us,  was  made.  He  relies  on  the  Civil  Code,  art  3589, 
which  provides,  that  on  an  auction  sale,  if  the,  vendee  does  not 
comply  with  the  conditions  within  ten  days,  the  vendor  may  sell 
the  property  at  the  vendee's  risk  and  peril.  He  concludes  that 
it  is  only  within  ten  days  that  the  vendee  is  considered  as  the 
owner  of  the  property.  **  After  this  delay,  the  property  may  be 
treated  and  sold  as  if  it  still  belonged  to  the  vendor,  and  no  pre- 
vious formality  is  required  to  vest  the  title  again  in  the  ven- 
dor." In  this,  we  are  of  opinion  that  the  learned  judge  erred. 
The  bidder  to  whom  the  property  is  adjudicated,  becomes,  to  m- 
4to9t^  the  owner  of  it.  Civil  Code,  art.  8686.  Code  of  Practice, 
arts.  600, 605.    If  the  eonditions  be  not  petfonned  by  him,  Ae 
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expiration  of  ten  days  adds  no  other  right  to  those  of  the  ven- 
dor, than  that  of  taking  measures  for  a  re-sale,  d  la  f die  enchire  ; 
and  we  cannot  see  on  what  the  judge  grounds  his  opinion,  that» 
**  after  this  delay,  no  formality  is  required  to  vest  the  title  again 
in  the  vendor."  We  have  seen  that  the  property  vests  in  the 
bidder  by  the  adjudication.  It  is  clear  that  it  is  not  then  in 
abeyance,  and  that  it  must  remain  vested  in  him,  until  it  be  le- 
gally divested.  The  mere  neglect  of  a  compliance  with  the 
conditions  of  the  sale,  does  not  revest  the  property  in  the  ven- 
dor. Nothing  shows  that  Forstall  was  divested  of  his  property 
on  the  day  he  surrendered  his  estate  in  the  court  of  the  United 
States.  This  surrender  did  not  divest  the  administrator  of  his 
mortgage,  and  it  was  his  duty  to  have  enforced  it  in  the  man- 
ner most  advantageous  to  the  estate.  Although  he  may  not, 
perhaps,  disturb  the  vendee  of  Forstall's  assignee,  if  the  aii^u- 
dication  to  him  was  legally  made,  and  the  state  courts  cannot 
order  him  to  treat  the  premises  as  a  part  of  the  estate  of  Bou- 
dousqui^,  the  executors  of  Sainet  have  a  right  to  demand  that 
his  account  should  not  be  homologated,  unless  he  is  able  to  show 
that  it  is  not  through  his  negligence  that  the  price  of  the  land, 
purchased  by  Forstall,  has  not  been  recovered,  and  is  lost  to- 
the  estate. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  annulled  and  reversed,  and  that,  so  far  as 
it  concerns  the  executors  of  Sainet,  it  be  remanded  to  the  Court 
of  Probates,  to  enquire  whether  the  administrator  ought  not  to 
be  charged  with  the  amount  of  the  balance  of  the  price  of  For- 
stalFs  purchase^  or  any  part  thereof*  in  consequence  of  a  failure 
of  recovery,  and  loss  to  the  estate  resulting  from  the  adminis* 
trator's  negligence  in  pursuing  legal  means  to  secure  payment ; 
and  it  is  ordered,  that  the  administrator  pay  all  costs  in  this 
court,  and  also  those  on  the  opposition  of  Fortier,  in  the  court 
below. 

Bodin^  for  the  appellant,  and  the  assignee. 

MarsoudeU  for  the  administrator. 

L.  Janiny  for  the  opponents. 
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The  Second  Municipautt  of  New-Orleanb  v.  John  McDonoob^ 

The  power  of  special  taxation  in  the  manner  pointed  out  by  the  act  of  3  April,  1832, 
regulating  the  opening  and  improvement  of  the  streets  and  public  places  of  the  city 
of  New-Orleans  and  itssaburbs,  can  only  be  exercised  by  the  Monicipalitiesof  New 
Orleans,  in  the  cases  and  for  the  purposes  provided  for/  by  that  act,  that  k,  when 
lands  or  premises  are  required  for  the  purpose  of  q>ening,  extending,  enlarging, 
straightening,  or  otherwise  improving  any  street  or  public  place.  No  tax  can  bo 
legally  assessed  under  that  act  in  any  other  case,  or  for  any  other  purpose. 

Appeal  from  the  Commercial  Court  of  New-Orleans,  Watts^  J. 
There  was  a  judgment  below  against  the  plaintiffs,  as  hi  case 
of  non-suit. 

Rawle,  for  the  appellants. 

Grymes^  for  the  defendant.  .  . 

Simon,  J.  This  is  a  renewed  attempt  on  the  part  of  the  Se- 
cond Municipality  to  recover  of  the  defendant,  the  amount  of 
the  very  same  tax  which  was  in  controversy  between  the  same 
parties,  in  the  case  reported  in  16  La.  534.  We  then  hel^ 
that  what  was  called  in  that  case  an  estimate  and  assessment, 
by  commissioners  appointed  under  the  act  of  1832,  (undei^ 
which  said  commissioners  had  acted,)  was,  in  reality,  nothing 
else  than  the  imposition  of  a  tax,  by  an  authority  not  recogniz- 
ed by  law ;  and  that  the  act  then  under  consideration,  being 
not  one  of  taxation  in  its  direct  object,  the  corporation  could 
not  recover,  as  they  had  not  brought  themselves  strictly  within 
its  provisions. 

It  appears  that  shortly  after  the  decision  of  the  case  above 
alluded  to,  the  Council  of  the  Second  Municipality  thought 
themselves  authorized  to  pass  an  ordinance,  in  which  it  is  re- 
cited that :  "  Whereas,  in  conformity  with  a  petition  of  John 
Hagan,  and  others,  praying  that  certain  improvements  be  made 
in  the  rear  of  the  first  and  second  wards,  the  cost  of  which 
was  to  be  reimbursed  by  assessments  on  those  proprietors  bene- 
fited thereby,  said  improvements  were  made,  &c. ;  and  where- 
as, the  cost  thereof  had  been  apportioned  to  the  individual  pro- 
prietors, in  proportion  to  the  benefit  they  have  derived  there- 
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from  respectively,  by  commissioners  appointed  by  the  First  Judicial 
District  Court*  Be  it  resolved,  that  the  property  sitaated,  &c., 
is  hereby  taxed  in  the  sum  of  $22,761  98,  apportioned  in  the 
manner  faced  in  the  report  of  the  commissioners  of  assessment^ 
dated  26th  June,  1840,  &c. ;  and  the  tax  hereby  laid  on  said 
property  shall  be  due  and  payable  on  the  passage  of  this  resolu- 
tion." This  ordinance  wais  sent  to  the  Mayor,  who  returned  it 
with  his  objections,  notwithstanding  which  it  was  agreed  to 
and  passed  Dy  the  Council. 

.  It  further  appears,  that  the  amount  claimed  in  this  suit 
against  the  defendant  (93,520  39),  is  exactly  the  same  sum 
which  was  fixed  by  the  former  report  of  the  commissioners, 
which  was  the  subject  of  the  first  controversy,  and  is  appor- 
tioned to  be  paid  by  him  in  the  same  manner,  and  for  the  same 
benefit  as  was  contemplated  in  the  previous  proceedings ;  so  that 
the  present  demand,  set  up  under  the  denomination  of  a  special 
tax,  is,  in  reality,  nothing  more  than  the  renewed  exercise  of  a 
power  which  we  had  once  occasion  to  declare  to  have  been  il- 
legally assumed. 

Viewed  in  this  light,  can  the  plaintifis  be  allowed  to  sustain 
now  a  demand,  which,  being  based  on  proceedings  once  c6n- 
sidered  and  declared  by  us  to  be  illegal,  is  of  the  same  nature 
as  the  one  which  was  rejected  by  this  court  in  the  first  case? 

We  think  not.  Whatever  be  the  extent  of  the  right  or  power 
of  the  corporation  to  impose  a  general  or  special  tax,  on  the 
real  and  personal  property  of  the  inhabitants  of  the  city,  for 
the  purposes  mentioned  in  the  law  by  which  such  power  has 
been  created  (2  Moreau's  Digest,  p.  Ill),  it  is  perfectly  clear 
that  it  cannot  be  exercised  in  the  manner  pointed  out  by  the 
law  of  1832,  in  any  other  case,  or  for  any  other  purpose  but  that 
provided  for  by  said  law,  to  wit,  whenever  any  Lands  or  premises 
shall  be  required  for  the  purpose  of  openings  extending,  enlarging^ 
straightening,  or  otherwise  improving  any  street  or  public  place,  ^. 
B.  &L  C.  Dig.  p.  1 1 1.  As  we  have  already  said,  in  our  previous 
decision,  the  law  of  1832  is  not  applicable  to  the  case  under 
consideration ;  and  we  agree  with  the  judge  a  quo  in  the  opin- 
ion, that  the  principles  upon  which  taxes  are  imposed  by  the 
corporation  upon  the  citizens,  do  not  permit  the  Second  Muni* 

Vol.  IX.  52 


410  NEW  ORLEANS, 


The  Second  Mtmicipslity  of  New  Orieana  ▼.  McDonogh. 

II     --■■■II  ■  III!  ..II. IIP!  I  l»ll<lll  I  !■ 

cipality  to  adopt  as  the  basU  even  of  a  special  tax,  an  assess- 
ment which  had  been  made  under  a  law,  whicht  according  to 
the  opinion  we  have  heretofore  expressed,  does  not  apply  to  the 
case.  Certain  it  is  that  the  mode  here  adopted  is  irregular  and 
illegal,  and  cannot  receive  any  sanction  at  our  hands. 

But  the  plaintiffs'  counsel,  relying  upon  that  part  of  our  de* 
cision  in  which  we  recognise  the  power  of  the  corporation  to 
impose  a  general  or  special  tax  in  such  numner  as  to  them  may 
^seem  proper^  under  the  6th  section  of  the  law  of  1805  (B.  &  C. 
Dig.  93),  has  insisted  that  such  power  being  once  recognised, 
the  Second  Municipality  had  a  right  to  exercise  it  in  the  pre- 
sent case ;  and  much  has  been  said  on  both  sides,  upon  the 
meaning  and  application  of  the  reasoning,  or  language  used 
by  this  court  in  their  former  decision.    This  makes  it  proper  for 
us  to  declare,  that  we  never  intended  in  that  decisicui  to  estab- 
lish any  rule,  or  to  recognise  any  principle  by  which  this  case, 
or  any  other  should  be  decided  in  futuroy  except  so  far  as  the 
point  then  in  controversy,  and  which  yras  the  basis  of  our  judg- 
ment, could  be  applied  to  subsequent  cases  which  might  be  an- 
alogous to,  or  might  present  the  same  state  of  facts  and  circumr 
stances  as  that  under  consideration ;   and,  that  both  counsel 
have  greatly  misapprehended  the  meaning  of  the  paragraph 
relied  on  on  the  one  side,  and  complained  of  on  the  other  side, 
if  they  have  taken  it  as  recognising  a  right  in  the  corporation 
to  impose,  in  whatever  manner  they  please,  general  or  iGq[>ecial 
taxes  in  all  cases,  and  for  all  purposes.    The  reasoning  of  this 
court  was  used  in  contradistinction  to  the  power  then  assum* 
ed  by  the  municipality,  and  which  we  had  just  declared  to  be 
illegal  and  foreign  to  the  true  object  of  the  law  of  1832,  and 
was  embodied  in  our  judgment  with  no  other  view  than  to  show 
that  a  tax  cannot  be  levied  on  the  inhabitants  of  the  corpora* 
tion«  or  their  property,  in  any  other  manner,  or  for  any  other 
purpose  but  that  prescribed  by  the  law  from  which  the  power 
is  derived ;  and  that  the  mode  pointed  out  by  the  law  of  1832, 
cannot  be  resorted  to  but  in  the  cases  for  which  said  law  pro- 
vides. 

The  course  pursued  by  the  corporation  in  this  case,  precludes 
the  propriety  of  inquiring  into  the  question  whether  the  plain- 
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tiffs  hav^  a  right  to  levy  the  tax  sued  for,  if  authorized  by  law, 
by  general  or  special  taxation,  and  to  make  it  bear  upon  a  por- 
tion of  the  citizens  and  not  upon  the  whole  community.  These 
questions  are  «till  open»  and  we  think  we  ought  to  abstain  from 
expressing  any  opinion  on  th^se  points,  until  a  case  is  presented 
to  us  in  such  a  shape  -as  to  bring  them  directly  under  our  con- 
sideration. 

Judgment  affirmed. 


Jean  Bozant  v.  Gbobgb  Washinqton  Campbell  and  another. 

« 

The  Council  of  tbe  Second  Monieipality  of  New  Orleans,  having  authority  to  alter, 
or  repeal  the  twelfth  section  of  the  ordinance  of  the  City  Cooncil  of  the  18  March, 
1817,  prohibiting  the  establishment  of  any  prirate  hospital,  or  house  for  the  recep- 
tion of  the  ack,  withm  the  city,  or  its  incorporated  sahuifas,  may,  without  repealing 
that  ordinaaoe,  grant  permission  to  one  or  more  individnali  to  eieet  a  hcapital  withtn 
the  limits  of  the  city.  Such  a  perroissinn  will  be  considered  as  a  modifioation  of  the 
ordinance. 

The  legislature  of  this  State,  unlike  the  Congress  of  the  United  States  which  can  de 
nothing  which  the  Federal  constitution  does  not  authorise,  may  exercise  any  power 
not  prahifaifted  by  the  State  oanstHutaon. 

Appeal  from  the  Pariah  Court  of  New  Orleans,  Maurian^  /. 

H,  H.  and  Gf.  Strawbridgef  for  the  appellant 

Josephs  and  iio&mioit,  for  the  defendants. 

Martin,  J.  Among  the  powers  originally  granted  to  the  May- 
or and  City  Coancil  of  New  Orleans  by  the  legislature  of  the 
State,  was  that  of  passing  all  by-laws  and  ordinances  necessary 
to  maintain  the  cleanliness  and  salubrity  of  the  city.  In  eonse* 
quence  of  this,  an  ordinance  was  enacted  prohibiting  the  estab* 
lishment  or  keeping  of  any  private  hospital,  or  house  for  the 
reception  of  the  sick^  within  the  city,  or  its  suburbs,  and  impos- 
ing a  fine  on  offenders.  By  the  several  hiws  for  the  division  of 
the  city  into  three  municipalities,  all  the  powers  which  were 
theretofore  vested  in  the  corporation  were  granted  to  each  of 
the  three  municipalities ;  and  it  was  declared  that  the  former 
laws  of  the  corporation  should  continue  in  force  within  each  of 
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the  municipalities,  until  they  were  repealed,  or  amended  by  the 
council  of  these  municipalities  respectively. 

The  plaintiiSr  showing  that,  in  violation  or  ignorance  of  the 
ordinance  aforesaid,  the 'defendants  established  a  private  hospi- 
tal or  infirmary  on  Circus  street,  within  the  limits  of  the  Second 
Municipality,  prayed  that  they  might  be  condemned  to  remove 
the  said  private  hospital,  or  to  discontinue  the  use  of  the  build- 
ing, in  which  they  keep  it,  as  an  infirmary,  or  establishment  for 
the  reception  of  the  sick,  and  pay  him  damages. 

The  defendants  pleaded  the  general  issue,  but  admitted  that 
they  did,  and  continue  to  receive  sick  persons,  in  the  building  in 
Circus  street,  with  permission  of  the  Council  of  the  Second  Mu- 
nicipality. In  a  supplemental  and  amended  answer,  they  added, 
that  their  private  hospital  or  infirmary,  which  is  sought  to  be 
removed  or  discontinued,  existed  before  the  inception  of  the 
present  suit,  and  continues  to  exist  by  virtue  of  an  ordinance  of 
the  Council  of  the  Second  Municipality.  There  was  judgment 
for  the  defendants,  and  the  plaintifi*  appealed.  The  evidence 
shows  that  before  the  inception  of  the  present  suit,  the  Council 
of  the  Second  Municipality  had  passed  an  ordinance  authorizing 
the  defendants  to  continue  their  private  hospital  or  infirmary  in 
Circus  street,  reserving  to  the  mayor,  recorder  and  aldermen, 
the  right  of  visiting  it  at  all  times,  and  to  the  Council  that  of 
revoking  the  permission  whenever  it  shall  deem  proper. 

The  testimony  shows  that  the  hospital  is  kept  perfectly  clean, 
and  in  such  order  that  no  inconvenience  results  therefrom  to  the 
neighborhood. 

The  plaintifi^'s  counsel  has  contended  that  the  Council  of  the 
Second  Municipality  had  not  the  right  of  repealing  the  original 
ordinance  of  the  city,  by  granting  to  the  defendants  permission 
to  violate  it.  This  argument  assumes  that  the  Council  might 
have  formally  repealed  the  ordinance.  This  is  no  great  conces- 
sion ;  for  the  act  of  the  legislature  expressly  authorizes  the  mu- 
nicipalities respectively  to  repeal,  revise,  or  amend  the  city 
ordinances  theretofore  passed.  The  permission  granted  to  ihe 
defendants  was,  in  our  opinion,  justly  considered  by  the  judge 
a  quo^  as  a  modification  of  an  ordinance  which  the  Council  mig^t 
repeal.     It  may,  perhaps,  be  improvident,  to  grant  permissions  to 
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one  or  more  individuals  to  do  acts  which  may  not  legitimately 
be  done  by  others ;  but  the  conduct  of  those  who  make  laws 
granting  such  permissions,  cannot  be  inquired  into,  or  controlled 
by  the  judiciary.  If  it  could,  nothing  in  the  present  case  would 
lead  us  to  the  conclusion  that  the  Council  did  not  prudently  ex- 
ercise a  legitimate  power ;  much  less  that  the  plaintiff  was 
ii\jured  by  the  defendants'  availing  themselves  of  the  permission 
they  had  obtained* 

After  this  opinion  was  thus  far  prepared,  the  plaintiff's  coun- 
sel favored  us  with  a  printed  brief,  in  which  he  labors  to  establish 
the  unconstitutionality  of  the  permission,  obtained  by  the  de- 
fendants from  the  Council  of  the  Second  Municipality,  with  the 
assent  of  the  Mayor. 

His  argument  assumes  the  proposition  that  neither  the  legis* 
lature,  nor  its  creature,  the  City  Council,  have  authority  to  sus- 
pend the  operation  of  a  general  law  in  favor  of  or  against  an 
individual — an  authority  which  the  gentleman  denies  even  to  the 
Congress  of  the  United  States.  It  is  useless  to  inquire  into  the 
powers  of  Congress  in  this  respect ;  for  those  of  the  State  legis- 
lature exceed,  in  many  cases  those  of  Congress,  that  body  hav- 
ing no  power  to  do  any  thing  which  the  federal  constitution  does 
not  authorize,  while  the  State  legislatures  may  do  whatever  is 
not  prohibited  by  their  respective  constitutions.  The  legislature 
of  Louisiana  ha^  considered  that  it  had  the  power  to  discharge 
insolvent  debtors  from  imprisonment  (Simonton^s  case.  Acts  of 
Assembly,  1812,  p.  16) ;  to  authorize  an  uncle  to  marry  his  own 
niece,  thus  excepting  this  couple  from  the  provisions  of  the  Civil 
Code,  art.  97.  Acts  of  Assembly  of  1822,  p.  82.  Frequent  ex- 
emptions were  granted  to  private  individuals,  or  corporations, 
from  the  general  law  prohibiting  lotteries.  Acts  of  Assembly, 
1828,  pp.  90,  20,  64,  174.  A  widow  was  relieved  from  in- 
oapacities  to  her  being  named  tutrix.  Acts  of  1832,  p.  166. 
Wives  have  been  exempted  from  the  general  laws  prohibiting 
them  from  being  sureties  for  their  husbands  (Acts  of  1844,  p.  25), 
and  minors  from  the  incapacities  of  non-age.  The  charters  of 
several  of  our  Banks  protect  them  against  delays  to  which  indi- 
vidual mortgage  creditors  are  bound  to  submit,  in  cases  of  in- 
solvency and  death.     There  are  also  legislative  exceptions  to 
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the  repeal  of  the  law  of  adoption.  Acts  of  1844»  p.  104.  Acts 
of  1837,  p.  62  and  21.  Government  is  not  instituted  to  attend  to 
the  concerns  of  the  coimnunit}'  alone,  but  to  those  of  indiyiduals 
also.  "  Hujus  studii  (juris)  duse  sunt  positiones,  publicum  et  pu* 
ratum.  Publicum  jus  est  quod  ad  statum  rei  Romance  spectat. 
Privatum  quod  ad  singulorum  utilitatem."  Inst  I.  1.,  §  4. 
'*  Plan6  in  his  (constitutionibus),  quaedam  sunt  personales,  quas 
nee  ad  exemplum  trahuntur,  [quoniam  non  hoc  princeps  volt]. 
Nam  quod  alicni  ob  meritum  induhat,  vel  si  quam  pcenam  irro- 
gavit,  vel  si  cui  sine  exemplo  subvenit,  personam  non  transgie- 
ditur.  AliaB  autem,  quum  generates  sint,  omnes  proculdubio 
tenent"    lb.  I.  XL,  $  6. 

The  best  attention  which  we  have  been  able  to  give  to  the 
printed  argument  in  this  case,  has  not  changed  the  impression 
under  which  the  oral  had  left  us. 

Judgmient  affirmed^ 


James  P.  Freret  v,  Thomas  O.  Meux. 

Title  to  leal  property  can  neither  be  destroyed  nor  created  by  parol. 

The  adjodication  at  an  auction  sale,  of  itMlf,  tranafen  the  title  of  the  property  to  the 
purchaser.  Although  in  such  sales  of  real  estate  an  act  of  sale  is  to  be  passed,  the 
froces-vtrhal,  or  certificate  of  adjudication  prepared  by  the  auctioneer,  is  as  bind- 
ing on  the  parties  as  a  written  agreement  to  sell.  A  consent  to  annul  such  a  sale 
can  only  be  proved  by  evidence  that  would  annual  a  written  sale  of  real  property. 
C.  C.  3255,  S415,  2584  to  2588. 

A  purchaser  at  an  auction  sale  cannot  be  compelled  to  accept  an  enonmbeied  title, 
when  it  is  not  shown  that  he  had  Dotice  of  the  encumbrance. 

Art.  2535  of  the  Civil  Code,  which  only  authorizes  the  purchaser  who  is,  or  has  just 
reason  to  fear  that  he  will  be  disquieted  in  his  posBesBion,  to  withhold  the  price  untfl 
he  receives  security,  amities  to  a  bayer  in  poesession,  who  has  a'^epted  the  sale,  and 
not  to  one  who  discovers  a  defect  or  encumbianoe  in  the  title  <tf  his  vendee  befon 
accepting  a  deed  or  possession.  The  latter  may  refuse  to  execute  the  act  of  sale 
until  a  good  title  is  tendered  to  him,  and  must  be  released  if  his  vendee  is  unable  to 
give  one ;  alittr^  as  to  judicial  sales.    C.  P.  710. 

A  purchaser  of  property,  entitled  to  require  a  good  title  before  signmg  the  act  of  sale, 
will  not  be  li£,ble  for  the  price  stipulated  to  be  paid,  when  the  property  leU  greatly  in 
value  before  the  vendor  caused  the  encumbrances  on  it  to  be  removed. 
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Appkal  from  the  District  Court  of  the  First  District,  Bucha- 
noHf  J. 

MoBPHT,  J.*  This  action  was  instituted  on  the  24th  of  March, 
1837.  Its  object  was  to  recover  from  the  defendant  92000, 
which  had  been  advanced  to  him  on  the  price  of  an  improved 
lot  of  ground,  in  Carondelet,  between  Hevia  and  Poydras  streets, 
adjudicated  to  the  plaintiff,  at  auction,  on  the  1st  of  February 
preceding,  for  $14,500,  payable  $2000  cash,  with  an  assump- 
tion of  $6000  due  on  the  property,  and  the  balance  in  endorsed 
notes  at  six,  twelve,  and  eighteen  months.  The  petition  alleges 
that  this  property,  which  was  sold  without  any  notice  or  certi- 
ficate of  mortgage,  was  found,  on  examination,  to  be  encum- 
bered with  tacit  and  other  mortgages  not  declared ;  that  the 
defendant  was  required  to  protect  the  purchaser  against  these 
mortgages,  either  by  having  them  at  once  removed,  or  by  giving 
prfiper  security  therefor,  but  that  he  refused  to  do  so,  although 
the  plaintiff  was  willing  and  offered  to  comply  with  his  engage* 
ments,  whereby  the  contract  was  annulled  by  effect  of  law,  as 
well  as  by  the  express  agreement  and  consent  of  the  said  de- 
fendant. That,  in  the  meanwhile,  and  under  the  supposition 
that  Meux  was  really  the  owner  of  the  property  by  a  free  and 
unencumbered  tenure,  the  plaintiff  paid  him  the  cash  amount 
of  $2000,  which  he  noW  refuses  to  return.  The  defendant, 
after  a  general  denial,  admits  the  acijudication  of  the  property 
to  the  plaintiff  and  his  payment  of  $2000,  but  avers  that  he  haa 
not  complied  with  the  other  conditions  of  the  purchase,  but,  on» 
the  contrary,  has  refused  to  perfect  the  sale,  by  giving  his  notes 
and  assuming  the  payment  required ;  and,  pleading  in  recon* 
vention,  the  defendant  further  avers,  that  the  abjudication  is 
valid,  that  the  title  to  the  property  is  good  and  unincumbered, 
and  that  the  plaintiff  is  attempting  illegally  and  unjustly  to  get 
lid  of  his  contract  since  property  has  fallen  in  value,  to  his  (de- 
fendant's) damage  in  the  sum  of  $15,000.  He  accordingly 
prays  that  the  ac(judicatioa  may  be  adjudged  to  be  binding  on 
the  plaintiff,  and  that  he  may  be  decreed  to  comply  with  its 


*  MartiNi  J.  being  interested  in  the  question,  did  not  sit  on  the  trial  of  this  case. 
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conditions,  or,  on  failure  thereof,  to  pay  damages  to  the  amount 
of  $15,000.  There  was  a  judgment  below,  condemning  the 
plaintiff  to  comply  with  the  adjudication,  and  reserving  to  the 
defendant  the  right  to  sue  for  the  price  in  a  separate  suit. 
From  this  judgment  the  plaintiff  has  appealed,  and  the  defen- 
dant has  asked  this  court  to  amend  it,  so  as  to  decree  that  the 
plaintiff  shall  pay  the  price  of  the  property,  or  damages,  as 
prayed  for  in  his  reconventional  demand 

The  evidence  shows  that  at  the  time  of  the  adjudication  of 
the  property,  and  of  the  institution  of  this  suit,  there  existed  a 
recorded  mortgage  of  $20,000  against  the  defendant,  as  tutor  of 
a  minor  ;  that  the  plaintiff  objecting  to  take  the  title  with  this 
incumbrance,  some  communications  took  place  between  the 
parties,  through  the  notary  who  was  to  pass  the  sale,  which  re- 
sulted in  a  proposition  on  the  part  of  the  defendant  to  annul  the 
adjudication,  and  to  refund  to  plaintiff  the  cash  payment  of 
$2000  he  had  previously  made,  which  proposition  was  acceptedr 
The  testimony  of  the  notary,  which  was  offered  to  prove  this 
agreement,  was  objected  to  on  the  trial,  but  admitted  by  the 
judge,  who,  however,  decided  the  case  on  the  ground  that  the 
defendant's  consent  to  rescind  the  ad|judication  could  not  be 
proved  by  parol.  In  this  opinion  we  concur.  Title  to  real  es- 
tate cannot  be  destroyed,  any  more  than  it  can  be  created  by 
parol  testimony.  If  the  auction  adjudication  transferred  the 
property,  the  consent  to  annul  it,  which  is  equivalent  to  a  re- 
trocession, must  be  written ;  and  that  it  does  operate  a  transfer, 
at  least  between  the  parties,  is  clear  from  article  2586  of  the 
Civil  Code.  This  article  provides  that  "  the  adjudication  is  the 
completion  of  the  sale  ;  the  purchaser  becomes  the  owner  of 
the  object  adjudged,  and  the  contract  is  from  that  time  subject- 
ed to  the  same  rules  which  govern  the  ordinary  contract  of 
sale."  In  judicial  sales  the  adjudication  is,  of  itself,  a  complete 
title,  and  need  not  be  followed  by  an  act  passed  before  a  no- 
tary, lb.  art.  2601.  Although  in  auction  sales  of  real  estate,  an 
act  of  sale  is  to  be  passed,  yet  the  proces-verbal  or  certificate  of 
adjudication  drawn  up  by  the  auctioneer,  is  as  binding  on  the 
parties  as  would  be  an  agreement  to  sell  in  writing.  The  signed 
declaration  of  that  officer  is  made  by  law  to  supply  the  written 
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assent  of  the  purchaser,  while  that  of  the  seller  most  be  given 
previous  to  the  exposure  of  the  property  for  sale.  Such  being 
the  force  and  effect  of  an  auction  a4judication,  a  consent  to 
rescind  it  can  be  proved  only  by  that  kind  of  evidence  which 
would  be  necessary  to  annul  a  written  sale  of  real  property. 
Civil  Code,  arts.  2255,  2416,  2584  to  2588.  9  La.  460.  6  La. 
549.  But  the  notary's  testimony,  although  improperly  admit- 
ted, and  insufficient  to  show  the  defendant's  consent  to  annul 
the  adjudication,  justifies,  in  our  opinion,  the  refusal  of  the 
plaintiff  to  comply  with  it.  He  was  not  obliged  to  accept  an 
encumbered  title,  when  it  is  not  shown  that  he  had  notice  of 
the  encumbrance ;  and  it  is  not  to  be  presimied  that  he  would 
have  agreed  to  buy  the  property  with  it.  Had  the  purchaser, 
in  this  case,  put  the  defendant  in  mord  to  give  him  a  title  to 
the  property,  in  one  of  the  modes  prescribed  by  the  Code,  we 
are  not  prepared  to  say  that  he  would  not  have  been  entitled 
to  obtain  a  recission  of  the  abjudication,  by  reason  of  the  de- 
fendant's inability  to  comply  with  his  obligation  under  it,  to 
execute  a  good  title  to  the  property.  In  the  Pontchartrain  Rail 
Road  Company  v.  Durell  (6  La.  p.  484),  we  held  that  article  2535 
of  the  Civil  Code,  which  only  authorizes  the  vendee  to  with- 
hold the  price  until  he  receives  security,  applies  to  a  buyer  in 
possession  who  has  accepted  the  sale,  and  not  to  one  who  dis- 
covers a  defect,  or  encumbrance  in  the  title  of  his  vendor,  be- 
fore he  accepts  a  deed  or  possession.  The  latter  may  well  re- 
fuse to  pass  the  sale  until  a  good  title  is  tendered  to  him,  and 
must  be  relieved  if  his  vendor  is  unable  to  give  one.  It  is  other- 
wise  in  relation  to  judicial  sales.  Code  of  Practice,  art.  710. 
8  Mart.  N.  S«  221.  The  defendant,  who  was  not  put  in  default, 
took  the  necessary  steps  to  cancel,  and  did  apparently  cancel 
the  mortgage  of  #20,000,  on  the  Sd  of  May,  1887,  a  few  days 
only  before  he  filed  his  answer  and  reconventional  demand.  It 
is  not  shown  that  the  plaintiff  was  notified  of  the  erasure  of 
this  mortgage  when  it  took  place,  nor  that  an  unincumbered 
title  was  then  tendered  to  him,  or  can  now  be  given.  From 
that  time  the  defendant  has  remained  in  possession  of  the  pro- 
perty. The  suit  commenced  was  suffered  to  remain  untried 
below  more  than  four  years,  and  has  been  pending  in  this  court 
Vol.  TX.  53 
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more  than  three.  Under  such  circumstances,  justice,  we  thinks 
requires  that  this  case  should  be  remanded,  as  the  plaintiff  may 
show  that  the  property  fell  greatly  in  value  before  the  defen- 
dant caused  the  encumbrance  on  it  to  be  removed ;  or  that  it 
has  since  been  encumbered  with  other  mortgages,  which  put  it 
^  out  of  his  power  to  give  a  clear  and  unincumbered  title  to  the 
same. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  the  case  be  remanded  for  further 
proceedings ;  the  appellee  to  pay  the  costs  of  this  appeal. 

L.  Peirce^  for  the  appellant. 

ftawUf  Preston^  and  A.  Hennen^  for  the  defendant. 


Amable  Senegal  and  another  v.  Marie  Antoinette  Smtfb. 

An  action  against  one  who  had  instituted  a  suit  against  plaintifis  hy  attachment,  in 
which  there  was  judgment  in  favor  of  the  latter,  for  damages  beyond  the  amount  of 
the  attachment  bond,  on  the  ground  of  the  proceeding  being  malicious,  cannot  be 
considered  as  an  action  on  the  bond  for  an  illegal  attachment  It  is  in  the  nature 
of  an  action  for  a  malicious  prosecution ;  ond  in  such  a  case  malice,  and  the  want  of 
probable  cause  for  the  original  action,  are  essential.  Malice  may  be  proved  express- 
ly, or  be  inferred  from  the  total«want  of  probable  cause  of  action  ;  but  malice  alone* 
kowever  great,  if  there  was  probable  cause  for  the  prosecution,  is  insufficient  te 
maintain  an  action  for  damages  for  a  malicious  prosecution. 

To  entitle  a  party  to  institute  a  demand  in  reconvention,  it  must  be  shown  to  be 
necessarily  connected  wiih,  or  incidental  to  the  main  cause  of  action  (C.  P.  375); 
unless  the  plaintiff  reside  out  of  the  State,  or  within  the  State  in  a  difierent  parish 
from  the  defendant,  when  such  demand  may  be  made  for  any  cause,  though  in  no 
way  connected  with  nor  incidental  to  the  main  eause  of  action.  Act  30  March* 
1839,  §  7. 

Appeal  from  the  District  Court  of  the  First  District,  Buchr 
€fnan,  J. 

MorPht,  J.  The  petitioners  allege  that  on  the  20th  of  Nov* 
ember,  1638,  the  defendant  brought  against  them  a  suit  in 
which  she  levied  an  attachm^it  on  the  goods  forming  their 
stock  in  trade,  and  at  the  same  time  took  out  an  order  of  bail 
against  Amable  S^n^cal,  who  was  arrested  and  held  in  custody. 


JANUARY,  1845.  419 


S^n^cal  and  another  y.  Smith. 


tinder  bail  in  the  sum  of  •  13,000,  for  a  great  length  of  time  ; 
that  they  obtained  in  said  suit  a  verdict  and  judgment  in  their 
favor,  which  were  afterwards  affirmed  by  this  court ;  that,  in 
-consequence  of  the  wrongful  suing  out  of  this  attachment, 
and  of  the  defendant's  other  illegal  proceedings  therein,  their 
credit  has  been  destroyed  here  and  abroad ;  their  good  name  and 
reputation  as  merchants  slandered  by  the  allegations  of  fraud 
contained  in  her  petition,  and  their  property  sold  at  an  enormous 
sacrifice,  to  satisfy  privileged  claims;  that  S£n6cal,  the  only 
partner  then  in  New  Orleans,  being  under  bail,  could  neither 
prevent  nor  remedy  the  evil,  and  that  he  has  been  deprived  of 
the  benefit  of  continuing  the  course  of  the  business  of  his  firm, 
which  consisted  in  the  importation  of  French  goods  ;  that  the 
■HQit  thus  entered  by  the  defendant  was  brought  wickedly  and 
maliciously,  in  order  to  vex  them,  and  to  extort  from  them  a  cer- 
tain sum  of  money,  she  well  knowing  that  she  had  no  right  of 
action  for  the  same ;  that  in  consequence  of  this  illegal  and 
malicious  conduct  on  the  part  of  the  defendant,  they  have  been 
placed  in  a  situation  which  made  it  impossible  for  them  to  pay 
the  just  debts  of  the  partnership,  and  have  suffered  damages 
to  the  amount  of  forty  thousand  dollars,  for  which  sum  they 
pray  for  a  judgment.  The  defendant,  after  a  general  denial, 
-avers  that  it  is  false  that,  in  consequence  of  the  order  of  attach- 
ment she  obtained  against  them,  the  plaintiffs,  or  either  of  them, 
■suffered  any  damage  whatsoever;  that  the  goods  ordered  to 
he  attached  were  immediately  bonded  and  released,  upon  their 
giving  Vincent  Aicard  as  their  surety  that  they  would  satisfy 
such  judgment  as  might  be  rendered  in  the  suit;  that  if  their 
goods  were  subsequently  sold  it  was  at  the  suit  of  their  landlord, 
to  whom  they  had  refused  or  neglected  to  pay  the  rent  due  for 
the  store  they  occupied;  that  the  plaintiffs  were  then,  and 
still  are  insolvent,  as  through  insolvency  or  bad  faith  they  re- 
ftised  or  neglected  to  pay  to  her  large  sums,  to  wit.,  f  1000  per 
annum,  which  their  firm  had  engaged  to  pay  to  her  during  the 
three  years  for  which  the  partnership  was  formed;  and  that 
owing  to  the  misconduct  of  Jean  Cauchois,  and  their  reftisal  to 
pay  their  just  debts,  the  firm  could  not  enjoy  any  credit.  The 
defendant  further  avers,  that  it  is  false  to  say  that  S^n4cal  was 
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prevented  from  going  out  of  the  country  by  the  order  of  bail 
sued  out  by  hert  as  by  the  terms  of  their  co-partnership,  one  of 
the  partners  was  always  to  be  present  in  New  Orleans,  and 
that  Cauchois,  who  was  in  France  when  it  was  formed,  never 
returned  to  this  place.  She  further  avers  that  it  is  false  that 
the  suit  she  brought  against  S^n^cal  &  Cauchois  was  to  extort 
from  them  a  sum  of  money,  as,  in  point  of  fact,  she  has  left  with 
them  (10,000.  The  defendant,  then,  pleading  in  reconvention, 
avers  that  Jean  Cauchois,  one  of  the  plaintiffs,  is  indebted  to 
her  in  the  said  sum  of  810,000,  being  an  amount  she  lent  to 
him  to  be  invested  as  his  share  of  the  capital  stock  of  the  part- 
nership of  S6n6cal  &  Cauchois,  which  was  to  expire,  and  did 
expire,  on  the  1st  of  October,  1839.  She  further  avers  that 
Amable  S6n6cal  is  indebted  unto  her,  in  solido  with  Cauchois, 
in  the  sum  of  93000,  which  the  firm  bound  themselves  to  pay  her 
in  three  years,  to  wit.,  91000  per  annum  during  the  existenceof 
the  partnership.  She  concludes  by  praying  that  the  claim  of 
the  plaintiffs  may  be  dismissed,  and  that  she  may  have  judgment 
against  S^n6cal  &  Cauchois,  in  solido^  for  83000 ;  and  against 
the  latter  for  the  further  sum  of  87000,  with  interest  and  costs. 
The  case,  under  these  issues,  was  laid  before  a  jury,  who 
brought  in  a  verdict  of  84000  in  favor  of  the  petitioners.  This 
verdict  having  been  set  aside,  and  a  new  trial  granted,  a  second 
jury  allowed  them  83500,  subject  to  a  deduction  of  the  83000 
claimed  of  them  in  reconvention ;  thus  leaving  a  balance  of 
8500  in  their  favor.  From  the  judgment  entered  upon  this 
verdict,  the  defendant  appealed,  afler  another  and  ineffectual 
attempt  to  obtain  a  new  trial. 

This  suit  is  not  properly^ne  brought  on  the  bond  given  by  the 
defendant,  to  recover  the  actual  damages  sustained,  on  the 
ground  that  the  attachment  was  issued  wrongfully,  whatever 
were  the  motives  of  the  person  obtaining  it.  The  plaintiffs 
allege  that  it  was  sued  out  wickedly  and  maliciously,  and  by 
reason  thereof  they  claim  damages  far  beyond  the  penalty  of 
the  bond,  which  was  for  817,000.  It  is  in  the  nature  of  an  ac- 
tion for  a  malicious  prosecution.  In  cases  of  this  kind  it  is 
well  settled  that  malice,  and  the  want  of  probable  cause  in  the 
original  action,  are  essential  ingredients.     Malice  may  be  ex- 
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pressly  proved,  or  it  may  be  inferred  from  the  total  want  of  a 
probable  cause  of  action ;  but  malice  alone,  however  great,  if 
there  be  a  probable  cause  upon  which  the  suit  or  prosecution  is 
based,  is  insufficient  to  maintain  an  action  in  dameiges  for  a 
malicious  prosecution,  12  Pickering,  324.  1  Wendell,  140. 
4  Massachusetts,  4Sd.  10  Johnson,  106.  3  Robinson,  17, 
and  the  authorities  there  quoted.  In  the  present  case  there  Is 
no  direct  proof  whatever  of  malice,  on  the  part  of  the  defen- 
dant, in  bringing  against  the  plaintiffs  the  suit  which  gives 
rise  to  the  present  action.  A  report  of  the  case  will  be  found 
in  2  Robinson,  453.  It  will  be  seen  that  after  deciding  that  the 
present  defendant,  Smith,  had  no  claim  against  the  firm  of 
86n6cal  &  Cauchois,  for  the  910,000  she  had  lent  to  her  son-in- 
law,  Cauchois,  individually,  this  court  intimated  that,  in  vir- 
tue of  a  clause  in  the  articles  of  their  partnership,  she  might, 
under  proper  pleadings,  have  claimed  $1,000  a  year,  which  were 
to  be  retained  by  the  firm,  and  paid  over  to  her,  out  of  an  annual 
allowance  of  $1,600,  made  to  Cauchois,  for  his  private  expens- 
es during  its  existence.  In  claiming  of  the  firm  the  whole 
amount  she  had  advanced  to  one  of  its  members,  the  plaintiff, 
or  rather  her  agent,  for  she  resides  abroad,  acted  under  the  ad- 
vice of  counsel.  Although  the  extent  of  her  rights  was  grossly 
misunderstood,  we  are  not  prepared  to  say  that  there  was  such 
a  want  of  probable  cause  as  should  necessarily  imply  the  exis- 
tence of  malice  on  the  part  of  the  plaintiff,  and  that  she  should 
be  liable  in  damages  for  a  malic|pus  prosecution.  4  Pickering 
889.  3  Mason  102.  But  were  we  to  consider  the  groundless- 
ness of  the  suit  for  the  whole  amount  claimed,  coupled  with 
the  harsh  measure  of  suing  out,  at  the  same  time,  an  order  of 
bail  and  a  writ  of  attachment,  as  evidence  of  malice,  or  were 
this  action  to  be  viewed  as  brought  on  the  attachment  bond,  the 
facts  of  the  case,  as  disclosed  by  the  record,  do  not  enable  us 
to  agree  with  the  jury  as  to  the  amount  of  the  damages  sus- 
tained by  the  plaintiffs,  or  to  consider  them  as  resulting  from 
the  proceedings  instituted  by  the  defendant.  S^n^cal  never 
was  in  prison  under  the  order  of  arrest,  having  given  bail  as 
soon  as  arrested ;  and  his  store  was  not  closed  for  a  single  mo- 
ment under  the  attachment,  which  was  dissolved  and  set  aside 
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as  soon  as  levied,  the  goods  having  been  forthwith  bonded, 
tinder  article  2^9  of  the  Code  of  Practice.    It  appears  that  the 
plaintiffs  afterwards  suffered  their  store  to  be  shut  up,  and  the 
keys  of  it  to  be  kept  by  Aicard,  their  security  on  the  bond  given 
to  the  sheriff;   that  their  store  thus  remained  closed  about 
seventeen  months,  when,  at  the  suit  of  their  landlord,  and  of  a 
judgment  creditor,  the  goods  were  seized  and  sold,  on  the  15th 
of  April,  1640.     It  is  proved  that  at  the  time  of  the  levy,  the 
stock  of  goods  in  the  store  was  worth  about  914,000 ;  that  the 
firm  owed  little  or  nothing  in  France,  most  of  its  debts  having 
been  paid  shortly  before,  by  means  of  remittances  made  by  S^- 
n6cal  to  his  partner  for  that  purpose  ;  and  that  they  had  but  a 
few  debts  in  New  Orleans,  and  enjoyed  a  good  credit  and  stand- 
ing as  merchants.   If,  from  the  shutting  up  of  their  store  and  the 
subsequent  forced  sale  of  their  goods,  the  credit  of  the  firm 
was  injured,  and  they  suffered  a  heavy  loss,  as  the  witnesses 
testify,  the  defendant  cannot  be  made  liable  for  the  consequenc- 
es of  their  own  conduct.    The  loss  did  not  result  from  the  at 
tachment  sued  out  by  her,  but  from  a  voluntary  act  on  their 
part  in  complying  with  the  unjust  requirement  of  their  surety, 
v.  Aicard,  and  in  suffering  him  to  close  'their  store  after  the 
dissolution  of  the  attachment,  and  to  retain  the  keys  in  his  pos- 
session for  the  space  of  seventeen  months.     Had  the  plaintiffs 
continued  to  keep  their  store  open,  and  to  attend  to  their  ordi- 
nary business,  as  they  were  at  full  liberty  to  do,  their  credit 
could  not  have  been  injured,  nor  their  goods  deteriorated  by  the 
order  of  attachment,  so  as  to  occasion  any  serious  loss  to  them. 
They  have  not  shown  that  the  closing  of  their  store  was  the 
condition  under  which  Aicard  signed  their  bond,  and  without 
which  he  would  not  have  signed  it,  and  that  they  could  find 
no  other  security  to  set  aside  the  attachment,  except  on  that 
condition.     Had  this  proof  been  made,  the  injurious  conse- 
quences resulting  from  the  shutting  up  of  their  store,  and  the 
interruption  of  their  business,  might  well  have  been  considered 
as  produced  by  the  attachment.     Such  not  appearing  to  have 
been  the  ease,  the  defendant  should  not  in  our  opinion,  be  held 
liable  for  damage  not  resulting  from  her  attachment,  but  oc- 
casioned subsequently  to  its  dissolution  by  the  acts  and  doings 


J'ANUARY,  1845.  423 


S^n6cal  and  EDother  y.  Smith. 


of  another  person.  The  extent  of  the  damage  sustained  is 
not  even  shown^  as  the  record  does  not  contain  the  sheriff's  ac- 
count of  the  sale  of  the  goods,  in  April,  1640,  which  appears 
to  have  been  offered  in  evidence  on  th6  trial  below. 

In  relation  to  the  reconventional  demand,  founded  on  a  clause 
in  the  articles  of  partnership  between  the  petitioners,  in  which 
it  is  alleged  that  the  firm  engaged  and  bound  itself  to  pay  the 
defendant  81000  per  annum  during  three  years,  we  find  in  the 
record  a  bill  of  exceptions.  It  was  taken  to  the  admission  of 
the  evidence  offered  in  support  of  this  demand,  on  the  ground 
that  it  is  unconnected  with  the  main  action  brought  by  the 
plaintiffs.  We  think  that  the  objection  should  have  been  sus- 
tained, at  least  so  far  as  Sen^cal  is  concerned.  The  reconven- 
tional demand  is  not  necessarily  connected  with,  nor  incidental 
to  that  of  the  petitioners,  and  should  have  been  the  object  of  a 
separate  suit.  Code  of  Practice,  art.  375.  7  Mart.  N.  S.  517. 
7  La.  564.  With  regard  to  bis  co-defendant  and  late  partner, 
J.  Cauchois,  who  resides  out  of  the  State,  the  objection  was 
properly  overruled  under  that  amendment  of  the  Code  of  Prac- 
tice which  provides,  that  when  the  plaintiff  in  a  suit  resides  out 
of  the  State,  or  in  the  State  but  in  a  parish  different  from  that 
of  the  defendant,  the  latter  may  institute  a  demand  in  recon- 
vention against  him,  for  any  cause,  although  such  demand  be  not 
necessarily  connected  with,  or  incidental  to  the  main  cause  of 
action.  B.  &' C.'s  Dig.,  p.  156.  The  evidence  clearly  estab- 
lishes the  defendant's  claim  against  J.  Cauchois,  her  son-in-law, 
for  a  sum  of  #10,000,  which  she  advanced  to  him  to  enable  him 
to  form  a  partnership  with  S6n6cal. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed  ;  and,  it  is  ordered  and  decreed  that, 
in  the  main  action,  there  be  a  judgment  for  the  defendant,  as  in 
case  of  non-suit ;  that  the  reconventional  demand  be  dismissed, 
80  far  as  A.  S^n6cal  is  concerned ;  and  that  the  defendant. 
Smith,  do  recover  of  J.  Cauchois  the  sum  of  ten  thousand  dol- 
lars, with  legal  interest  from  the  27th  of  October,  1842 ;  the 
plaintiffs  and  appellees  to  pay  the  costs  in  both  courts. 

Buisson  and  Roselius,  for  the  plaintiffs. 

Canon  and  Eustis,  for  the  appellant. 
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Louis  Ferkaud*  Agent,  &o*  v:  William  C.  C.  Claibokkb. 

Though  a  purchaser  of  real  estate  who  has  given  notes  for  the  price,  payable  at  • 
future  day,  and  bearing  interest  from  date  if  not  punctually  paid,  maybe  authorized 
by  the  agreement  of  the  parties  to  delay  their  payment  until  the  erasure  of  • 
mortgage  existing  on  the  property,  he  will  be  bound  to  pay  interest  during  any  delay 
in  making  such  erasure.  Pir  Curiam  :  The  defendant  might  have  relieved  him- 
self from  interest,  by  depositing  the  amount  of  the  notes ;  but  not  having  done  so,  and 
being  in  the  enjoyment  of  the  property,  he  is  liable  for  the  interest  He  cannot  en- 
joy, at  the  same  time,  both  the  price,  and  the  thmg  sold.    C.  C.  2531, 2535, 2537. 

Appeal  from  the  City  Court  of  New-Orleans,  Collins^  J. 

Bartke^  for  the  appellant,  cited  19  La.  117. 

Roseliusj  for  the  defendant. 

MoRPHT,  J.  This  suit  is  brought  on  two  notes,  one  for  9228, 
and  the  other  for  878,  subscribed  by  one  H.  Droz,  in  payment 
of  real  estate,  and  which  the  defendant  assumed  to  pay  to  the 
plaintiff,  having  since  purchased  the  property  from  Droz.  In 
tde  sale  to  the  latter  it  had  been  stipulated,  that  these  notes 
should  remain  deposited  in  the  hands  of  the  notary  who  passed 
the  act,  until  the  vendor  should  show  that  he  had  cancelled  a 
previous  mortgage  existing  on  the  property ;  and  it  was  ftirther 
stipulated  that,  in  case  of  non-payment,  they  should  bear  in- 
terest at  the  rate  of  ten  per  cent  per  annum,  from  their  ma- 
turity until  paid.  The  notes  having  been  lodged  for  collection 
by  the  notary  in  the  Consolidated  Bank,  wer^both  protested 
for  non-payment,  the  first  on  the  2d  of  October,  1887,  and  the 
other  on  the  31st  of  March,  1838.  The  defendant  says  that  he 
has  always  been  ready  and  willing  to  pay  the  capital  of  the 
notes  sued  for,  but  that  he  is  not  bound  to  pay  any  interest,  or 
costs  of  protest,  as  he  was  not  liable  to  pay  the  notes  until  the 
mortgage  existing  on  the  property  sold  to  him  was  cancelled* 
and  that  said  mortgage  was  raised  only  a  few  weeks  previous 
to  the  institution  of  this  suit,  since  which  time  he  has  offered 
to  pay  the  principal  of  the  debt  claimed.  There  was  a  judg- 
ment below  for  the  notes,  but  with  interest  only  from  the  25th 
of  February,  1842,  the  date  of  the  judicial  demand.  From  this 
judgment  the  plaintiff  has  appealed,  and  asks  that  it  may  be  so 
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amended  as  to  allow  him  interest  from  the  maturity  of  the  notes. 
We  think  that  the  judge  erred.  The  defendant,  by  assiuning  to 
pay  the  notes  of  his  vendor,  has  become  bound  for  them  in  the 
same  manner  as  the  latter  was.  Admitting  that  the  agreement 
in  the  sale  might  be  considered  as  authorizing  Droz  to  suspend, 
or  delay  the  payment  of  these  notes  until  the  erasure  of  the 
mortgage,  it  does  not  necessarily  follow  that  interest  was  not  to 
run  ex  mor&f  as  a  compensation  for  the  fruits  of  the  thing  sold. 
The  agreement  placed  him  in  the  same  situation  as  the  law 
would  place  a  buyer  disquieted  in  his  possession,  or  having  a  just 
fear  that  he  will  be  disquieted  by  an  action  of  mortgage,  or  any 
other  claim.  He  may  suspend,  or  refuse  the  payment  of  the 
price,  until  the  seller  has  restored  him  to  quiet  possession,  unless 
the  seller  prefer  to  give  security.  In  such  a  case,  we  have  held 
that  interest  runs  ex  mordj  although  not  exigible.  19  La.  p.  148. 
See  also  Erwin  v.  Green  et  a/,  decided  in  March  last.  The  defen- 
dant might,  indeed,  have  relieved  himself  from  the  payment  of  the 
interest  by  depositing  the  amount ;  but  not  having  done  so,  and 
having  been  in  the  eiyoyment  of  the  property,  he  is  liable  for 
the  interest  claimed,  in  equity  and  law,  as  well  as  under  the  ex- 
press stipulation  in  the  deed  of  sale  to  Droz.  It  would  be  un- 
just that  he  should,  at  the  same  time,  enjoy  both  the  price  and  the 
thing  sold.    Civil  Code,  arts.  2531, 2535,  2537. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  City  Court 
be  so  amended  as  to  bear  interest,  at  the  rate  of  ten  per  cent 
per  annum,  on  9228  from  the  2d  of  October,  1837,  and  a  like  in- 
terest on  978  from  the  31st  of  March,  1838,  until  paid ;  and  that 
it  be  affirmed  in  all  other  respects,  with  costs. 


MARGABirr  Priestlst  and  others  v.  William  BisLANnand  another. 

As  a  feneral  role,  whanerer  the  mail  is  reaoftod  to  as  the  maans  of  eooveyaaaa  of  a 
Botioa  of  prateae,  Iha  sotioe  nniit  ba  aaat  to  the  paat  office  nearaat  to  the  reaideiiee 
of  the  party,  addnawd  to  him  at  hiadomicil,  or  oanal  place  of  reaidenee. 

Where  a  member  of  a  partnenhip  eanaea  tlie  ahare  of  hia  partner  to  be  aeized  and  aold 
to  ntiefy  a  debt  doe  to  him  indmdnally,  and  becomee  the  purchaser,  he  must  be  pre- 

VoL.  IX.  54 


117    8C»\ 


428  NEW  ORLEANS, 


Priestley  and  otben  v.  Bidand  and  another. 


mimed  to  haTe  known  of  the  claiiDB  against  the  }>a]tnenhip,  and  to  have  purchased 
the  property,  subject  to  the  rights  of  its  creditoxs,  to  exact  the  payment  of  the  pact* 
nership  debts ;  the  latter  cannot  be  prejudiced  by  any  acts  of  the  partners  between 
themselves.    C.  C.  2794. 


Appeal  from  the  Commercial  Court  of  New  Orleans,  WMs,  J. 

Simon,  J.  The  claims  set  up  by  the  plaintiffs  against  the  de- 
fendants, as  ordinary  partners  in  the  ownership  and  cultivation 
of  a  plantation  in  the  parish  of  Terrebonne,  consist:  1st,  In  the 
sum  of  8813  74,  as  the  amount  of  a  draft  drawn  by  Bisland  & 
Shields,  to  the  order  of  T.  B.  Shields,  on  one  John  C.  Harrison, 
their  merchant  in  r>few  Orleans,  dated  12th  of  January,  1842, 
and  payable  one  year  after  date.  This  draft,  endorsed  by 
Shields,  was  accepted  by  Harrison,  and  subsequently  protested 
for  non-payment.  2d.  In  the  sum  of  $233  76,  the  amount  of  an 
account  for  hardware,  alleged  to  have  been  purchased  for  Bis- 
land &  Shields'  plantation.  The  plaintiffs  had  also  set  up  ano- 
ther claim  upon  a  draft  of  81901  53,  drawn  by  T.  R.  Shields 
to  the  order  of  the  defendants,  endorsed  by  the  latter,  in  the 
hand  writing  of  said  Shields,  and  protested  for  non-payment, 
but  the  plaintiffs  having  discontinued  their  suit  as  to  said  draft, 
withdrew  this  part  of  their  demand. 

The  plaintiffs  further  allege  in  their  supplemental  petition, 
that  the  consideration  of  the  draft  of  8813  74,  and  the  articles 
detailed  in  the  account,  were  purchased  and  actually  employed 
for  the  benefit  of  the  partnership ;  that  they  ought  to  be  paid 
for  out  of  the  partnership  property,  by  privilege  and  preference ; 
that  William  Bisland,  one  of  the  partners,  has  come  into  posses- 
sion  of  the  whole  of  the  partnership  property,  in  the  manner 
therein  set  forth,  and  in  satisfaction  of  a  private  debt  due  by 
Shields  to  said  Bisland ;  and  that  the  said  property  now  owned 
by  said  Bisland,  is  liable,  in  his  hands,  to  the  payment  of  the  whole 
of  the  partnership  debts,  although  he  be  personally  liable  only 
for  one  half  thereof.  They  pray  that  judgment  maybe  render- 
ed against  the  defendants  jointly,  for  the  amount  sued  for,  and 
that  the  partnership  property  may  be  seized  ajid  sold  to  satisfy 
the  same,  &c.  . 

The  defendants  severed  in  their  answer.     Bisland,  after  plead- 


JANUARY,  1845.  427 


Priestley  ttnd  othera  v.  Bieland  aad  another. 


ing,  first,  the  general  issue,  avers  that  he  never  authorized  his 
co-defendant  to  draw  any  bills  in  his  name ;  admits  the  bills 
sued  on  to  have  been  drawn  whilst  the  partnership  was  in  ex- 
istence ;  and  denies  that  th0  partnership  ever  was  benefited 
thereby,  &c. 

The  defendant  Bisland's  agreement,  with  regard  to  his  an- 
swers to  the  interrogatories  propounded  to  him  by  the  plaintiffs, 
goes  to  establish  that  Shields  was  the  sole  manager  and  ad- 
ministrator of  the  plantation  cultivated  in  partnership ;  that 
Shields  received  the  whole  amount  of  the  revenues ;  that  his 
indebtedness  to  Bisland,  proceeded  from  accounts  rendered  by 
the  merchants  showing  the  balance  received  by  Shields  froni 
the  crops,  &c.;  that  the  latter's  portion  of  the  property  was  sold 
by  virtue  of  an  execution  issued  on  a  judgment  duly  obtained 
for  the  amount  of  Shield's  notes  in  favor  of  Bisland ;  and  that 
said  Bisland  bought  the  property,  at  the  second  exposure,  at  12 
months  credit,  leaving  still  a  balance  due  him  by  said  Shields  of 
91500,  or  more. 

Judgment  was  rendered  below  in  favor  of  the  plaintiffs, 
against  the  defendants  jointly,  for  the  aggregate  amount  of  the 
draft  and  account ;  and  further  ordering  that  the  plantation  and 
slaves,  heretofore  jointly  owned  by  said  defendants,  and  of  which 
Bisland  is  now  the  sole  proprietor,  he  having  purchased  the  half 
of  his  partner's  at  a  marshall's  sale,  be  seized  and  sold  to  satis- 
fy the  same.  From  this  judgment,  the  defendant  Bisland,  after 
a  vain  attempt  to  obtain  a  new  trial,  has  appealed. 

It  is  a  first  to  be  noticed,  that  it  is  admitted  in  the  record  that 
the  draft  of  $819,  and  the  account  of  8233,  originated  in  pur- 
chases made  by  Shields  for  the  use  of  the  plantation  of  Bisland 
&  Shields ;  and  there  appears,  therefore,  to  be  no  difficulty  as 
to  the  indebtedness  of  the  partnership  in  the  amount  of  said  ac- 
count. With  regard  to  the  draft,  its  consideration  being  thus 
admitted,  the  liability  of  the  defendant  Bisland,  will  depend 
upon  another  point,  which  is  the  principal  object  of  this  contro- 
versy, to  wit,  that  of  sufficient  notice  given  to  the  drawers  of 
the  draft  of  the  dishonor  thereof. 

It  appears  by  the  evidence,  that  Shields^  residence  is  in  the 
parish  of  Terrebonne,  about  three  miles  from  a  place  called 
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Houma»  where  there  is  a  post  olBice.  The  notary  states*  in 
certificate,  that  the  notice  of  protest  was  sent,  and  addressed  to 
Bisland  4*  Shields  (drawers),  parish  of  Lafourche  Interior ;  and 
there  being  only  one  post  ofiice  ifli  Lafourche  Interior,  the  latter 
must  necessarily  haye  been  sent  to  the  town  of  Thibodeauxville, 
which  is  the  seat  of  justice  of  that  parish,  and  shown  by  the 
evidence  to  be  about  sixteen  miles  from  Houma.  But  the  tea* 
timony  also  shows  that,  ^  hy  directions  of  Mr.  Shields^  the  wiiamss 
Harrison^  (Bisland  Cc  Shields'  merchant,  and  the  acceptor  of  the 
draft,)  always  addressed  his  letters  to  Bisland  4*  Shields  at  7%i- 
lodeauxmUef  although  he  understands  that  theBouma  post  office  is 
^^earest  to  the  pkmtation  on  uJiich  Shields  resides  ;**  and  hence  it 
has  been  contended  that  the  notice  is  sufficient  to  bind  the  de- 
fendants, to  whom  it  was  forwarded  in  the  manner  by  them 
directed. 

The  evidence  further  shows,  that  another  witness  sends  his 
letters  for  planters  in  Terrebonne,  to  Thibodeauxville ;  that  he 
does  so,  because  he  does  not  send  by  mail^  but  by  steamboats^  to  Thi- 
bodeauxville; and  because  it  is  quicker,  and  the  planters  receive 
their  letters  sooner  that  way  than  by  mail.  Another  witness 
testifies,  also,  to  a  custom  adopted  there  by  Terrebonne  planters, 
of  receiving  their  business  fetters  from  New  Orleans  by  steam- 
boats to  Thibodeauxville ;  and  he  states  that  the  mail  from  New 
Orleans  to  Houma,  passes  through  Thibodeauxville,  and  goes 
twice  a  week  to  Houma.  He  adds  also,  that  at  one  time  he  re- 
ceived Shields'  letters  by  his  instructions,  and  that  he  speaks  al- 
together of  letters  written  by  merchants  at  New  Orleans  to  the 
planters,  and  sent  by  vxUer  conveyance^  and  not  by  mail. 

We  think  that,  notwithstanding  Shields'  directions  to  his  mer- 
chant, Harrison,  the  notice  of  protest  in  this  case  is  insufficient  ta 
bind  the  defendant  Bisland.  It  cctnnot  be  pretended  that  any 
separate  notice  was  given  to  him ;  he  resided  in  Mississippi,  and 
his  liability  must  rest  entirely  upon  the  legality  of  the  notice  ad* 
dressed  through  the  post  office  to  Bisland  &  Shields,  parish  of 
Lafourche  Interior.  This  parish  was  not  the  usual  place  of 
residence  of  the  partners ;  nor  can  it  be  considered,  under  the 
evidence,  as  the  safest  and  most  proper  mode  of  convening  let- 
ters by  mail  from  New  Orleans  to  the  planters  residing  in  the 
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parish  of  Terrebonney  where  there  is  another  post  office,  as  one 
of  the  witnesses  states.    The  custom  of  sending  letters  to  Thibo- 
deanxviUe,  for  the  Terrebonne  planters,  relates  according  to  his 
testimony,  to  water  conveyances,  and  not  to  the  mail ;  and  this 
shows,  that  the  effect  of  Shields'  directions  to  his  factor,  most  be 
limited  to  the  cases  in  whi6h  the  correspondence  is  conveyed  by 
steamboats.    But  it  has  not  been  shown  that  any  person  was  ever 
authori2ed  to  take  Shields'  letters  out  of  the  post  office  at  Thibo- 
deauviUe,  and  to  send  them  to  him  by  private  conveyance ;  and 
hence  it  must  necessarily  result,  that  his  letters  would  remain 
longer  in  the  latter  post  office  than  at  Houma,  which  is  only 
three  miles  from  his  residence.    Be  this  as  it  may,  we  cannqt 
consider  the  direction  to  Harrison,  as  the  selection  of  a  post 
office  in  regard  to  all  other  persons  and  purposes,  particularly  as 
such  direction  does  not  appear  clearly  to  extend  to  the. letters  to^ 
be  conveyed  by  mail.    The  channel  of  the  post  office  having 
been  used  in  this  case,  the  letter  conveyed  should  not  be  stopped 
on  its  way  to  its  destination,  unless  in  consequence  of  the  posi- 
tive instructions  of  the  person  to  whom  it  is  directed,  and  this 
should  not  be  left  uncertain  or  doubtful.    We  have  repeatedly 
held,  as  a  general  rule,  that  whenever  the  mail  is  resorted  to  as 
a  means  of  conveyance'  of  a  notice  of  protest,  such  notice 
should  be  sent  to  the  post  office  nearest  to  the  party's  residence ; 
and  that  it  should  be  addressed  to  him  at  his  domicil,  or  usual 
place  of  residence.    3  Rob. ,  1 64.    This  case,  under  the  evidence, 
cannot  be  taken  as  an  exception  to  the  rule ;  and  we  see  no 
reason  why  it  should  be  relaxed  in  favor  of  the  plaintiffs.    Fur- 
thermore, it  is  at  least  doubtful,  if  the  defendant  Bisland,  who 
lives  in  Mississippi,  can  be  bound  by  the  notice  sent  to  his  ordi- 
nary partner  in  Terrebonne ;  but  we  think  it  unnecessary  to 
express  any  opinion  on  this  point. 

Under  this  view  of  the  question  of  notice,  the  plaintiffs'  claim 
must  be  reduced  to  the  sum  of  $288  76,  due  by  the  defendants 
jointly ;  and  with  regard  to  this  sum,  another  question  occur^^ 
is  the  property  of  the  partnership,  now  entirely  owned  by  Bis- 
land, liable  in  his  hands  for  its  payment  f 

We  think  it  is.  Bisland,  who  was  one  of  the  partners,  took 
the  property  in  payment  of  a  part  of  his  individual  debt ;  but  he 
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must  be  presumed  to  have  been  cognizant  of  the  claims  stand- 
ing against  the  partnership,  and  to  have  purchased  the  property 
subject  to  the  rights  of  the  creditors,  who  cannot  be  prejudiced 
by  any  act  of  the  partners  between  themselves.  Under  art. 
2794  of  the  Civil  Code,  the  partnership  property  is  liable  to  the 
creditors  of  the  partnership^  in  preference  to  those  of  the  individual 
partner^  but  the  share  of  any  partner  may^  in  due  course  of  law^ 
be  seized  and  sold  to  satisfy  his  inditndual  creditors^  subject  to  the 
debts  of  the  partnership.  It  is  perfectly  clear  from  this  text  of 
the  law,  that  vdien  Bisland  caused  his  partner's  share  to  be 
seized  and  sold  to  satisfy  his  individual  claim,  and  became  the 
purchaser  of  the  said  share,  he  bought  it  subject  to  the  payment 
of  the  partnership  debts ;  and  if  so,  he  stands  with  regard  to 
the  creditors  of  the  partnership,  in  a  situation  very  similar  to 
that  of  a  third  possessor  of  property  mortgaged,  who  is  bound 
either  to  abandon  the  property  to  the  exercise  of  the  creditor's 
right  of  action,  or  to  pay  the  debt.  How  this  would  be,  how- 
ever, with  regard  to  an  innocent  third  person,  becoming  the  pur- 
chaser of  partnership  property,  without  notice,  is  a  different 
question,  which  it  is  now  unnecessary  to  consider ;  but  we  are 
satisfied  as  to  Bisland,  who  had  either  a  real  or  constructive  no- 
tice, that  he  cannot  object  to  the  preference  which  the  law  gives 
to  the  partnership  creditor  who  finds  the  partnership  property 
in  his  possession.  The  doctrine  recognized  by  the  2794  art.,  of 
the  Civil  Code,  is  fully  developed  by  Pardessus,  Droit  Conmier- 
cial,  Vol.  4,  No.  1089,  whose  opinion  on  this  subject  is  in  con- 
cordance with  that  of  Troplong,  Privileges  at  Hypotheques, 
Vol.  2,  No.  434. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court,  so  far  as  it  condemns  the  defendant,  Bisland. 
to  pay  jointly  with  his  co-defendant,  the  sum  of  $813  76,  as  be- 
ing the  amount  of  the  draft  sued  on,  and  orders  the  partnership 
property  to  be  seized  and  sold  to  satisfy  said  sum,  be  annulled 
and  reversed ;  that  said  judgment  be  aflirmed  in  all  other  res- 
pects, with  costs  in  the  District  Court ;  and  that  those  in  this 
court  be  paid  by  the  plaintiffs  and  appellees. 

L,  Janin,  and  S,  L.  Johnson^  for  the  plaintiff's. 

R.  N.  Ogden^  and  A.  N.  Ogden^  for  the  appellant.  . 


JANUARY,  1846.  481 


Adams  and  another,  for  the  use  &c.,  ▼.  Ayery. 


Christopher  Adams  and  Wilijam  West  Frazier,  for  the  use  of  the 
United  States  of  America,  v.  William  Hamilton  Avery. 

Where  a  note,  taken  in  the  ordinary  conrse  of  business,  before  maturity,  for  full  value, 
and  without  notice  of  any  equities,  is  sold  at  a  sheriff's  sale,  under  tiJLfa.  against 
the  holder,  the  purchaser  will  acquire  all  his  right,  title  and  interest ;  and  this,  though 
public  notice  may  have  been  given  at  the  time  of  the  sale,  of  equities  existing  be- 
tween the  original  parties  to  the  sale.  Such  a  notice  cannot  prevent  the  purchaser 
from  being  subrogated  to  all  the  rights  of  the  defendant  in  execution,  nor  vary  those 
rights  in  the  slightest  degree.    C.  C.  2598,  2616. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WatlSf  J. 

Peyton  and  /.  W^  Smithf  lor  the  plaintiffs. 

Lockett  and  Micou^  for  the  appellants. 

MoRPHY,  J.  This  action  is  brought  on  a  note  for  86700,  drawn 
by  the  defendant  to  the  order  of,  and  endorsed  by  John  G.  Banks , 
dated  the  4th  of  May,  1839,  and  payable  on  the  13th  of  January, 
1844.  This  note  was  bought  by  the  plaintiffs,  as  the  agents  of 
the  United  States,  at  a  sheriff's  sale  of  the  assets  of  the  United 
States  Bank  of  Pennsylvania,  before  its  maturity.  The  defen- 
dant admits  that  the  note  sued  on  was  given  by  him  ,to  John 
6.  Banks,  in  part  payment  of  a  plantation  and  slaves  in  the  pa- 
rish of  Iberville,  but  denies  being  bound  for  the  same,  because 
the  said  Banks  was  and  is  indebted  to  him  in  a  sum  far  exceed- 
ing the  amount  of  it,  for  money  advanced  to  him  on  account  of 
the  price  of  said  plant'^ticn,  and  because  be  has  been  disturbed 
and  disquieted  in  the  po^isession  of  the  property  for  which  the 
note  was  given,  by  two  suits,  one  by  which  John  AUain  and  Ce- 
lestine  Roth  have  asserted  title  to  a  great  portion  of  the  land, 
and  have  taken  possession  thereof,  and  the  other  in  which  the 
widow  of  Charles  De  Armas,  through  whom  defendant's  title  is 
derived,  seeks  to  rescind  a  renunciation  she  has  made  of  her 
rights  on  the  property,  and  to  reinstate  her  legal  mortgage  on 
the  same.  The  defendant  avers  that  the  plaintiffs  had  full  no* 
tice  of  these  defences  before  they  became  owners  of  said  note, 
and  are  as  fully  and  effectually  held,  or  bound  thereby,  as  if 
they  were  the  original  payees  and  vendors  of  the  property.  In 
a  supplemental  answer,  the  defendant  avers  that  since  the  issue 
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was  joined*  the  title  of  the  plaintiffs,  if  ever  they  had  any,  has 
been  lost,  as  they  claim  under  a  sheriff's  sale  in  the  suit  of  The 
United  States  v.  The  United  States  Bank  of  Pennsylvama^  in  which 
judgment  was  entered  up  by  consent,  based  upon  another  certain 
judgment  rendered  in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  which  latter  judgment  has 
been  annulled  by  the  Supreme  Court  of  the  United  States. 
There  was  a  judgment  below  in  favor  of  the  petitioners,  from 
which  the  defendant  has  appealed. 

The  evidence  shows  that,  on  the  26th  of  June,  1840,  the  note 
sued  on  was  discounted  by  the  Bank  of  the  United  States  char- 
tered by  the  State  of  Pennsylvania,  through  its  agency  here, 
and  the  full  value  of  it  paid  to  the  holders,  WUlcoXp  Anderson  & 
Co.,  to  whom  John  G.  Banks  had,  for  value  received,  previously 
endorsed  it,  and  that  at  the  time  of  discounting  the  note,  the 
bank  received  it  without  any  notice  of  any  equities  between  the 
original  parties  to  the  same.  It  is  further  shown  that,  at  the 
sheriff's  sale  at  which  the  plaintiffs  bought  the  note,  public  no- 
*  tice  was  given  of  the  defences  set  up  in  the  answer,  as  exist- 
ing against  the  payee,  John  6.  Banks.  Under  these  facts,  the 
question  that  arises  is,  whether  the  defendant,  by  giving  this  no- 
tice of  the  equities  existing  between  him  and  Banks,  his  vendor, 
thereby  entitled  himself  to  the  privilege  of  setting  them  up  in  the 
present  suit  against  the  plaintiffs,  when  it  is  admitted  that  he 
could  not  have  pleaded  them  against  the  bank,  the  previous  hold- 
er. We  are  clearly  of  opinion  that  he  acquired  no  such  privilege. 
The  sheriff's  sale  transferred  to  the  plaintiffs  all  the  right,  title, 
and  interest  of  the  bank  in  this  note,  such  as  they  existed.  No  an- 
nouncement, or  notice  of  the  defendant's  claim  against  the  payee, 
could  prevent  the  purchasers  from  being  folly  subrogated  to  all 
the  rights  of  the  defendants  in  execution,  or  could  change,  or 
vary  those  rights  in  the  slightest  degree.  The  plaintiffs  knew 
that  they  were  acquiring  all  the  right  and  title  of  the  previous 
holders  against  whom  no  equity  existed ;  they  had,  therefore, 
nothing  to  do  with,  or  to  apprehend  from  the  defendant's  alleged 
equities  against  the  payee  of  the  note.  If  the  bank,  who  as  ven* 
dor  was  bound  to  guaranty  the  existence  of  this  claim  against 
the  defendant,  had  been  called  in  warranty  by  the  plaintifis,  it 
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would  have  successfully  maintained  that,  having  received  this 
note  before  maturity,  without  notice,  for  full  value,  and  in  the 
course  of  business,  no  total  or  partial  failure  of  consideration 
between  the  antecedent  parties  could  be  pleaded  against  it.  If 
this  answer  would  have  availed  the  bank,  it  surely  must  avail 
the  plaintiffs,  who  have  acquired  all  its  rights  against  the  ma- 
ker. Civil  Code,  arts.  2598,  2616.  Story,  on  Bills,  §188,  in 
speaking  of  the  protection  extended  by  the  rule  of  the  commer- 
cial law  to  the  bona  fide  holder,  without  notice  of  enlisting  equi- 
ties, says:  ^  The  same  rule  will  apply,  although  the  present  hold- 
er has  such  notice,  if  he  derives  a  title  to  the  bill  from  a  prior 
bond  fide  holder  for  value  ;**  and  we  find  the  same  doctrine  laid 
down  in  Bailey  on  Bills,  p.  550. 

As  to  the  alleged  reversal  of  the  judgment  in  favor  of  the  Uni- 
ted States,  on  which  the  attachment  was  based,  it  affects  neither 
the  title  of  the  plaintiffs,  nor  the  liability  of  the  defendant.  The 
plaintiffs  were  appointed  receivers,  by  the  consent  of  both  par- 
ties in  the  suit,  to  collect  the  assets  of  the  bank  for  account  of 
the  owners.  If  the  judgment  is  void,  and  the  United  States  are 
to  refund  to  the  bank,  the  money  will  be  repaid  to  the  latter  by 
the  plaintiffs,  who  are  the  agents  of  the  United  States. 

Judgmeni  affirmed. 


JoBw  B.  Byrke  v.  The  Union  Bank  of  Louisiana.  ^^  ^ 

52  1336 

The  pn>Tiai<ma  of  the  8th  aeetion  of  the  act  [of  Q  AjkriT,  1833,^uioorporatuig   the      107  g6.5 
Union  Bank  of  Loniaiana,  aa  to  the  mortgagee  to  be  given  by  the  aubaciiben  to  the 
stock  of  the  bank,  relate  to  the  taking  of  the  mortgage  in  the  fint  iiwtance,  and 
not  to  any  anbaeqaent  tiansfen  of  the  stock  thai  aeoored. 

The  proriaiona  of  sect.  24  of  the  aameact,on  the  aubject  of  the  ledoetion  of  the  nnm- 
ber  of  aharaa  of  rtock  where  the  aecority  oftred  ia  inanfficient,  refer  to  the  firet 
stepareqoiredfaiorderto  beoomeaaU)ck-hoIder.  Nothing  m  that  act  anthorizea  a 
reduction  of  the  number  of  aharea  of  aU)ck,  where  the  property  6nt  offered  and  ac- 
eepted  to  aecue  the  whole,  becomea  leaavalaable. 

The  elaaae  in  the  29th  aeetion  of  the  aame  act,  which  deelaraa  that,  «  whenever  ap- 
plicatian  ahaU  be  made  by  a  stockholder  to  tranafer  hk  atock  and  be  diacharged, 
such  transfer  and  discharge  may  take  place  uponthe  new  stockholder's  Aimishing 

Vol.  IX.  55 


434  NEW  ORLEANS, 


Byrae  v.  The  Union  Bank  of  LoniaBna. 


mortgage  to  the  latiffaction  of  at  least  a  majority  of  all  the  directorB,"  applieBOBly 
where  a  stockholder,  having  sold  his  stock  alone,  retaining  the  immoveable  moii- 
gaged  to  secure  it,  applies  to  have  his  property  released  from  the  mortgage,  on  the 
purchaser  of  the  stock  offering  other  property,  of  sufficient  value,  to  bemortgaged 
in  lieu  of  it 
There  is  nothing  in  the  charter  of  the  Union  Bank  which  authorizes  the  directors  ti> 
prevent  the  alienation  of  the  stock  of  the  bank,  together  with  the  real  estate  mort- 
gaged to  secure  it,  by  refusing  the  purchaser  the  rights  and  privileges  of  a  stock- 
holder. In  case  of  a  refusal  to  transfer  the  stock,  the  bank  will  be  liable  in  dama- 
ges ;  and  where  th'e  stock  has  depreciated  since  the  request  for  a  transfer  was  made, 
the  difierence  between  its  value  at  that  time,  and  at  the  time  of  the  trial,  is  the 
measure  of  the  damages  for  which  the  bank  will  be  lialde. 

Appeal  from  the  District  Court  of  the  First  District,  Bucka- 
ncLti^  J. 

BuLLARD,  J.  The  plaintiff  sues  to  compel  the  president  and 
directors  of  the  Union  Bank  of  Louisiana,  to  transfer  to  him 
upon  their  books  two  hundred  shares  of  their  capital  stock,  of 
which  he  alleges  himself  to  be  the  owner,  by  purchase  from 
the  Citizens  Bank  of  Louisiana,  and  for  83,000  damages  for 
their  illegal  refusal  to  transfer  said  stock : 

The  stock  in  question  ijs  secured  by  mortgage  on  city  proper- 
ty, which  formerly  belonged  to  the  plaintiff,  and  which  property, 
together  with  some  other,  was  originally  held  sufficient  to  se- 
cure three  hundred  and  fifty  shares  of  the  same  stock,  and  the 
plaintiff  was  recognised  as  a  stockholder  for  that  amount.  He 
afterwards  sold  a  part  of  the  property  situated  at  the  comer  of 
Canal  and  Carondelet  streets,  and  two  hundred  shares,  to  the 
Citizens  Bank,  and  that  institution  was  thereupon  admitted  as 
a  stockholder  in  the  Union  Bank.  The  plaintiff  afterwards 
purchased  from  the  Citizens  Bank  the  same  property,  and  the 
same  amount  of  stock,  and  applied  to  the  Union  Bank  to  be  re- 
cognised as  a  stockholder,  by  having  the  stock  transferred  in 
his  name  on  the  books  of  the  bank,  according  to  its  by-laws. 
This  was  refused,  and  the  present  suit  brought. 

The  defendants  answer  that  this  action  cannot  be  main- 
tained, because  it  is  altogether  discretionary  with  the  Board  of 
Directors,  to  permit  or  reAise  the  transfer  of  the  stock  of  said 
institution. 
They  further  answer,  that  they  refused  to  the  Citizens  Baidi:» 
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in  the  present  instance,  the  transfer  prayed  for,  because  the  Citi- 
zens Bankf  being  the  owner  of  the  property  and  stock  in  .the 
petition  mentioned,  and  being  largely  indebted  to  the  Union 
Bank,  refused,  in  bad  faith,  to  use  their  credit  as  stockholders, 
and  thereby  to  diminish  their  liabilities  towards  the  defendants. 

And  also  because,  although  the  said  property  was  formerly  of 
sufficient  value  to  secure  two  hundred  shares  of  the  capital 
stock,  yet,  at  this  time,  the  diminution  of  value  and  deteriora* 
tion  of  said  property  are  such,  that  it  is  no  longer  of  sufficient 
value  to  secure  the  same. 

The  judgment  of  the  District  Court  was  against  the  plaint  iff* 
and  he  appealed. 

!  The  counsel  for  the  appellees  relies,  first,  upon  the  8th  sec- 
tion of  the  charter  of  the  Union  Bank,  which  provides,  that  to 
secure  the  payment  of  the  capital  and  interest  of  the  bonds 
subscribed  by  the  State,  the  subscribers  shall  be  bound  to  give 
mortgage,  to  the  satisfaction  of  the  directors,  on  property,  to 
be  in  all  cases  at  least  equal  to  the  amount  of  their  respective 
stock. 

We  think  it  quite  clear  that  the  provisions  of  the  8th  section 
relate  to  the  taking  of  the  mortgage  in  the  first  instance,  and 
not  to  any  subsequent  transfers  of  the  same  stock,  thus  secured. 
It  establishes  the  rule  that  the  directors  shall  always  require 
a  mortgage  on  property  equal  in  value  to  the  amount  of  the 
stock. 

It  is  further  contended,  that  the  24th  section  makes  the  di- 
rectors judges  of  the  sufficiency  of  the  mortgages  offered  for 
stock  and  loans.  That  is  true  ;  'and  it  provides  farther,  that 
they  shall  have  power  to  refuse,  or  reject  the  same,  if  not  suffi- 
cient ;  and  shall,  in  such  case,  require  further  security,  or,  in  de- 
fault, reduce  the  shares  of  sttch  defaulters,  to  the  amount  satis« 
factortly  furnished.  This  reduction  of  stock  necessarily  refers 
to  the  first  step  required  in  order  to  become  a  stockholder. 
There  is  no  provision  in  the  charter  authorizing  a  reduction 
of  this  number  of  shares  of  stock,  if  the  property  first  offered 
and  accepted  to  secure  it,  becomes  of  less  value.  By  the  Slst 
section,  each  stockholder  is  entitled  to  a  credit  equal  to  one  half 
of  the  total  amount  of  his  shares ;  and  as  soon  as  the  security 
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is  once  given  to  the  satisfaction  of  the  directors,  the  subscriber 
becomes  a  stockholder,  and  is  entitled  to  all  the  privileges  se* 
cured  to  him  by  the  charter.  While  the  Citizens  Bank  was 
owner  of  the  two  hundred  shares  in  question,  the  defendants 
so  far  from  requiring  additional  security,  or  refusing  to  that 
corporation  the  rights  of  a  stockholder  to  that  extent,  complain, 
in  their  answer,  that  they  acted  in  bad  faith  in  not  employing 
the  credit,  to  which  they  were  entitled,  in  order  to  diminish  their 
large  indebtedness  to  the  Union  Bank. 

The  29th  section  of  the  charter,  to  which  our  attention  has 
also  been  called  by  the  counsel  for  the  defendants,  provides 
that,  ^  whenever  application  shall  be  made  by  a  stockholder  to 
transfer  his  stock  and  be  discharged^  such  transfer  and  discharge 
may  take  place  upon  the  new  stockholder's  furnishing  mort- 
gage to  the  satisfaction  of  at  least  a  majority  of  all  the  direc- 
tors ;  and,  in  all  such  cases  of  transfer  and  discharge,  the  votes 
shall  be  taken  by  yeas  and  nays."  Now  it  is  contended,  that 
an  application  by  the  Citizens  Bank  to  transfer  their  stock  to 
Byrne,  is  not  to  be  granted  as  a  matter  of  course,  but,  is  to  be 
granted,  or  refused,  after  the  proposition  has  been  laid  before 
the  Board  of  Directors,  and  examined  by  them ;  if  they  have 
no  objection,  that  is,  if  seven  out  of  twelve  directors  consent  to 
it,  it  is  granted,  otherwise  it  is  reftised ;  because  the  29th  sec- 
tion of  the  charter  requires  that  a  mcgority  of  the  whole  number 
should  consent ;  and  as  the  votes  are  taken  by  yeas  and  nays,  it 
seems  impossible  they  should  be  controlled  by  courts  of  justice- 

We  are  not  prepared  to  sanction  such  a  construction  of  this 
clause  in  the  charter.  On  the  contrary,  we  think  the  provision  in 
the  29th  section  is  applicable  only  where  a  stockholder,  having 
sold  his  stock  alonCf  retaining  the  immovable  mortgaged  to  secure 
it,  applies  to  have  his  property  released  from  the  mortgage, 
upon  the  purchaser  of  the  stock  offering  other  property  of  suf- 
ficient value  to  be  mortgaged  in  lieu  of  it.  Tlie  section  evidently 
refers  to  a  new  mortgage,  to  be  given  on  other  property  by  the 
transferree  of  the  stock,  as  the  condition  upon  which  the  first  is 
discharged.  In  the  case  now  before  us  it  is  not  proposed  to  shift 
the  mortgage  from  the  property  of  the  vendor  of  the  stock  to  that 
of  the  purchaser.    The  property  itself  is  sold  atm  oi^re— -with 
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the  incumbrance  of  the  mortgage,  and  at  the  same  time  the 
privileges  of  a  stockholder. .  We  have  not  been  able  to  find  in 
the  charter  any  provision  which  authorizes  the  directors  to  pre. 
vent  the  alienation  of  stock,  together  with  the  real  estate  mort- 
gaged to  secure  it,  by  refusing  to  the  purchaser  the  rights  and  pri- 
vileges of  a  stockholder.  The  4th  section  declares  that  owners 
of  real  estate  in  the  State  of  Louisiana,  and  citizens  thereof  shall 
alone  be  entitled  to  subscribe;  but  it  enacts  that,  ''shares  so  sub- 
scribed shall  be  transferable  only  to  such  owners  until  after  four 
years,  when  they  shall  be  transferable  to  any  owner  of  real 
estate  in  this  State,  whether  citizen  or  not." 

The  application  to  have  the  stock  transferred  on  the  books  of 
the  bank  to  Byrne,  was  made  by  him  rather  than  by  the  Citi- 
zen's Bank.  The  resolution  rejecting  the  application  states  no 
reason  for  not  complying  with  his  request ;  but  the  cashier  testi- 
fies that  there  were  several  reasons  assigned ;  one  was,  that  the 
property  was  not  of  sufficient  value ;  and  another,  that  the  Citi- 
sens  Bank  was  largely  indebted  to  the  Union  Bank,  and  still  is 
so,  or  was  at  the  time  of  the  trial.  This  last  reason  is  without  any 
foundation  in  law,  because  the  stock  was  in  no  manner  pledged 
or  specially  afiected,  and  the  indebtedness  of  the  Bank  did  not 
prevent  the  alienation  of  the  bank  stock  to  a  third  person. 

The  court,  therefore,  erred,  in  our  opinion,  in  giving  judgment 
against  the  plaintiff.  He  was  illegally  deprived  of  the  privi- 
leges of  a  stock-holder,  and  is  entitled  to  damages.  The  stan- 
dard of  damages  is,  we  think,  the  comparative  Value  of  the 
stock  at  the  time  the  transfer  was  refused,  and  at  the  time  of  the 
trial.  Some  of  the  witnesses  say  it  was  worth,  in  July,  1842, 
from  twelve  to  fourteen  per  cent  above  par,  and  had  fallen  to 
par.  The  president  of  the  bank  testifies  that  he,  and  Mr.  Sli* 
dell  purchased,  in  June  and  July,  at  five  and  a  half  per  cent  ad- 
vance. The  price  at  which  it  actually  sold  shows  better  what 
it  was  worth  than  the  opinion  of  witnesses  as  to  its  value  at  the 
time ;  and  the  maxim  applies,  "  in  dubiis^  id  quod  minimum  est 
sequimur" 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  that  the  defendants 
do,  within  ten  days  after  the  notification  of  this  decree,  cause 
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the  transfer  of  the  stock  to  be  made  to  J.  B.  Byrne,  as  prayed  for 
in  the  petition ;  and  that  the  plaintiff  recover  eleven  hundred 
dollars  damages,  and  costs  in  both  courts. 

Grima^  for  the  appellant,  cited,  as  to  the  amount  of  damages 
to  which  the  plaintiff  is  entitled,  Civil  Code,  art.  1928.  Angell 
and  Ames  on  Corporations,  319, 6^  seq.     13  La.  229. 

H.  IL  Denis f  for  the  defendants. 
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Succession  of  Aucb  PACKwooD-^ABfUEL  Packwood,  Executor, 

Appellant. 

Where  a  hosband  and  wife,  mazried  in  another  State,  lemored  into  this,  the  lawa 
establishing  and  regulating  the  matrimonial  community  of  gains,  will  operate  upon 
the  property  acquired  during  their  residence  here ;  and  where  they  subMqnently  re- 
me^e  from  this  State,  its  laws  wHl  not  <^rate  upon  property  afterwards  acquired 
here,  such  acquisitions  becoming  the  property  of  the  party  to  whom  they  may  belong 

f  according  to  the  law  of  the  new  domicil  of  the  spouses, 
he  executor  of  the  will  of  one  who  was  domiciliated  and  died  in  another  State,  deriving 
his  powers  from  a  Probate  Court  of  this  State,  administers  only  on  the  property  of 
the  deceased  situated  here ;  and  that  part  of  the  estate  of  the  testatrix  only  is  onder 
the  control  of  the  courts  of  this  State.  Property  belonging  to  th«  testatrix  in  another 
State  descends,  and  must  be  admmistered  under  its  laws. 

Where  the  husband  and  wife  remove  into  another  State,  the  former  will  still  retain  the 
right  of  administering  property  acquired  by  the  community  during  their  residence  in 
this  State ;  and  he  will  continue  to  be  entitled  to  enjoy  the  fruits  of  the  dotal  pn^wr* 
ty.  The  removal  into  another  State  does  not  vest  in  the  wife  any  distinct  and 
separate  title  to  one  half  of  the  community  property.  On  her  death,  one  half  of  the 
community  property  acquired  in  this  State,  will  vest  in  her  hein,  subject  to  the  pay- 
ment of  the  debts  contracted  by  the  husband  during  the  marriage.  Till  that  time 
the  husband  retams  entire  control  of  the  property,  subject  to  the  restrictions  imposed 
by  the  Civil  Code  on  his  power  of  alienation,  when  in  fraud  of  the  rights  of  the 
wife. 

>The  law  establishing  and  regrulating  the  matrimonial  community  of  gains  is  a  real 
statute,  operating,  where  the  parties  were  not  married  in  this  State,  only  on  property 
acquired  here. 

As  a  general  rule  personal  property  has  properiy  no  other  niut  than  the  donaiea  of  the 
owner,  and  its  disposition  or  transmiwion,  by  contract,  or  inheritance,  depends  upon 
the  law  of  the  owner's  domicil,  saving  the  rights  acquired  by  creditom  by  attachment,, 
or  otherwise,  before  delivery  or  notice.  This  is  especially  true  of  debts  which  follow 
the  person  of  the  owner  or  creditor 

The  deceased  and  her  husband,  having  removed  frxmi  this  State,  resided  in  anothor  at 
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the  time  of  her  death.  A  part  of  a  eiop  xaieed  on  a  plantation  belonging  to  the  oom- 
monity  in  this  State,  having  been  sold  by  an  agent  here  before  the  death  c^the  wife, 
was  deposited  to  the  credit  of  the  husband  in  a  bank  in  this  State,  and  the  proceedj 
subsequently  remitted  to  him  in  negotiable  certificates  of  deposit  Held,  that  the  pro' 
doce  of  the  plantation,  no  longer  existing  in  kind,  but  having  merged  in  a  debt  dno 
from  the  bank,  could  not  be  identified ;  that  the  amount  deposited  became  the  pio* 
perty  of  the  husband,  at  the  place  of  his  domicil ;  and  that  its  distribution,  or  inherit- 
ance, depends  on  the  law  of  that  place.  Had  the  crop  remained  on  the  plantation* 
unsold  at  the  death  of  the  wife,  it  might  have  been  otherwise. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Ber- 
mudeZf  J. 

LockeUf  MicoUf  and  A.  Hennen^  for  the  appellant* 

WUdsy  Boselius^  and  Mazureau^  contra. 

BuLLARD,  J.    In  order  properly  to  nnderstand  the  question 
which  this  case  presents,  it  is  necessary  to  premise,  that  Samuel 
Packwood,  and  his  late  wife,  Alice  Packwood,  were  married  in 
the  State  of  Connecticut,  and,  in  the  year  1804,  removed  to 
Louisiana,  where  they  resided  until  1836,  and  acquired  a  con- 
siderable property,  consisting  of  a  plantation  and  city  houses 
and  lots,  in  community,  according  to  our  local  law.    That,  in 
1836,  they  returned  to  the  north,  and  fixed  their  domicil  in  the 
city  of  New  York,  where  the  community  of  acquets  does  not 
exist.    One  undivided  half  of  a  large  plantation  in  the  parish  of 
Plaquemine,  was  sold  to  their  son,  Theodore  J.  Packwood,  who 
is  still  in  possession.    That,  Mrs.  Packwood  died  in  New  York, 
in  the  summer  of  1840,*  and  Theodore  J.  Packwoad  was  ap- 
pointed to  administer  on  her  estate  situated  in  Louisiana,  where 
her  heirs-at-law  reside,  and  caused  an  inventory  to  be  made.    A 
testament  of  Mrs.  Packwood  was  subsequently  produced,  by 
which  she  appointed  her  husband,  Samuel  Packwood,  her  execu. 
tor,  and  he  qualified  as  such  in  the  Court  of  Probates  of  the  pa- 
rish and  city  of  New-Orleans,  and  proceeded  to  have  a  new  in- 
ventory made.    In  neither  of  these  inventories  is  any  part  of  the 
plantation  in  Plaquemine  included.    At  this  inventory,  the  ex- 
ecutor made  the  following  declaration,  in  substance,  which  was 
embodied  in  the  act,  to  wit :  That,  at  the  death  of  his  wife,  he 


^The  record  does  not  show  the  day  or  month. 
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and  his  said  wife  resided,  and  had  resided  for  several  years  in 
New  York,  where  the  community  of  acquets  does  not  exist  by 
law.  That,  at  that  time,  he  was  the  owner  of  three  hundred 
shares  of  the  city  st6ck,  and  one  hundred  and  two  and  a  half 
shares  of  the  country  stock  of  the  Union  Bank  of  Louisiana, 
and  of  1 14,747  77  in  cash,  deposited  in  the  Commercial  Bank 
to  his  credit  on  the  30th  June,  1840,  and  for  which  negoti- 
able certificates  of  deposit  were  remitted  to  him,  on  the  27th  of 
July,  1840;  and  he  declared  that  the  said  stocks  and  money  are 
governed  by  the  laws  of  New- York,  the  place  of  his  domicil  and 
that  of  his  wife,  and  are  his  exclusive  property,  and  form  no  part 
of  the  commuuity  lately  existing  between  him  and  his  late  wife 
in  Louisiana,  and  that  no  part  belongs  to  her  succession. 

The  question  which  alone  is  presented  for  our  solution  on  the 
present  appeal,  is,  whether  this  sum  of  914,747  77  belongs  to 
the  community,  and  is  to  be  considered  as  a  fund  in  the  hands 
of  the  executor,  applicable  to  the  payment  of  the  debts  of  the 
conmiunity,  one  half  of  which  are  due  by  the  estate  of  Alice 
Packwood  in  Louisiana.  The  question  arises  in  the  following 
manner.  The  executor  having  presented  a  statement  of  debts 
for  which  provision  was  to  be  made,  which  was  approved,  next 
presented  a  petition,  in  which  he  represents,  that  the  debts 
amount  to  upwards  of  fifteen  thousand  dollars;  that  the  real 
estate,  lately  held  in  conmion  between  himself  and  the  heirs  of 
his  wife,  had  been  divided,  under  a  decree  of  the  District  Court 
for  the  First  Judicial  District,  and  that  the  estate  of  his  wife  had 
thus  become  sole  proprietor  of  certain  property  designated  and 
described  in  the  act  of  partition ;  that  there  is  no  more  property 
belonging  to  the  estate ;  and  that  it  becomes  necessary  to  sell  a 
part  of  said  property  to  pay  the  debts ;  and  he  prays  for  an  order 
to  that  efiTect,  contradictorily  with  the  heirs. 

In  answer  to  this  petition  the  heirs  allege,  that  the  partition 
alluded  to  is  imperfect  and  provisional  only,  and  that  the  execu- 
tor has  nothing  to  do  with  the  payment  of  the  debts  mentioned' 
by  him.  That,  if  the  court  should  be  of  opinion  that  he  has  still 
the  power  of  seeing  that  any  debt  due  by  the  estate  of  the  testa- 
trix be  paid,  when  he  is  not  sued  for  the  same  in  his  said  capa- 
city, and  when  a  partition  has  taken  place  as  he  alleges,  yet 
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there  is  no  reason  why  any  part  of  the  property  should  be  sold 
for  the  payment  of  said  debts,  because  the  executor  has  in  his 
hands  more  funds  belonging  to  the  estate,  than  are  necessary  to 
cover  the  whole  amount  of  said  debts,  which  he  has  received 
since  the  death  of  the  testatrix ;  which  funds  consist,  among 
others,  of  914,000  and  upwards,  of  which  one-half  belonged  to 
the  estate  of  Mrs.  Alice  Packwood,  and  was  in  this  city  at  her 
death,  and  which  he  has  since  received. 

The  answer  proceeds  to  set  forth  other  amounts  which  it  is 

« 

charged  belong  to  the  estate,  but  which  it  is  not  now  necessary 
to  detail,  because  the  only  question  now  before  us,  as  remarked 
above,  relates  to  the  ownership  of  the  sum  of  upwards  of  •14,000, 
deposited  in  the  Commercial  Bank ;  all  other  questions  to  which 
the  case  may  give  rise,  being  reserved  for  future  consideration. 

The  Court  of  Probates  sustained  the  opposition  of  the  heirs, 
being  of  opinion,  that  the  sum  above  mentioned  was  community 
property,  and  applicable,  in  the  hands  of  the  executor,  to  the 
payment  of  the  debts,  and  refused  to  order  a  sale  of  any  part  of 
the  property  for  that  purpose,  and  the  executor  appealed. 

The  facts  shown  by  the  record,  in  relation  to  the  deposit  in  the 
Commercial  Bank,  are,  that  W.  6«  Hewes  was  the  agent  of  Sam- 
muel  Packwood,  then  residing  in  New- York,  and  of  the  sugar 
plantation  of  Packwood,  for  the  purpose  of  selling  the  sugar 
produced  on  the  place.  On  the  25th  July,  Hewes  had  in  his 
handSi  belonging  to  Packwood,  the  above  mentioned  sum,  which 
had  been  passed  to  his  (Samuel  Packwood's)  credit,  by  order  of 
Theodore  J.  Packwood,  and  which  he  remitted  to  Mr*  Packwood 
in  New- York,  on  the  27th  of  July,  of  the  same  year,  in  certifi- 
cates of  deposit  in  the  Commercial  Bank.  The  above  was  a 
balance  due,  after  deducting  $398  27,  due  by  Packwood  to 
Hewes.  It  was  the  proceeds  of  the  sale  of  sugar  raised  on  the 
plantation  managed  by  T.  J.  Packwood.  Mrs.  Packwood  died 
in  New  York,  after  the  sale  of  the  sttgar,  and  after  the  balance 
in  the  hands  of  Hewes  had  been  placed  on  deposit  in  the  Com- 
mercial Bank. 

Numerous  questions  have  been  raised  at  the  bar,  springing 
out  of  the  law  of  community  as  it  now  exists,  and  formerly  ex** 
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isted  according  to  the  Spanish  law,  and  relating  to  the  conflict 
of  laws.  They  have  been  ai^ued  with  great  ability  and  learn- 
ing. Upon  many  of  these  questions  the  present  controversyy 
narrowed  down  as  it  is  to  an  enquiry  into  the  true  character  of 
the  credit  in  the  Commercial  Bank,  does  not  require  a  decisi<Ki 
from  us.  We  may  fissume  the  following  propositions,  believed 
to  be  incontestable,  as  the  basis  of  our  reasoning  on  the  point 
presented  for  our  solution. 

f\rsL  On  the  removal  of  Packwood  with  his  wife,  to  reside  in 
Loui9iana,  in  1804,  the  laws  in  force  at  that  time  establishing 
and  regulating  the  matrimonial  community  of  gains,  operated 
upon  the  property  acquired  during  their  residence  here,  it  be- 
coming  property  of  the  community. 

Second.  On  their  change  of  domicil,  in  1836,  by  retunimg  to 
reside  in  a  State  where  a  different  law  prevails,  the  law  of  Lou- 
isiana ceased  to  operate  upon  acquisitions  of  property,  made 
afterwards  here,  where  neither  party  resided,  whatever  may  be 
the  effect  of  such  removal  as  to  property  previously  acquired  dm> 
ing  their  residence ;  and  consequently,  if  Packwood  had  acquir- 
ed property  here  after  his  removal  to  New  York,  it  would  have 
been  his,  according  to  the  law  of  his  domicil. 

Third.  The  executor  of  the  last  will  of  a  testator  who  was 
domiciliated  and  died  in  another  State,  deriving  his  powers  firom 
a  Probate  Court  of  Louisiana,  administers  only  on  the  property 
of  the  deceased  situated  in  Louisiana.  That  part  alone  of  the 
estate  of  the  testator  is  under  the  control  of  the  courts  of  this 
State.  Whatever  estate,  therefore,  Mrs.  Packwood  may  have 
left  in  New  York,  is  to  descend,  and  to  be  administered  accord- 
ing to  the  law  of  that  State. 

Another  proposition  has  been  contended  for  by  the  couiteel 
for  the  appellees,  which,  it  is  supposed,  would  have  an  impor- 
tant bearing  on  the  decision  of  this  cause,  to  wit :  that  on  the 
removal  of  Packwood  and  his  wife  to  New  York,  the  commu- 
nity which  existed  between  thbm  here  ceased  not  only  as  to 
future  acquisitions,  but  that  the  parties  became  vested  at  once* 
each  with  one  undivided  half,  and  the  power  of  the  husband  was 
terminated  in  relation  to  it.  We  are  not  prepared  to  subscribe 
to  this  doctrine,  to  its  tall  extent.  It  would  go  to  exonerate  pro- 
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perty  acquired  here,  from  liability  for  debts  contracted  alterwards 
during  the  marriage ;  it  would  authorize  the  wife,  no  longer  a 
resident  here,  but  still  subject  to  marital  authority,  to  assert  her 
rights,  independently  of  that  authority,  to  require  a  liquidation 
of  all  debts  due  by  the  husband,  distinguishing  between  those 
contracted  in  Louisiana,  and  those  contracted  elsewhere;  it 
would  deprive  the  husband,  while  the  marriage  still  exists,  of 
the  fruits  of  the  property  acquired  here,  upon  which  the  expens- 
es of  the  family  are  an  essential  charge ;  in  short,  it  would  lead 
to  all  the  consequences  which  by  law  follow  from  natural  death, 
divorce,  or  separation  from  bed  and  board.  We  cannot  doubt 
the  authority  of  the  husband,  after  his  removal,  to  administer 
the  property  acquired  here,  any  more  than  his  right  to  enjoy 
the  fruits  of  the  dotal  property ;  and  we  cannot  recognise  in 
Mrs.  Packwood  any  distinct  separate  title,  vested  in  her  before 
ber  death.  One  half  of  the  property  acquired  in  Louisiana  then 
vested  in  her  heirs,  subject  to  the  payment  of  the  debts  con- 
tracted by  the  husband  during  the  marriage.  Up  to  that  period 
the  hufid[>and  had,  in  our  opinion,  entire  control  over  the  property, 
subject  to  the  restrictions  in  the  Code  upon  his  power  of  aliena- 
tion in  fraud  of  her  rights. 

The  three  propositions  above  stated  may  be  regarded,  in  fact 
as  corollaries  from  the  principles  settled  in  the  leading  case  of 
Saul  V.  His  Creditors^  that  the  law  establishing  and  regulating 
the  matrimonial  community  of  gains  is  a  real  statute,  operating 
only  upon  property  acquired  here,  followed  by  that  of  Calebs 
Widow Y.  His  Executors^ in  which  last  case  the  court  said:  "We 
cannot  take  into  our  consideration  the  property  in  New  York ; 
our  statute  is  real,  and,  where  the  parties  are  not  married  here, 
can  only  act  on  property  found  in  Lousiana ;  that  which  is  in 
our  sister  State,  will  follow  its  laws."    7  Mart.,  N.  S.  7L 

We  regard  it  also  as  a  well  settled  principle  of  law  that  per- 
sonal property  has  properly  no  other  situs  than  the  domicil 
of  the  owner,  and  that  its  disposition  and  transmission,  by  con- 
tract or  inheritance,  depends  upon  the  law  of  the  owner's  domir 
oil,  saving  rights  acquired  by  creditors  by  means  of  attachment, 
or  otherwise,  before  delivery  or  notice.     As  a  general  rule,  we 
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eonsider  this  as  settled.  We  so  recognised  it  in  the  case  of 
Oliver  v.  Toumes^  2  Mart  N.  S.  93. 

A  remarkable  case,  illustrative  of  this  principle,  was  produced 
during  the  argument  from  Bouhier  on  the  Customs  of  Burgundy, 
of  a  Florentine,  who  was  domiciled  in  France  during  the  civil 
wars,  and  who  remitted  on  deposit  to  Florence,  his  native  coun- 
try, a  certain  sum  of  money.  He  died  in  France,  and  his  heirs 
there  claimed  the  deposit..  The  depositary  contested  their  right 
op  the  ground  that,  according  to  the  laws  of  Florence,  he  was 
entitled  to  retain  it  as  heir ;  but  the  tribunals  decided  in  favor  of 
the  heirs  according  to  the  law  of  France.  Bouhier,  Coutume  de 
Bourgoyne,  640.  This  doctrine  is  especially  true  of  debts^ 
which  clearly,  according  to  all  the  authorities,  follow  the  person 
of  the  owner,  or  creditor.     Story's  Conflict  of  Laws,  No.  362. 

A  just  application  of  these  principles  to  the  case  now  before 
us,  solves  the  only  question  which  it  presents.  During  the  life 
time  of  Mrs.  Packwood  she  could  not  be  considered  as  having 
any  right  in  or  title  to  the  sugar,  which  was  sold  by  William  G. 
Hewes,  although  it  may  have  been  the  fruit  of  property  destined 
to  be  divided,  as  belonging  to  the  community,  upon  its  dissolu- 
tion. It  was  sold  before  her  death ;  it  was  disposed  of  by  the 
agent  of  Packwood,  who  resided  in  New  York  as  well  as  his 
wife ;  the  proceeds  constituted  a  debt  due  first  by  Hewes,  the 
agent,  and  afterwards  by  the  bank,  as  depositary,  to  Packwood. 
That  it  might  have  been  attached  or  levied  on  as  his  property, 
at  any  moment  before  its  transmission  to  New  York,  we  have  on 
doubt.  It  was,  therefore,  the  property  of  Packwood  in  New  York, 
the  place  of  his  domiclL  The  fund  in  the  bank  cannot  be  identi- 
fied with  the  sugar,  even  supposing  the  sugar  to  have  belonged  to 
the  community,  and  the  succession  of  Mrs.  Packwood  entitled  to 
one  half.  It  no  longer  existed  in  kind ;  it  could  no  longer  be 
identified;  it  had  merged  in  a  debt  due  by  the  Commercial 
Bank,  according  to  the  principles  settled  in  the  case  of  Stetson  4* 
Avery  v.  Gumet/f  17  La.,  162.  It  was  due  to  her,  and  belonged 
to  her  at  the  place  of  her  domicil,  where  she  died,  and  not  in 
Louisiana.  Its  distribution,  or  inheritance  depends  on  the  law 
of  New  York ;  and  if  Packwood  be  indebted  for  it  to  the  estate 
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4>f  his  wife,  it  is  not  due  here,  nor  to  be  administered  upon  here 
as  a  part  of  the  estate  of  Mrs.  Packwood,  but  as  composing  a 
part  of  her  succession  in  New  York. 

Whether  we  regard  that  fund,  therefore,  as  belonging  either 
to  the  husband,  or  to  the  wife,  or  to  both,  it  was  equally  beyond 
the  reach  of  our  laws.  It  was  subject  to  the  controlling  in- 
fluence of  the  laws  of  their  common  domicil.  In  contempla- 
tion  of  law,  it  was  not  here  at  the  time  of  the  death  of  Mrs. 
Fackwood.  If,  at  that  time,  a  crop  raised  upon  property  belong- 
ing to  the  community,  had  been  on  the  place  unsold,  it  may  have 
been  likewise  common ;  but  its  proceeds  in  money,  due  first  by 
an  agent,  and  next  by  a  bank,  to  the  husband  residing  in  New 
York,  cannot,  in  our  opinion,  be  put  down  as  a  part  of  the  as- 
setts  of  the  estate  of  Mrs.  Packwood,  in  the  hands  of  her  execu- 
tor in  Louisiana,  to  be  administered  here. 

But  it  is  urged,  that  our  laws  must  govern  in  relation  to  the 
disposition  of  property  situated  here ;  and  article  483  of  the 
Civil  Code  is  cited,  which  declares  that,  ''persons  who  re- 
'side  out  of  the  State  cannot  dispose  of  the  property  they  pos- 
sess here,  in  a  manner  different  from  that  prescribed  by  its  laws.'' 
The  case  of  Senac's  will  is  referred  to  as  illustrating  that  doc- 
trine.   2  Robinson,  253. 

This  last  case  refers  wholly  to  dispositions  nwrtig  causA  ;  and 
the  court  was  called  on  to  interpret  the-  10th  article  of  the  Civil 
Code,  and  to  decide  whether  a  will  made  here,  the  testator  ha- ' 
ving  become  afterwards  domiciled  in  France,  and  died  there, 
was  revoked  by  the  subsequent  birth  of  a  child,  according  to  the 
law  of  Louisiana,  or  whether  it  was  to  be  governed  by  the  law 
of  France.  We  held  that,  although  in  general  the  effect  of  acts 
passed  in  one  country  to  have  their  effect  in  another,  is  to  be 
regulated  by  the  laws  of  the  latter  country ;  yet,  in  relation  to 
testaments  and  donations  in  prospect  of  death,  this  does  not 
hold,  where  the  testator  or  donor  resided  abroad,  both  when 
the  act  was  executed  and  at  the  time  of  his  death.  But  in  the 
case  now  before  us,  the  difficulty  lies  deeper.  It  is,  that  Mrs. 
Packwood  did  not  possess  this  fund  in  Louisiana ;  if  any  part 
of  it  belonged  to  her,  it  was  her^s  in  New  York,  and  the  case  is 
illustrated  by  that  of  Hichf  Admmiatrator  v.  Pope^  8  La.,  554. 
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In  that  case,  the  husband  and  wife  resided  in  Louisiana^  al- 
though married  in  Alabama,  where  the  personal  property  of  the 
wife,  reduced  to  possession^  becomes  the  property  of  the  husband. 
The  slave,  which  formed  the  object  of  that  controversy,  had 
belonged  to  the  father  of  the  wife,  who  died  in  Alabama,  and 
she  inherited ;  he  was  brought  into  this  State,  and  remained  in 
possession  of  the  husband  during  his  life.  He  did  not  get  pos- 
session in  Alabama,  but  here  ;  and  the  court  held,  that  the  law 
of  the  domicil  of  the  heir  would  govern,  and  that  the  wife  ac- 
quired, by  inherit€knce,  according  to  the  law  of  Louisiana.  The 
court  there  said :  "  It  has  been  long  settled  by  the  jurisprudence 
of  this  country,  that,  notwithstanding  marriages  may  have  been 
contracted  in  other  States,  the  rights  of  the  married  persons, 
after  being  domiciliated  in  this,  are  governed  by  its  laws,  in  re- 
lation to  all  property  acquired  during  their  residence  here,  so 
far,  at  least,  as  they  have  reference  to  acquets  and  gains,  which 
form  the  matrimonial  community.  If  the  husband  and  wife  be 
placed  in  this  category,  and  the  first  should  acquire  personal 
property  by  purchase  in  another  State,  it  would  perhaps,  at  the 
moment  of  acquisition,  form  a  part  of  the  matrimonial  commu- 
nity, even  before  it  was  brought  into  the  place  of  the  domicil  of 
the  partners.  This  doctrine  is  a  necesscuy  consequence  of  the 
maxim  adopted  by  eminent  civilians,  that  *  in  domicilii  locPf  mo- 
bUia  intelliguTUur  existerej  " 

Upon  the  whole,  we  conclude  that  the  court  erred  in  discharg- 
ing the  rule. 

It  is,  therefore,  ordered  and  decreed,  that  unless  the  heirs  of 
Mrs.  Alice  Packwood  pay  one-half  of  the  debts  of  the  commu- 
nity, as  shown  by  the  statement  made  by  the  executor,  or  plac^ 
funds  for  that  purpose  in  the  hands  of  the  executor,  within  sixty 
days  after  the  notice  of  this  decree,  the  executor  proceed  to  sell, 
according  to  law,  a  sufficient  amount  of  property  to  pay  the 
same;  and  that  the  appellees  pay  the  costs  of  both  courta 
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Same  Casb — On  a  Rs-heabikg. 

BuLLARD,  J.  Under  the  consent  of  parties  on  file,  and  for 
the  reasons  given  in  the  opinion  first  pronounced  in  this  case,  it 
is  ordered  and  decreed  that  (he  judgment  of  the  Court  of  Pro- 
bates be  reversed;  that  the  sum  of  14,747  dollars  and 77 cents, 
to  the  credit  of  Samuel  Packwood  in  the  Conmiercial  Bank, 
which  formed  the  object  of  controversy  on  this  appeal,  be  ad- 
judged and  decreed  not  to  be  a  part  of  the  succession  of  Alice 
Packwood,  and  not  to  be  accounted  for  or  administered  upon  as 
a  part  of  her  estate  in  this  State  by  the  testamentary  executor ; 
and,  touching  the  order  of  sale  prayed  for  in  the  petition  of  the 
executor,  it  is  ordered  that  the  case  be  remanded  for  further 
proceedings  according  to  law ;  the  appellee  to  pay  the  costs  of 
the  appeal. 


EuLALiE  Mandeville  aud  another  v.  FaANgois  Jean  Abnoult, 
Testamentary  Executor  of  the  will  of  Pierre  Gtervais 

Arnoult,  deceased. 

An  heir  cannot  be  compelled  to  accept  the  payment  of  his  share  in  the  succession,  in 
depreciated  notes  of  a  bank  in  which  the  ezecator  had  deposited  the  funds  of  the  es.^ 
tate,  where  the  deposit  was  made  after  the  Jmnk  had  suspended  specie  payments. 

Where  the  executor  suflbrs  funds  of  the  succession,  all  the  debts  of  which  had  not  been 
paid,  to  lie  on  deposit  in  bank  for  more  than  two  years,  and  until  a  suspension  of 
specie  payments,  he  will  be  responsible  to  the  heirs  for  any  loss  occasioned  thereby^ 
on  the  ground  of  want  of  reasonable  care  and  diligence. 

Appeal  from  the  Court  of  Probates  of  Jefferson,  Smithy  J. 

Mord  and  Labarre^  for  the  plaintiffs. 

RoselitUf  for  the  appellant. 

Garland,  J.  The  defendant  is  the  testamentary  executor  of 
his  deceased  father,  and  has  rendered  his  final  account,  by  which 
it  appears  that  the  sum  of  95688  48  was  due  in  cash  to  J. 
B.  G.  Amoult,  one  of  the  heirs,  who  has  transferred  the  demand 
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in  equal  portions  to  the  plaintiffs.  They  allege  that  the  defen- 
dant  refuses  to  pay  the  money  to  them,  although  more  than 
three  months  have  elapsed ;  they,  therefore,  call  on  him  to  show 
cause  why  an  execution  should  not  issue  against  him  personally, 
according  to  article  993  of  the  Code  of  Practice,  to  enforce  the 
payment  of  the  aforesaid  sum,  or  so  much  as  will  pay  each  com- 
plainant the  sum  of  82,503  50,  with  ten  per  cent  interest 
per  annum  from  the  5th  of  May,  1841,  until  paid. 

The  defendant,  for  answer,  avers  that  he  has  paid  nearly  all 
the  debts  owing  by  the  succession,  and  is  perfectly  willing  to 
pay  all  such  as  may  be  legal  and  just ;  but  that  the  funds  re- 
maining in  his  hands  as  executor,  are  deposited  in  the  Citizens 
Bank  of  Louisiana,  and  were  so  deposited  and  kept  according 
to  law.  That  he  is  willing  to  give  the  plaintiffs  a  check  on  the 
said  Dank  for  the  sum  due  to  them,  which  they  refuse  to  accept, 
alleging  that  they  are  not  bound  to  do  30.  He,  therefore,  prays 
that  the  plaintiffs  may  be  decreed  to  receive  the  said  check 
in  discharge  of  their  demands,  and  that  he  be  released  from 
them. 

On  the  trial,  the  plaintiffs  filed  an  authentic  act  of  transfer  to 
them  of  the  debt,  and  proved  by  a  witness  that,  in  the  early 
part  of  June,  1842,  the  Citizens  Bank  suspended  specie  payment 
and  has  never  since  resumed,  and  that  it  is  now  in  a  course  of 
liquidation.  The  defendant  offered  as  evidence  a  bank  book  in 
his  own  name,  for  the  purpose  of  showing  the  state  of  his  ac- 
count with  the  bank,  as  executor.  This  was  objected  to  by  the 
counsel  for  the  plaintiffs,  on  the  ground  that  the  defendant  was, 
by  law,  bound  to  keep  a  book  as  executor,  and  could  not  be  per- 
mitted to  mingle  the  funds  of  the  succession  with  those  of  his 
own ;  but  the  court  overruled  the  objection,  and  **  admitted  the 
book  as  evidence,  to  prove  any  thing  for  which  it  is  sufficient, 
without  deciding  that  it  is  proof  that  the  executor  has  complied 
with  the  law  of  1837."  The  defendant  then  gave  in  evidence 
a  certificate  of  the  present  Cashier  of  the  Bank,  which  states, 
**  that  there  appears  on  the  books  of  this  Bank,  to  the  credit  of 
F.  J.  Amoult,  testamentary  executor  of  O.  Amoult^  the  sum  of 
four  thousand  three  hundred  and  eighty-six  dollars  and  eighty- 
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nine  cents  (84,386  89),  and  that  said  sum  was  deposited  at  dif- 
ferent times  to  the  credit  of  said  account." 

Upon  this  evidence  and  an  examination  of  the  bank  book,  the 
court  below  ordered  an  execution  to  issue  for  the  sum  stated, 
with  interest  as  claimed,  and  the  defendant  has  appealed. 

The  first  question  that  presents  itself,  is  contained  in'the  bill 
of  exceptions  taken  to  admitting  the  defendant's  bank  book  as 
evidence,  it  not  being  kept  in  his  name  as  executor,  but  in  his 
individual  name.  Had  not  the  book  been  accompanied  by  the 
certificate  of  the  cashier  of  the  bank,  that  there  was  an-acoount 
in  the  name  of  the  succession  on  the  books,  we  think  it  very 
questionable  whether  the  book  should  have  been  received,  even 
in  the  restricted  sense  imposed  by  the  court.  The  object  of  the 
legislature  in  requiring  executors  and  other  fiduciaries,  to  keep 
a  bank-book  and  a  separate  book  of  accounts,  is  to  enable  cre- 
ditors, and  other  interested  persons,  to  see  with  as  much  facility 
as  possible,  what  is  the  situation  of  the  estate  under  adminis- 
tration, and  also  to  enable  the  judge  to  exercise  the  proper  con- 
trol over  the  ofiicer  responsible  to  him«  Individual  and  ofiioial 
accounts  should  not  be  mingled ;  but,  under  the  circumstances 
of  this  case,  we  cannot  say  that  the  judge  erred  in  admitting 
the  book. 

The  certificate  of  the  cashier  of  the  bank  is  by  no  means  as 
satisfactory,  as  a  copy  of  the  account  would  have  been.  It 
merely  states  the  balance  to  the  credit  of  the  estate,  without 
giving  the  date  of  any  deposite,  or  the  amount  of  any  check 
paid.  By  reference  to  the  bank-book,  it  will  be  seen  that  this 
balance  is  made  up  of  two  items.  One  is  a  deposite  of  $3,745, 
made  on  81st  July,  1842,  some  forty  or  fifty  days  after  the  bank 
had  finally  suspended  payment.  The  other  is  a  sum  of  $628  89, 
which  had  been  standing  as  a  balance  since  June,  1840, 
and  not  used  to  discharge  debts  still  owing.  The  bank  paid 
specie  during  a  portion  of  the  time,  and  no  effort  is  shown  to 
have  been  made  to  get  any  creditor  to  accept  this  balance,  or  to 
vtdthdraw  it. 

As  to  the  sum  of  93,745,  we  are  clearly  of  opinion,  that  the 
creditors  of  the  estate  cannot  be  compelled  to  receive  it  in  Citi- 
zens Bank  notes.     That  sum  was  deposited  after  the  suspension 
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of  specie  payments.  It  is  too  incredible  to  be  assumed,  without 
strong  evidence,  that  this  sum  was  deposited  in  specie,  or  even 
in  the  notes  of  a  good  bank ;  it  is,  therefore,  rational  to  suppose, 
that  the  notes  of  the  Citizens  Bank  were  deposited,  and  if  the 
defendant  thought  proper  to  receive  them  in  payment  after  it 
was  known  that  the  bank  had  suspended  its  payments,  he  is 
alone  responsible,  and  cannot  compel  the  creditors  of  the  succes- 
sion to  take  depreciated  paper. 

As  to  the  sum  of  $628  89,  the  question  is  different,  and  de- 
pends upon  other  circumstances.  The  law  requires  executors, 
administrators,  &c.,  to  deposite  the  funds  collected  by  them  in 
particular  banks,  and  to  keep  a  regular  account.  When  tbey 
do  so,  and  exercise  a  reasonable  care  and  diligence  as  to  the 
solvency  of  the  bank,  and  manifest  a  proper  desire  to  pay  the 
debts  and  legacies,  when  they  have  funds  on  hand  to  do  so,  we 
shall  feel  disposed  to  extend  to  them  all  the  protection  the  law  can 
give  them ;  but  in  this  case,  we  are  of  opinion  that  such  rea- 
sonable care,  diligence  and  promptitude  has  not  been  shown* 
It  is  admitted  that  all  the  debts  are  not  paid ;  yet  the  sum  of 
C628  89,  is  permitted  to  lie  two  years  or  more  in  the  bank, 
until  payments  in  specie  are  suspended,  an^  then  the  execuUv 
wishes  to  pay  those  creditors,  who  so  long  have  been  kept  out  of 
their  money,  in  a  currency  much  depreciated. 

Judgment  c^jirmed* 


WiLUAM  D.  Cooper  v.  Louis  Appollinaibe  Pellerin  and  another. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurtauj  J. 

MoRPHY,  J.  The  petitioner  brought  suit  to  recover  of  the  de- 
fendants, $4,467  33,  on  an  open  account,  for  his  wages  as  su- 
perintendent of  the  defendants'  cotton  press  yard,  from  June, 
1841,  to  January,  1842,  for  eighty-seven  tons  of  coal,  and  for 
other  articles  furnished  to  them,  and  for  divers  disbursements 
made  for  their  account.  After  denying  their  indebtedness,  the 
defendants  pleaded  divers  payments,  and  set-offs,  amounting  to 
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$630  22,  for  which  they  prayed  to  be  credited,  in  case  any  part 
of  the  plaintiff's  claims  was  allowed.  The  judge  below  re- 
duced the  plaintiff's  demand  to  (ly^ST  99i,  gave  the  defendants 
credit  for  9509  22,  and  rendered  judgment  in  favor  of  the  for- 
mer, for  91278  77}.  From  this  judgment  the  defendants  ap- 
pealed. 

As  the  appellee  has  not  prayed  for  an  amendment  of  the 
judgment  in  his  favor,  it  becomes  unnecessary  for  us  to  examine 
any  of  his  bills  of  exception  to  the  rejection  of  testimony  of- 
fered in  support  of  such  portions  of  his  claims  as  were  disal- 
lowed below.  Of  those  items  of  the  account  which  the  judge 
considered  as  proved,  the  appellants  dispute  that  for  wages 
claimed  by  the  plaintiff,  as  manager  of  their  cotton  press  during 
seven  months,  at  the  rate  of  9200  per  month.  The  testimony 
is  somewhat  contradictory  with  regard  to  the  value  and  nature 
of  the  plaintiff's  services.  Some  of  the  witnesses  represent 
him  as  having  been  the  manager  or  superintendent  of  the  estab- 
lishment, and  value  his  services  at  92,500  per  annum ;  while 
others  say,  that  he  acted  as  a  mere  yard  clerk,  and  that  as  such, 
his  salary  should  be  about  9125  per  month.  Whatever  name 
be  given  to  the  situation  or  employ,  thus  held  by  the  plaintiff,  it 
is  shown  that  he  was  a  man  of  great  activity,  skill  and  expe- 
rience in  the  business;  that  he  worked  hard  at  the  press;  and 
that  his  services  must  have  been  very  valuable  to  the  defen- 
dants, in  their  new  establishment,  however  censurable  his  con- 
duct may  have  been  in  a  transaction  to  which  our  attention  has 
been  called  by  the  counsel.  There  being  no  contract  between 
the  parties,  the  judge  allowed  wages  to  the  plaintiff  at  the  rate 
of  92000  per  annum.  This  allowance  is,  in  our  opinion,  war- 
ranted by  the  evidence ;  but  the  judge  should  have  given  these 
wages  only  for  six  months,  as  the  defendants  appear  to  have 
purchased  the  property  on  the  9th  of  July,  1841,  and  the  plain- 
tiff left  their  employ  on  the  12th  of  January  following.  It  is 
true  the  witnesses  say  that  he  began  to  work  for  Pellerin  & 
Delassos,  in  June,  1841,  but  it  is  also  shown  that  about  that  time 
he  remained  three  or  four  weeks  without  working  at  the  press. 
The  appellants  next  opposed  an  item  for  87  tons  of  coal  belong- 
ing to  the  plaintiff,  which  was  used  by  the  press.    They  con- 
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tend  that  the  plaintiff  has  not  shown  that  he  was  the  owner  of 
this  coal ;  that  when  they  purchased  the  property,  the  coal  was 
on  the  lev6e  in  front  of  the  press;  and  that  it  was  transferred  to 
them  with  it,  as  one  of  its  appurtenances.  The  evidence  shows 
that  the  plaintiff  had  bought  the  coal  some  time  before,  had  paid 
for  it,  and  had  a  receipt  for  it  in  his  own  name.  This,  we  thinkf 
establishes  a  sufficient /^m^/acie  right  of  ownership  in  him. 
If  he  bought  the  coal  for  the  account,  and  with  the  funds  of  the 
former  proprietor  of  the  place,  as  it  is  contended,  it  was  easy 
for  the  defendants  to  have  shown  it,  by  examining  the  latter  as 
a  witness.  As  they  have  not  done  so,  they  are  bound  to  pay  for 
this  coal,  which  it  is  shown  they  have  used.  The  plaintiff 
claims  for  it  8522,  and  one  of  his  witnesses,  who  saw  the  re- 
ceipt, says  it  cost  him  about  8500.  The  same  witness  says,  that 
about  one-third  of  the  lot  had  been  used  before  the  defendants 
bought  the  property.  A  deduction,  therefore,  of  $174,  should 
have  been  made,  from  the  amount  claimed.  The  only  other 
item  about  which  there  is  any  dispute  is  one  for  881  83,  alleg- 
ed to  have  been  disbursed  by  the  plaintiff  for  the  account  of  the 
defendants.  We  think  that  this  amount  was  improperly  allow- 
ed. The  only  evidence  adduced  in  support  of  it  is  a  small  ac- 
count book  of  the  plaintiff's  with  Priestley  &  Bein,  from  which 
it  appears  tkat,  in  May,  1841,  he  bought  from  the  latter  divers 
articles  of  hardware  for  which  he  has  since  settled.  A  witness 
testifies  that  Bein  acknowledged  the  signature  affixed  to  the  re- 
ceipt on  the  book,  and  that  the  SEune  kinds  of  articles  were 
brought  to  the  press.  Even  if  this  evidence  be  considered  as 
sufficient  to  show  that  the  articles  purchased  were  taken  to  the 
press  and  employed  for  its  use,  this  was  sometime  before  the 
purchase  of  the  property  by  the  defendants,  and  it  cannot  then 
be  said  that^this  money  was  disbursed  for  their  account. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Parish  Court 
be  reversed,  and  that  the  plaintiff  do  recover  from  the  defen- 
dants,'*'m  solidOf  eight  hundred  and  fifty-six  dollars  and  twenty- 
eight  cents,  with  costs  of  suit  below,  those  of  this  appeal  to  be 
borne  by  the"plaintiff  and  appellee. 

Dufour^  for  the  plaintiff. 

Bodin,  for  the  appellants. 
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Richard  Nugbnt,  Assignee  of  Jnstas  Vairin  and  James  T.  Kelly, 
Bankrupts,  v.  Stagey  B.  Opdyke  and  others. 

Where  the  debton  of  one  tirho  has  been  declared  'a  bankrupt,  are  aware  of  the  fact^ 
and  in  their  answen  to  interrogatories,  pn^unded  to  them  as  garnishees  in  an  at- 
tachment suit,  state,  that  they  still  owe  the  debt,  without  mentioning  in  any  way 
the  application  of  their  creditor  to  be  declared  a  bankrupt,  they  will  be  liable  to  the 
assignee  of  the  bankrupt,  though  they  have  paid  the  amount  of  their  debt  to  the 
ptaintiff  in  the  action  in  which  they  were  made  garnishees.  Per  Curiam*  They 
omitted  to  give  notice  of  a  fact  which  they  were  bound  to  disclose. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSf  J. 
This  was  an  action  by  the  assignee  of  J.  Vairin  &  Co.,  bank- 
rupts, to  recover  91288  74,  as  a  balance  of  account  due  to  the 
bankrupts*  The  proceedings  were  commenced  by  attachment. 
The  defendants  answered .  by  a  general  denial.  They  further  al- 
leged, that  any  debt  which  they  may  have  owed  the  bankrupts 
has  been  extinguished  to  the  amount  of  $1147  74,  by  a  judg- 
ment obtained  in  Illinois  against  the  respondents,  as  garnishees, 
in  a  suit  by  attachment,  in  which  one  Edmonson  was  plaintiff, 
and  J.  Vairin  &  Co.  defendants,  which  they,  respondents,  paid. 

It  was  admitted  on  the  trial :  That  J.  Vairin  &  Co.  applied  to 
the  District  Court  of  the  United  States,  sitting  in  New  Orleans, 
to  be  declared  bankrupts,  on  the  4  March,  1842 ;  that  on  the  13 
April,  they  were  so  declared,  and  that  Richard  Nugent  was, 
shortly  after,  appointed  their  assignee ;  that  about  the  29  April, 
Nugent  sent  a  written  notice  to  the  defendants  of  his  appoint- 
ment, and  that  Seth  M.  Tinsley,  one  of  them,  was,  at  the  time, 
in  New  Orleans ;  that  before  the  appointment  of  the  assignee, 
and  while  Kelly,  one  of  the  firm  of  J.  Vairin  &  Co.,  had  charge 
of  the  books  of  the  partnership  and  was  engaged  in  the  settle- 
ment of  its  business,  S.  M .  Tinsley  informed  him  of  the  attach- 
ment suit  in  Illinois ;  and  that,  though  the  defendants  wrote  to 
the  assignee  of  the  existence  of  the  attachment  suit  in  Illinois, 
the  latter  has  no  recollection  of  ever  receiving  the  letter. 

The  letter  of  the  assignee  was  received  by  the  defendants, 
who  replied,  directing  him  to  see  S.  M.  Tinsley,  one  of  their 
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firm,  then  in  New  Orleans.  A  transcript  of  the  judgment  in 
the  case  of  Edmonson  v.  /.  Vairin  4*  Co.,  was  ofiered  inevidence» 
from  which  it  appeared,  that  that  action  was  commenced  on  the 
17  March,  1 842 ;  that  notice  of  the  attachment  was  published,  for 
four  successive  weeks,  in  a  newspaper  published  at  Springfield, 
Illinois,  between  the  27  May  and  24  June,  1842 ;  that  judgment 
was  repdered  on  the  25  July,  1842,  against  J.  Vairin  &  Co. ;  that 
the  present  defendants,  being  interrogated  on  the  27  July,  1842, 
as  garnishees,  answered,  through  S.  M.  Tinsley,  in  these  words : 
**  On  the  1  June,  1842,  Wfe  owed  and  still  do  owe  Justus  Vairin  & 
Co.,  of  New  Orleans,  $1147  74.  Springfield,  July  27,  1842;" 
that  judgment  was  rendered,  on  the  same  day,  against  the  gar- 
nishees for  that  amount,  and  that  the  same  was  paid. 

There  was  a  judgment  below  against  the  defendants,  for 
41147  74,  with  interest  at  five  per  cent,  from  the  1st  June,  1842, 
till  paid.    From  this  judgment  the  present  appeal  was  taken. 

C.  M.  Jones,  for  the  plaintiff*.  The  defendants  have  made 
themselves  liable  by  failing  to  state  in  their  answer  as  garnish- 
ees, that  the  debt  due  by  them  had  been  transferred,  by  the  bank- 
ruptcy of  their  creditors,  to  the  assignee.  Had  this  been  done 
the  assignee  would  have  been  made  a  party  to  the  suit,  and  the 
debt  due  by  the  garnishees  have  been  ordered  to  be  paid  to 
him  for  the  common  benefit  of  all  the  creditors.  The  case  of 
Fhher  v.  Vose,  (3  Robinson,  457),  is  exactly  in  point.  Garnishees 
must  answer  the  interrogatories  truly  or  abide  the  consequences. 
It  was  not  true  that  they  were  indebted  to  J.  Vairin  &  Co.,  on 
the  1st  June,  1842 — they  were  indebted  to  their  assignee. 

Spring  and  A.  Hennen,  for  the  appellants.  The  onlj'"  question 
for  the  decision  of  the  court  is,  whether  the  judgment  rendered 
against  the  defendants  in  Illinois,  on  an  attachment  and  pay- 
ment of  its  amount,  as  garnishees,  will  protect  them  against  a 
second  demand  of  the  same  debt,  from  the  assignee  of  the  bank- 
rupts, J.  Vairin  &  Co. 

The  counsel  for  the  plaintiff*  concedes  the  correctness  of  the 
doctrine,  laid  down  by  the  elementary  writers,  that,  "  when  a 
debt  has  been  recovered  of  a  debtor,  under  the  process  of  fo- 
reign attachment,  fairly  and  not  collusively,  the  recovery  is  a 
protection  to  the  garnishee  against  his  original  debtor,  and  he 
may  plead  it  in  bar."    2  Kent's  Com.,  119. 
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The  proceeding  by  attachment  is  in  rem,  and  all  persons  who 
could  have  asserted  a  right  to  the  property,  become  parties  by 
the  monition,  which  it  is  proved  was  issued  in  the  case. 

The  plaintiff  then  was,  in  contemplation  of  law,  a  party  to 
the  suit.  Furthermore  it  appears,  that  he  was  informed,  (at 
least,  that  a  letter  was  written  to  him  to  give  information,)  that 
a  suit  had  been  instituted,  attaching  the  credit  of  the  bankrupts, 
to  whom  he  had  been  appointed  assignee. 

The  judgment,  therefore,  respecting  property  and  persons 
within  the  jurisdiction  of  the  court  in  Illinois,  must  be  *'  held 
valid  and  binding,  as  being  resjudicata^  in  every  other  country, 
in  resplct  to  all  matters  of  right  and  title,  transfer  and  disposi. 
tion  of  the  property."  2  Kent's  Com.,  119,  note  C,  of  the  5th 
edit.,  and  the  authorities  there  quoted. 

But  the  plsdntiff  insists  that  it  was  the  duty  of  the  defendants 
to  have  pleaded  the  bankruptcy  of  Yairin  &  Co.,  in  the  attach- 
ment suit  in  Illinois ;  or,  at  least,  to  have  disclosed  the  fact  of 
their  bankruptcy,  in  their  answer  to  the  interrogatories.  On 
this  ground,  the  judgment  of  the  court  below  was  given  against 
them. 

The  defendants  did  more  than  was  necessary  to  protect  them- 
selves, when  they  wrote  the  letter,  and  gave  verbal  information 
to  the  plaintiff,  respecting  the  attachment.  If  the  plaintiff  did 
not  receive  the  letter  written  by  the  defendants,  it  was  not  their 
fault,  no  more  than  it  would  be  the  fault  of  the  holder  of  a  pro- 
tested bill  of  exchange,  that  an  endorser  did  not  receive  the  no- 
tice of  protest,  sent  to  him  by  mail.  The  law,  in  neither  case, 
makes  it  requisite  that  the  notice  should  absolutely  be  brought 
home  to  the  knowledge  of  the  parties.  Legal  diligence  to  give 
itf  is  all  that  is  required.  But  the  proper  and  legal  notice  in  this 
case,  was  given  by  the  publication  in  the  newspaper,  at  Spring- 
field, Illinois,  according  to  the  laws  of  the  State.  It  was  as 
much  a  monition,  as  if  it  had  been  issued  in  a  court  of  admiral- 
ty, and  should  have  the  same  effect  to  bind,  not  only  the  plain- 
tiffs, but  the  whole  world. 

No  laches  can  be  attributed  to  the  defendants. 

No  collusion  is  charged  against  them.  Why  then  should  they 
suffer  ?  Why  be  compelled  to  pay  a  second  time,  the  same  debt? 
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It  was  the  duty  of  Nugent,  the  assignee  of  J.  Yairin  &  Go.« 
to  take  notice  of  the  monition  contained  in  the  newspaper,  pub- 
lished at  Springfield,  respecting  the  attachment.  His  negleet 
to  make  himself  a  party  to  the  attachment  suit,  should  not  be 
visited  on  the  defendants. 

Ample  time  was  given  for  the  assignee  to  gain  informatioii, 
and  to  take  all  the  requisite  steps  for  making  himself  a  party  Ia 
the  attachment  suit,  to  protect  the  rights  of  the  bankrupts*  If 
he  did  not,  the  defendants  should  not  suffer  for  it. 

The  case  of  Fisher  v.  Yose^  3  Rob.,  457,  goes  no  further  thaft 
to  say  that  proceedings  should  be  stayed  in  an  attachment,  until 
the  assignee  of  the  bankrupt  has  time  to  make  himself  ^  party« 
At  the  close  of  the  opinion  of  the  court  given  on  the  re-hearing, 
(p.  463)  the  question  is  expressly  reserved  as  to  the  effect  of  an 
attachment  in  the  state  courts  after  the  appointment  of  the  as- 
signee. 

The  question  now  presented  for  decision  is  new.  The  amoniiti 
in  controversy  does  not  give  to  the  question  much  importance ; 
but  the  principles  involved  in  it  are  very  grave.  How  far  are 
the  state  courts  throughout  the  Union,  deprived  of  jurisdiction 
over  the  property  of  a  bankrupt  ?  Are  all  suitors  bound  to 
notice  a  bankruptcy,  at  their  peril  ?  Must  they  yield  an  active 
eo-operation  to  the  accomplishment  of  the  provisions  of  the 
bankrupt  law  ? 

The  state  courts  are  bound  only  to  notice  matters  directly 
brought  before  them  by  the  pleadings. 

Garnishees  are  bound  in  suits  against  themselves  to  take  no 
part  in  the  controversy  of  either  of  the  parties.  They  are  not 
bound,  at  their  peril,  to  notice  every  thing  which  may  bear  on 
the  contest.  The  parties  should  see  to  that.  Have  the  gar- 
nishees honestly  discharged  their  duty  herein  ?  This  is  the  only 
question. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment 
which  condemns  them  to  pay  to  the  plaintiff,  the  assignee  of  J. 
Vairin  &  Co.,  their  former  creditors,  a  sum  which  Edmondson 
&  Co.,  creditors  of  the  latter,  recovered  from  the  present  defen- 
dants, summoned  as  garnishees,  in  an  attachment  suit  in  the 
State  of  Illinois. 
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Vairin  &  Co.  applied,  in  March,  1842,  for  the  benefit  of  the 
bankrupt  law  of  the  United  States,  and  were  admitted  to  it 
in  the  following  month.  The  present  plaintiff,  their  assignee^ 
gave  notice  to  the  defendants  of  his  appointment,  and  demand- 
ed the  payment  of  what  they  owed  to  the  bankrupts,  and  was  re- 
ferred to  Tinsley,  one  of  the  firm.  Edmondson  and  others  brought 
their  attachment  suit,  in  the  State  of  Illinois^  on  the  17th  of 
March,  1842,  thirteen  days  after  the  date  of  the  petition  of  the 
bankrupts,  and  twenty-seven  days  before  their  admission  as 
such.  Nugent' s  letter  above  referred  to,  is  of  the  29th  of  April, 
sixteen  days  after  the  bankrupts'  admission.  ^The  present  de- 
fendants Were  summoned  as  garnishees,  and  the  attachment 
published  according  to  law,  in  one  of  the  gazettes  of  the  State  of 
Illinois.  On  the  25th  of  July,  judgment  was  given  against  the 
defendants  in  the  attachment  suit,  and  the  present  defendants, 
as  garnishees  therein,  were  ordered  to  answer  interrogatories. 
They  answered :  "  That  on  June  1st,  1842,  we  owed  and  still  do 
owe  Justus  Yairin  &  Co.,  of  New  Orleans,  eleven  hundred  and 
forty-seven  dollars  and  seventy-four  cents."  Judgment  was 
given  against  the  present  defendants  as  garnishees,  which  it 
appears  they  paid  and  satisfied. 

To  the  present  suit  by  the  assignee  of  their  former  creditors, 
they  oppose  the  judgment  of  the  State  of  Illinois,  and  the  pay- 
ment thereof. 

Their  counsel  has  urged  that  the  plaintiff  had  notice  of  the 
attachment  suit,  and  ought  to  have  become  a  party  thereto,  and 
have  urged  the  bankruptcy  of  the  then  defendants,  and  thus  have 
prevented  a  judgment  against  them,  and  the  present  defendants 
as  garnishees.  They  show  that  they  wrote  to  him,  to  apprize 
him  of  the  suit.  It  does  not  appear  that  their  letter  reached 
him.  It  is  further  contended  that  a  suit  by  attachment  is  one 
in  remf  to  which  all  the  world  ia  a  party,  and  that  the  judgment 
in  it  forms  res  judicata  against  all. 

On  the  part  of  the  plaintiff,  it  is  replied,  that  the  publications 
in  the  Illinois  paper  were  before  his  appointment  as  assignee^ 
and  after  the  commencement  of  the  bemkruptcy  suit ;  that  the 
publications  of  the  application  for  admission  to  bankruptcy  in 
New  Orleans,  were  notice  to  the  defendants  and  appellants  in 
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Illinois,  especially  as  one  of  the  finn  was  at  the  time  in  New- 
Orleans  ;  that  the  judgment  against  them,  as  garnishees,  would 
have  protected  them  from  the  present  suit,  if  they  had  acted 
fairly  and  properly ;  that  they  were  bound  to  allege  in  their  an** 
swer  to  the  interrogatoriesevery  fact  in  their  knowledge,  which 
had  destroyed  the  relation  of  debtors  and  creditors,  theretofore 
existing  between  them  and  the  defendants  on  the  attachment. 
Bankruptcy  is  a  sort  of  civil  death,  which,  like  the  natural, 
destroys  existing  rights.  Sorte  supremd  permutat  dominosj  et 
tratueunt  in  alios  jura.  We  are  willing  to  admit  that  their  an- 
swer, that  they  still  owed  the  money  to  the  defendants  in  the 
attachment,  is  not  a  suggestio  falsi^  and  that  they  meant  only  to 
convey  the  idea  that  they  were  not  absolved  of  the  debt  by  any 
payment.  Still  there  was,  though  perhaps  not  intentionally,  a 
suppressio  veri — a  coneealment,  or  at  least,  an  omission  to  give 
notice  of  a  fact  which  they  were  bound  to  disclose,  and  which 
would  have  prevented  a  judgment  against  them.  They  were 
in  the  situation  of  a  party  who  knows  that  his  note  has  been 
endorsed  over  by  the  payee,  and  neglects  to  urge  the  circum- 
stance in  his  answer  to  interrogatcNries  as  gamii^ee,  and  there^ 
by  suffers  judgment  to  be  given  against  the  payee  and  himself, 
and  who  will  necessarily  be  compelled  to  pay  his  note  to  the 

holder. 

Judgment  affirmed. 


Jean  Baptistb  De  Geuv  v.  His  Crbditobs. 

Where  a  mortgage  creditor  of  an  inmlyent  having  obtained  judgment  against  the  ayn- 
dici,  causes  the  mortgaged  property  to  be  sold,  and  purchases  it  himself  at  a  price 
exceeding  his  claim}  and  re-sells  it  for  cash,  and  his  vendee  is  evicted  on  the  ground 
of  illegalities  in  the  first  sale,  he  cannot  recover  against  the  syndics,  interaat  on  his 
debt  between  the  time  of  the  purchase  and  the  eviction  of  his  vendee.  The  we  of 
the  land,  or  of  the  price  received  from  his  vendee,  eztinguidied  any  claim  for  interest 
during  that  period. 

Syndics  are  required  by  law  to  deposit  funds  received  by  them  in  some  solvent  bank, 
and  to  file  a  tableau,  and  distribute  the  money  as  soon  as  practicable ;  and  where 
they  wilfully  delay  to  do  so,  and  the  funds  depreciate,  or  are  lost  by  their  neglect. 
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or  by  the  want  of  prudent  foresight  and  obaervation  aa  to  the  condition  of  the  bank, 
they  will  be  lesponaible  for  any  loei  mntained  thereby. 

Afpsal  from  the  District  Court  of  the  First  District,  Buchanr 
4niy  J. 

Gaslakd,  J.  In  the  year  I8I29  Jean  Baptiste  Degruy  made 
a  cession  of  his  property  to  his  creditors,  and  they  appointed 
two  syndics,  who  partially  administered  the  estate  surrendered. 
Several  years  after  the  cession,  one  of  the  syndics  became  in- 
solvent, and  the  other  left  the  State,  an  account  of  their  ad- 
ministration having  been  rendered.  In  the  early  part  of  the 
year  1818,  Sosthene  Roman  and  Marigny  Dauterive  were  named 
syndics,  the  latter  of  whom  died,  a  number  of  years  after,  neither 
of  them  having,  so  far  as  we  are  informed,  taken  any  active 
measures  to  settle  the  estate  confided  to  them.  In  December, 
1829,  Romany  one  of  the  syndics,  presented  his  petition  to  the 
court  below,  in  which  he  stated  that  his  co-syndic  was  dead ; 
that  the  power  confided  to  them  was  joint;  and  that  he  was  not 
authorized  to  proceed  alone ;  wherefore,  he  prayed  for  a  meet- 
ing of  the  creditors  to  appoint  another  syndic.  The  prayer  was 
granted,  and  a  meeting  convened,  at  which  no  creditor  appear- 
ed, but  the  mother  of  Mr«  Roman,  and  himself,  acting  in  his  own 
right,  and  as  the  attorney  in  fact  of  another  creditor.  He  was 
named  sole  syndic,  with  authority  *'to  cause,  by  all  legal  means, 
the  property  of  the  insolvent,  which  has  been  diverted  from  his 
estate,  to  return  and  be  restored  to  the  same,  and  to  sell,  under 
the  authority  of  the  court,  all  the  property  which  has  not  yet  been 
sold  by  the  former  syndics ;  authorizing  the  said  syndic  to  sti- 
pulate the  terms  and  conditions  of  the  sale,  either  for  cash,  in 
whole  or  in  part,  or  at  such  terms  of  credit  as  he  shall  deem 
most  convenient  for  the  interest  of  the  creditors."  Under  this 
authority,  the  syndic  commenced  one  or  more  suits  to  recover 
property  ceded  to  the  creditors,  and  took  the  necessary  measures 
to  procure  a  confirmation,  by  Congress,  of  certain  unsettled  land 
titles,  in  which  he  was  successful.  In  the  spring  of  the  year 
1835,  the  curator  of  the  estate  of  Thomas  Dumford  took  a  rule 
on  the  syndic,  to  show  cause  why  he  should  not  exhibit  in  court 
his  bank-book,  and  why  he  should  not  proceed  to  sell  the  pro- 
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perty  surrendered,  and  file  a  tableau  of  distribution.    A  long 
*  answer  was  filed  to  this  rule,  justifying  the  course  pursued  by 
the  syndic  ;  but  upon  the  trial,  the  syndic  was  ordered  to  sell 
the  property,  upon  certain  terms  of  credit,  and,  within  a  month 
after  the  sale,  to  file  a  tableau  of  distribution.     The  execution 
of  this  order  was  arrested  by  an  injunction  obtained  by  De- 
gruy,  the  insolvent,  which  finally  resulted  in  a  decree,  dated  in 
'  March,  1837,  ordering  the  syndic  to  sell  the  lands  in  the  month 
following,  on  a  credit  of  one,  two,  three  and  four  years,  and  the 
slaves  on  certain  terms  therein  mentioned,  the  proceeds  of  the 
sale  to  be  deposited  in  the  Consolidated  Association  of  the  Plan- 
ters of  Louisiana,  subject  to  the  order  of  the  court ;  and  it  was 
further  ordered,  that  the  syndic  file  a  tableau  of  distribution 
within  one  month  after  the  sale.    A  sale  was  made  on  the  24th 
of  April,  1837,  amounting  to  about  937,000.    The  land^  on  which 
the  opponents  claim  a  mortgage,  selling  for  more  than  $21,000» 
one-fourth  of  which  was  payable  in  April,  1838,  and  the  other 
three-fourths  in  three  annual  instalments  afterwards ;  all  of 
which  appear  to  have  been  paid,  as  was  the  price  of  all  the 
other  property,  except  a  sum  of  about  $350.    The  money  was 
deposited  as  ordered  by  the  court ;  but  no  tableau  was  filed  as 
ordered,  nor  any  payments  made  to  the  creditors.    Finally,  in 
January,  1844,  nearly  seven  years  after  the  syndic  was  ordered 
to  file  a  tableau,  and  long  after  the  money  was  collected,  the 
present  opponents,  as  heirs  of  Dumford,  were  forced  to  take  an- 
other rule  on  the  S}mdic,  to  compel  him  to  file  a  tableau  of  dis- 
tribution, which  he  did,  accompanied  by  various  explanations 
to  account  for  his  delay,  none  of  which  are  sustained  by  testi- 
mony.   This  tableau  states  the  expenses  of  settling  the  estate  to 
be  $0470,  being  about  one-fourth  of  the  whole  proceeds  of  the 
property  sold.    It  states  that  Dumford  is  a  creditor  for  $3,000 ; 
and  further,  that  the  funds  on  hand  are  the  notes  of  the  Consoli- 
dated Association,  which  are  much  depreciated,  in  which  he  is 
willing  to  pay  the  creditors,  but  that  the  opponents  reftise  to 
take  them. 

To  the  tableau  of  distribution  so  filed,  the  heirs  of  Dumford 
made  opposition  on  a  variety  of  grounds,  only  two  of  which  it 
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is  necessary  to  notice,  as  all  the  others  have  been  abandoned'in 
this  conrt 

The  first  ground  is,  that  they  ought  to  be  placed  on  it  as  cre- 
ditors for  the  sum  of  C3,800,  with  legal  interest  from  the  23d  of 
April,  1810,  until  paid,  instead  of  for  the  snm  of  $3,000  alone. 

Secondly,  that  they  are  not  bound  to  receive  the  depreciated 
notes  of  the  Consolidated  Association,  at  par,  in  the  payment  of 
their  debt,  as  the  syndic  has  not  used  due  and  proper  diligence 
in  his  administration,  and  the  money  has  been  lost  or  depreciat- 
ed in  consequence  of  the  delay  in  filing  the  tableau,  and  in  dis- 
tributing the  funds. 

That  the  syndic  was  in  error  in  placing  the  opponents  on  the 
tableau  for  only  $3,000,  there  is  not  a  doubt.  On  the  bilan  of 
the  insolvent,  filed  in  1812,  Dumford  is  placed  as  a  creditor  for 
#3,800,  as  being  secured  by  mortgage  on  the  Barrataria  land. 
An  authentic  act  of  mortgage  is  produced,  and  also  a  judgment 
against  the  syndics,  rendered  in  the  year  1810,  for  that  sum» 
with  legal  interest  from  the  23d  of  April  of  that  year,  and  an 
order  made  that  the  land  be  sold  to  pay  the  same.  The  land 
was  sold,  under  an  order  of  seizure  and  sale  issued  on  this  judg- 
ment, on  the  7th  of  August,  1820,  and  puFchased  by  Dumford, 
through  the  agency  of  his  counsel.  On  the  10th  of  October, 
1S23,  Dumford  sold  the  land  to  McDonogh  for  $4,000  cash,  or 
its  equivalent,  from  whom  it  was  recovered  by  the  present 
sjrndic  of  Degruy,  by  a  suit  commenced  on  the  18th  of  March, 
1880,  in  the  District  Court,  and  finally  decided  in  this  court  on 
the  2d  day  of  the  month  of  July,  in  the  year  1831.  The  ground 
of  the  eviction,  was  the  illegality  and  irregularity  of  the  sale 
made  under  the  judgment  rendered  in  1810.  See  De  Qrutfs 
Syndic  v.  JSemten,  2  La.  544. 

The  evidence  in  relation  to  the  deposit  of  the  money  in  the 
bank  is,  that  in  the  spring  of  1838,  one-fourth  of  the  proceeds 
of  the  land  and  one-third  of  the  price  of  the  slaves  was  paid, 
and  deposited  as  directed  by  the  court.  In  1830  a  like  sum  was 
paid,  and  deposited.  In  1840,  the  same ;  and  in  1841  the  re- 
maining fourth,  with  the  exception  of  a  note  for  $345,  and  inte- 
rest, which  is  considered  good.  On  the  21st  May,  1841,  the 
syndic  had  to  his  credit  in  the  bank  a  sum  exceeding  $28,000, 
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and  had  had  large  sums  there  since  the  years  1838  and  1839, 
more  than  sufficient  to  pay  the  debt  due  to  the  opponents ;  yet 
he  did  not  pay  them*  nor  file  any  tableau.  On  the  16th  of 
August,  1842»  the  balance  to  the  credit  of  the  syndic  was 
C25,857  16.  On  the  18th  of  the  same  month  he  drew  a  check 
for  that  sum,  which  was  paid  to  him  in  the  notes  of  the  Con- 
solidated Association.  These  he  put  in  a  tin  box,  locked  up 
and,  as  appears  by  an  entry  on  his  private  pass  or  bank-book, 
he  deposited  it  on  the  same  day  in  that  institution,  as  a  special 
deport.  The  box  remained  there  until  the  18th  of  November, 
1842,  when  it  was  withdrawn,  and  as  appears  by  the  private 
bank-book  of  Af  r.  Roman  with  the  Louisiana  State  Bank,  it 
was,  on  the  18th  of  November  1842,  deposited  there,  where  it 
remained  until  a  short  time  before  the  trial.  Previous  to  the 
18th  of  August,  1842,  the  Consolidated  Bank  had  suspended  specie 
payments,  and  its  notes  on  that  day  were  below  par.  The  rea- 
son given  for  drawing  the  check  and  putting  the  notes  in  the 
box,  and  making  a  special  deposit  of  them,  was,  that  it  was 
feared  the  bank  would  be  put  into  liquidation  under  the  law  of 
February,  1842,  and  every  thing  be  sequestered ;  and  the  remo- 
val of  the  box,  on  the  18th  of  November,  1842,  was  to  prevent 
its  being  sequestered,  with  the  other  assets  of  the  Bank. 

The  District  Court  ordered  the  tableau  to  be  amended,  so  as 
to  put  the  opponents  on  it  for  the  sum  of  $3,800,  with  legal  in- 
terest from  the  23d  of  April,  1819,  and  also  ordered  them  to  be 
paid  in  specie,  or  its  equivalent.  From  this  judgment  the  syn- 
dic has  appealed. 

That  the  court  below  was  correct  in  amending  the  tableau, 
by  increasing  the  principal  debt  to  83,800,  we  have  no  doubt 
The  evidence  as  stated  makes  it  clear,  and  a  reference  to  the 
answer  of  the  appellant  to  the  petition  of  Degruy,  filed  in  1836, 
shows  that  he  so  stated  it  himself.  In  the  allowance  of  inte- 
rest, during  the  whole  period  from  the  23d  of  April,  1819,  until 
payment,  we  think  the  court  erred.  From  the  evidence  before 
us,  it  appears  that,  on  the  7th  of  August,  1820,  Dumford  had 
the  land  sold  under  his  judgment  rendered  in  i819,  and  bought 
it  himself  for  85,100,  which  more  than  paid  his  debt.  He  never 
paid  the  excess  of  the  price.    Sometime  after,  he  sold  it  to 
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MoDonogh  for  cash,  who,  as  we  have  seen,  was  subsequently 
evicted.  We  do  not  think  it  just  or  legal  that  Dumford,  or  his 
heirs,  should  recover  interest  on  the  judgment  in  his  favor,  du- 
ring the  time  he  and  his  vendee  possessed  the  land.  The  use  of 
it,  and  of  the  $4,000  received  from  McDonogh,  extinguished 
the  interest  from  the  time  of  the  sheriff's  sale  to  the  date  of 
eviction,  when  the  estate  of  Dumford,  it  is  supposed,  became 
liable  on  the  warranty.  The  judgment  of  the  District  Court 
musty  therefore,  be  in  this  respect  amended. 

We  are  of  opinion  that  the  court  below  did  not  err,  in  declin-* 
ing  to  order  the  opponents  to  receive  the  depreciated  notes  of 
the  Consolidated  Association,  and  in  condemning  the  syndic  to 
pay  them  in  specie,  or  its  equivalent.  In  the  case  of  Mandc' 
ville  and  another  v.  Arnault^  Executor^  ante  p.  447,  we  said,  we 
felt  disposed  to  go  as  far  as  we  could  legally  and  constitution- 
ally, in  protecting  a  faithful  and  diligent  fiduciary  against  un- 
foreseen losses  and  liabilities,  which  he  could  not  avert  by  pru- 
dent and  discreet  management ;  but  that,  when  the  losses  occur 
from  the  unnecessary  delay  of  the  agent  or  trustee,  he  must  be 
responsible  for  them.  The  law  makes  it  the  duty  of  syndics  to 
deposit  the  funds  they  receive  in  some  solvent  bank ;  it  also 
makes  it  their  duty  to  file  a  tableau,  and  distribute  the  money 
as  soon  as  practicable.  If  they  wilfully  delay  doing  that  which 
the  law  requires  and  the  court  has  ordered,  and  the  funds  be- 
come depreciated,  or  lost  by  neglect,  or  the  want  of  a  prudent 
foresight  and  observation  as  to  the  condition  of  the  bank,  they 
must  sustain  the  damage.  In  this  case  the  syndic  was  ordered 
by  the  court  to  file  his  tableau,  in  May,  1837  ;  he  did  not  do  so, 
until  January,  *1844,  when  he  did  it  under  anotRr  order  of 
court,  obtained  by  a  creditor  whose  just  demands  had  been  un- 
satisfied for  many  years,  when  there  were  sufiicient  funds,  to  pay 
them.  In  the  spring  of  1838,  or  at  the  farthest,  in  1839,  there 
were  in  the  hands  of  the  syndic  sufficient  funds,  arising  from  the 
sale  of  the  mortgaged  land,  to  have  paid  the  debt  due  to  the  op- 
ponents, or  their  ancestors.  At  that  time,  the  notes  of  the  bank 
in  question  were  considered  as  good  as  those  of  any  other  insti- 
tution. It  has  paid  specie  for  its  notes  since  then,  but  the  syn- 
dic has  taken  no  pains  to  procure  it,  but  sufiered  the  fund  to  lie 
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idle  for  years,  benefiting  no  one  but  the  Bank,  iintil  the  notes 
again  became  greatly  depreciated. ' 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  amends  the  tableau  by  placing  the 
opponents  on  it  for  the  sum  of  three  thousand  eight  hundred 
dollars,  and  ordering  the  same  and  the  interest  to  be  paid  in 
specie,  or  its  equivalent,  be  affirmed ;  but  that  so  far  as  it  re- 
lates to  the  interest,  the  judgment  be  annulled  and  reversed ; 
and  that  the  opponents  recover  interest  on  the  aforesaid  sum  of 
•3,800,  at  the  rate  of  five  per  cent  per  annum,  from  the  28d  of 
April,  1819,  until  the  7th  day  of  August,  1820,  and  also  interest 
on  the  aforesaid  sum  at  the  same  rate,  from  the  2d  day  of  July, 
in  the  year  1831,  until  paid;  the  appellees  paying  the  costs  of 
this  appeal. 

P.  Seghers  for  the  appellant. 

Elnwre^  W,  W.  Kingy  and  Grymesy  for  the  opponents. 


Joseph  A.  Beabd  v.  Mary  Ross  Piutchakd. 

Objections  to  the  testimony  of  a  witness,  must  be  made  on  the  trial  in  the  lower  court  j 
it  is  too  late  to  urge  them,  for  the  first  time,  after  an  appeal. 

Prescription,  like  other  exceptions,  must  be  pleaded.  It  will  not  be  noticed,  when  re- 
lied on  only  in  the  points  or  alignment  of  counsel. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurianf  J. 

HamneTf  for  the  plaintiff, 

HomoTj  for  the  appellant. 

SmoN,  J.  The  defendant  is  appellant  from  a  judgment  which 
makes  her  liable  for,  and  condemns  her  to  pay  the  amount  of  an 
open  account  for  work  and  services  heretofore  due  to  the  part- 
nership of  Dakin  &  Dakin,  subsequently  transferred  and 
assigned  by  their  syndic  to  the  plaintiff. 

The  only  evidence  upon  which  the  judgment  complained  of 

was  rendered,  is  the  testimony  of  James  Dakin,  one  of  the  firm 

fo  Dakin  &  Dakin,  who»  according  to  the  statement  of  facts 
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signed  by  the  counsel  on  both  sides,  is  admitted  to  have  proved 
that  the  work  was  done  as  detailed  in  the  account ;  that  the  prices 
affixed  thereto  were  reasonable;  that  the  signature,  of  the  syn- 
dic. Hill,  to  the  transfer  of  the  account  from  Dakin  &  Dakin  to  the 
plaintiff,  is  genuine ;  that  the  work  done  was  done  on  the  pro- 
perty of  the  defendant  at  the  the  time  it  was  sodone ;  and  that 
R.  O.  Pritchard  was  the  agent  of  his  wife  in  the  matter. 
Hence  it  has  been  insisted  that  the  only  witness  being  a  bank- 
rapt,  his  testimony  can  benefit  neither  party;  that  he  is  incom- 
petent to  testify;  and  that  his  testimony  is  not  the  best  evidence 
in  the  nature  of  the  case. 

Whatever  objection  the  appellant  might  have  had  to  the  tes- 
timony of  the  witness  Dakin,  it  was  her  duty  to  make  it  at  the 
trial  of  the  cause  in  the  lower  court,  and  it  is  now  too  late  to 
urge  those  objections  in  the  appellate  court.  The  record  con- 
tains no  bill  of  exceptions;  and  nothing  shows  that  the  evidence 
was  regularly  objected  to,  when  the  witness  was  called  to  tes- 
tify on  behalf  of  the  plaintiff.  As  the  case  stands,  we  are  bound 
to  consider  the  evidence  as  legally  and  regularly  admitted,  with 
the  same  effect  as  if  the  defendant  had  waived  all  objections 
thereto. 

We  cannot  notice  the  exception  of  prescription,  relied  on  by  ^ 
the  defendant's  counsel  in  his  written  arguments.  The  record 
does  not  contain  any  plea  to  that  effect,  and  none  has  been  filed 
in  this  court.  Every  exception  which  a  party  wishes  to  avail 
himself  of,  should  be  spread  on  the  record,  so  as  to  give  the 
other  party  an  opportunity  to  rebut  it ;  and  they  should  be  dis- 
regarded, when  relied  on  only  in  the  arguments  or  points  of 
counsel,  without  being  contained  in  the  pleadings. 

On  the  merits,  we  cannot  say  that  the  plaintiffs  claim  ought 
not  to  have  been  allowed.  It  is  true  it  is  established  only  by 
one  witness ;  but  the  amount  sued  for  being  under  five  hundred 
dollars,  one  witness  is  clearly  sufficient  to  sustain  the  demand; 
particularly  as  no  evidence  has  been  offered  to  rebut  the  testi- 
mony, or  to  lessen  the  weight  or  credit  to  which  it  is  entitled. 

Judgment  affirmed. 
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JoBN  McAuLiFFE  and  another  v.  Nicholas  Noel  Destrehan. 

Papers  annexed  to  an  answer,  bat  not  offered  in  evidence  on  the  trial,  cannot  be  con- 
sidered afl  eviJence  in  the  case. 

Where  a  party  wishes  to  show  that  a  case  was  not  regularly  set  for  trial,  nor  the  pro- 
per notice  given,  he  must  cause  the  rules  of  the  court  of  the  first  instance  to  be 
certified  in  the  record,  or  it  will  be  presumed  that  the  case  was  regularly  tried. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
aUf  J. 

Molloy  and  Hoffman,  for  the  plaintiffs. 

Graihle  and  Preston,  for  the  appellant. 

BuLLABD,  J.  The  plaintiffs  entered  into  a  contract  with  the 
defendant  to  dig  a  canal  on  his  land,  to  be  twelve  acres  in 
length,  twenty  feet  wide  at  the  top,  eighteen  feet  at  the  bottom, 
and  four  and  a  half  feet  deep,  exclusive  of  all  mud  below  the  lev- 
el of  the  original  soil ;  all  the  dirt  to  be  thrown  on  the  west  side, 
and  the  large  roots  and  chips  to  be  thrown  on  the  east  side ;  the 
main  body  of  the  stumps  to  be  freed  of  dirt  and  their  roots,  and 
being  so  dug  up,  to  be  left  in  the  canal.  The  levee  to  be  made 
on  the  west  side,  to  be  exactly  like  the  one  already  completed, 
near  the  point  where  the  parties  are  to  begin ;  the  east  edge  of 
the  canal  to  be  cut  plumb  down,  and  the  two  feet  difference  in 
width  at  top  and  bottom,  to  be  allowed  for  the  slope  on  the  west 
side.  The  defendant,  on  his  part  engages  in  consideration  of 
the  work  to  be  done,  to  give  them  a  clear  title  to  certain  lots 
of  ground  in  the  village  of  Mechanicsham,  and  to  pay  them  fur- 
ther the  sum  of  twelve  hundred  dollars,  the  whole  estimated  at 
two  thousand  dollars.  They  allege  that  they  completed  the 
work  according  to  contract ;  and  this  action  was  brought  to  re- 
cover the  stipulated  price. 

The  defendant  answered  in  propria  perstnUt,  and  denies  that 
the  plaintiffs  have  completed  the  work  according  to  contract. 
He  annexes  to  his  answer  another  contract,  for  a  similar  job, 
which  he  admits  was  accomplished ;  and  a  report  made  by  a  sur- 
veyor whom  he  employed  to  examine  the  canal  now  in  ques- 
tion, which  survey  he  alleges  was  made  after  notice  to  the  plain- 
tiffs to  attend,  is  also  annexed  to  his  answer ;  but  none  of  these 
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documents  were  given  in  evidence  on  the  trial,  and  cannot  be 
considered  by  us  as  evidence  in  the  case. 

The  trial  resulted  in  a  judgment  against  the  defendant,  and 
he  appealed. 

Two  witnesses  testified  that  the  canal  was  completed  about 
the  15th  of  July,  and  that  before  the  workmen  were  sent  away 
the  defendant  was  sent  for.  He  came,  and  measured  the  length 
of  the  canal  with  a  chain.  The  canal  was  found  too  short  by 
about  twelve  feet ;  a  stake  was  driven  down,  and  the  canal  ex- 
tended to  the  stake.  They  say  that  the  work  was  done  accord- 
ing to  the  contract  as  rigidly  as  any  work  they  ever  did.*  The 
defendant  was  present  at  the  examination  of  these  witnesses 
before  the  commissioner,  and  cross-examined  them.  They  did 
not  see  the  defendant  measure  the  depth  or  the  breadth  of  the 
canal ;  but  the  defendant,  in  his  answer,  does  not  specify  in 
what  particulars  the  work  was  deficient.  It  is  true,  on  one  oc- 
casion, he  is  shown  to  have  said  that  it  was  not  deep  enough. 
It  may  not  have  been  as  deep  as  the  contract  called  for,  in  some 
places,  in  consequence  of  inequalities  in  the  surface  of  the 
ground,  and  yet  the  average  depth  have  been  such  as  required. 

The  case  turned  wholly  on  questions  of  fact.  The  defendant 
ofi*ered  no  evidence ;  even  the  documents  referred  to  in  his  an- 
swer, were  not  given  in  evidence.  Under  these  circumstances 
we  cannot  say  that  the  judge  erred,  in  considering  the  case  of 
the  plaintifis  as  sufficiently  made  out. 

But  it  is  urged,  that  the  case  was  tried  exparte^  and  that  it 
was  not  regularly  set  down,  and  notice  of  the  time  of  trial  given 
to  the  defendant.  The  rules  of  the  court  of  the  first  instance 
are  not  certified  to  as  on  the  record,  and  we,  must  presume  that 
it  was  regularly  tried.  The  defendant  must  blame  himself,  if 
he  did  not  choose  to  attend,  either  in  person,  or  by  attorney. 

Judgment  affirmed. 


*Thii  statement  was  made  by  one  of  the  witnesses  only,  Lawton     The  other  wit- 
ness, Conlin,  did  not  testify  to  that  efiect 
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HoEAce  E.  Baldwin  v.  Edward  K.  Coluns  and  others.  Owners 

of  the  ship  Yazoo. 

Where  a  notice,  piibliihed  by  defendants,  who  were  ihip  ownen,  that  they  would  not 
be  reepondble  for  any  jewelry  shipped  in  their  veBMls  anlesB  the  valne  be  diadoeed, 
18  brong^ht  home  to  the  plaintiiT,  the  owners  will  not  be  responsible  where  the  natme 
and  yalne  of  the  artielea  were  not  disclosed,  and  they  were  shipped  in  a  manner 
calculated  and  intended  to  conceal  their  real  character.  The  mere  poblioation  of  a 
notice  in  one  or  more  newqtapen,  no  matter  for  how  Umg  a  time,  of  an  intention 
not  to  be  responsible  for  particular  articles  unleas  their  contents  and  value  be  dis- 
closed, is  not  enough  to  release  the  carrier  from  responsibility ;  the  notice  must  be 
brought  home  to  the  shipper.  But  if  the  principal  had  notice',  the  ignorance  of  his 
clerk,  or  agent  who  actually  shipped  the  goods,  is  no  excuse ;  and  so  if  the  agent 
had  notice,  but  the  principal  had  none,  the  carrier  will  be  released.  Where  then 
is  no  notice,  nor  rule  adopted,  the  better  opinion  seems  to  be,  that  the  party  who 
sends  the  goods  is  not  bound  to  disclose  their  value,  unless  he  is  aaked ;  but  the  car- 
rier has  the  right  to  enquire  and  to  have  a  true  answer ;  and  if  he  is  deceived  and  a 
folse  answer  given,  he  will  not  be  responsible.  If  he  make  no  encfuiry,  and  no 
artifice  is  used  to  mislead  hfan,  he  will  be  responnble  for  any  lossi  however  great  the 
value  of  the  articles. 

Appeal  from  a  judgment  of  the  Commercial  Conrt  of  New 
Orleans,  Watts f  J. 

Hoffman^  for  the  appellants. 

Emerson^  for  the  defendants. 

Gabland,  J.  The  plaintiff,  who  is  a  partner  of  the  house  of 
Taylor^aldwin  &  Co.,  of  Newark,  being  in  New  Orleans,  had 
consigned  to  him  a  small  box,  shipped  by  his  firm  on  board  the 
ship  Yazoo,  belonging  to  the  defendants.  A  bill  of  lading  was 
given  in  the  ordinary  form,  for  one  box  of  merchandise,  freight 
one  dollar,  primage  as  customary.  The  box  was  never  deliv- 
ered, and  he  now  sues  the  master  ami  owners  of  the  vessel  for 
$1795  damages,  alleging  that  the  box  contained  valuable  jew- 
elry, &c.  The  defendants  deny  the  plaintiff's  right  to  recover, 
because  they  aver  that  his  partner  or  agent  in  New  York,  prac- 
tised a  fraud  on  them,  in  packing  the  jewelry  in  such  a  manner 
as  to  induce  them  to  believe  that  the  box  contained  merchan- 
dise of  but  little  value,  and  did  not  disclose  to  them  its  contents 
as  by  law,  and  a  public  notice  to  that  effect,  he  was  bound  to 
do.    There  are  some  other  points  in  the  case,  but  our  opinion 
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upon  the  one  raised  by  this  issue,  makes  it  unnecessary  to 
state  them. 

The  evidence  is,  that  a  clerk  of  Taylor  Baldwin  &  Go.  was 
charged  with  packing  the  jewelry ;  and  he,  as  he  swears  was 
the  usual  practice  with  the  house  and  himself,  first  packed  it 
securely  in  a  very  small  box,  which  he  afterwards  put  into 
another,  about  two  feet  six  inches  long,  and  about  twenty 
inches  in  width  and  depth,  and  packed  it  full  of  shavings.  His 
object  was  to  conceal  the  real  contents  of  the  box,  and  their 
value.  Several  witnesses,  who  are  engaged  in  the  jewelry 
business,  testify  that  this  practice  is  common  in  New  York,  in 
the  shipments  they  have  made  to  southern  ports ;  that  various 
ship-masters  have  requested  that  jewelry  should  be  so  packed, 
and  that  no  more  freight  is  paid  on  jewelry  than  on  other  mer- 
chandise, in  packages  of  the  same  bulk.  One  witness,  the 
owner  of  a  line  of  packets  from  New  York  to  Richmond,  Vir- 
ginia, says  he  is  not  in  the  habit  of  charging  more  freight  on 
jewelry,  bullion,  and  precious  stones  than  on  other  articles,  and 
that  he  has  requested  shippers  so  to  pack  such  valuables  as  to 
conceal  them ;  and  he  gives  his  reasons  for  so  doing.  In  this 
case,  the  box  containing  the  jewelry  was  sent  to  the  ship  by  a 
carman  in  the  ordinary  manner,  received  by  the  clerk,  or  per- 
son whose  duty  it  was  to  receive  it,  without  any  questions  be- 
ing asked  as  to  its  contents,  or  disclosure  made  of  them. 

On  the  part  of  the  defendants  it  is  shown,  that  they  are  the 
owners  of  a  line  of  packet  ships,  (of  which  the  Yazoo  is  one,) 
making  regular  voyages  between  New  Orleans  and  New  York ; 
that  for  several  years  previous  to  the  shipment  of  the  box  in 
question,  there  was  a  standing  advertisement  in  several  of  the 
principal  commercial  papers  in  New  York,  of  the  day  of  sailing 
of  the  ships  composing  the  line,  with  various  particulars.  In 
this  advertisement  it  is  said,  that  '^  neither  the  owners,  nor  cap- 
tains of  these  ships  will  be  responsible  for  jewelry,  bullion,  pre- 
cious stones,  silver  or  plated- ware,  or  for  any  letters,  parcels,  or 
packages  sent  by,  or  put  on  board  of  them,  unless  regular  bills 
of  lading  are  taken  for  the  same,  and  the  value  thereof  express- 
ed.'' It  is  proved  that  the  firm,  of  which  the  plaintiff  is  a  mem- 
ber, had  for  several  years  previous  tb  the  shipment,  been  a  regu- 
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lar  subscriber  to  one  of  those  papers,  and  received  it  daily.  The 
clerk  of  Taylor  Baldwin  &  Co.,  who  shipped  the  box,  swears  he 
did  not  know  of  the  existence  of  this  clause  in  the  advertise- 
ment ;  but  the  evidence  satisfies  us,  that  the  senior  member  of 
that  firm  knew  it,  and  makes  it  very  probable  that  the  plaintifi" 
was  also  acquainted  with  it.  The  equivocal  answer  of  TaylorV^ 
Baldwin  to  the  direct  question  put  to  him  by  the  defendants'!! 
clerk,  convinces  us  that  he  had  notice  of  the  rule ;  and  the  con- 
duct of  the  plaintiff*  in  going  on  board  the  ship  as  soon  as  she 
arrived  in  port,  and  before  she  had  a  birth,  or  her  hatches  open- 
ed, proves  that  he  expected  to  find  a  small  box^  as  he  called  it, 
not  in  the  hold,  but  in  the  possession  of  the  captain,  in  the  cabin, 
as  it  is  proved  that  such  packages  are  always,  in  this  line  of 
packets,  taken  into  the  captain's  state-room,  and  safely  kept, 
when  the  contents  and  value  are  declared,  and  thus  known  to 
be  valuable.  Three  clerks  of  the  defendants  were  examined, 
who  testify,  that  it  is  a  universal  rule,  in  operation  ever  since 
the  establishment  of  the  line  of  packets,  about  ten  years  ago, 
and  well  known,  that  all  persons,  shipping  jewelry,  bullion, 
precious  stones,  &c.,  were  required  to  give  notice  of  the  con- 
tents of  the  packages  and  to  declare  the  value,  upon  which,  a 
per  centage  was  charged  instead  of  freight,  and  extra  care 
taken.  The  owners  and  agents  of  other  packet  lines  between 
the  two  cities,  declare  that  it  is  a  rule  with  them  also ;  and  all 
say,  that  no  jewelry,  bullion,  &c.,  are  permitted  to  be  shipped 
with  their  knowledge  and  consent,  without  a  declaration  of  con- 
tents and  value,  and  the  payment  of  extra  freight.  Such  is  also 
proved  to  be  the  rule  in  the  lines  of  London,  Liverpool  and 
Havre  packets  from  New  York,  of  which  it  appears  the  ship- 
ping clerk  of  Taylor  Baldwin  &  Co.,  was  informed.  The  wit- 
nesses say,  they  have  reason  to  believe  that  the  rule  is  frequent- 
ly violated  in  the  mode  adopted  by  the  plaintifi''s  firm ;  but  that 
it  is  considered  fraudulent,  and,  whenever  detected,  they  charge 
extra  freight  or  per  centage  at  the  port  of  delivery,  notwith- 
standing the  rate  stipulated  in  the  bill  of  lading ;  and  various 
instances  are  stated,  and  bills  of  lading  produced,  in  which  the 
value  is  declared,  and  extra  freight  charged. 
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The  court  below  gave  a  judgment  for  the  defendants,  and  the 
plaintiff  has  appealed. 

The  law  in  relation  to  common  carriers  in  this  State  and 
New  York,  is  strict  and  rigid,  and  we  do  not  feel  disposed  to 
relax  it  in  any  essential  particular;  but  whilst  we  hold  them  to 
a  proper  accountability,  we  are  not  disposed  to  make  them  the 
victims  of  fraud  and  cupidity.  Story,  in  his  Treatise  on  Bail- 
ments, No.  666,  p.  360,  says,  "  it  is  the  duty  of  every  person 
sending  goods  by  a  carrier  to  make  use  of  no  fraud  or  artifice  to 
deceive  him,  whereby  his  risk  is  increased,  or  his  care  and  vigi- 
lance may  be  lessened.  And  if  there  is  any  such  fraud  or 
unfair  concealment,  it  will  exempt  the  carrier  from  responsibili- 
ty  under  the  contract,  or  rather  it  will  make  the  contract  a 
nullity."  The  learned  commentator  cites  a  case  from  4  Burr., 
2298,  where  notes  to  the  amount  of  £100  were  packed  in  an 
old  mail  bag,  stuffed  with  hay,  ta  give  it  a  mean  appearance, 
and  in  this  state  were  delivered  to  a  carrier.  The  bag  arrived 
safely,  but  the  notes  had  been  stolen.  This  concealment  wa^ 
held  to  be  a  fraud  upon  the  carrier,  and  he  was  discharged  from 
€dl  responsibility  for  the  loss.  The  reason  of  the  decision  is* 
that  there  was  an  artifice  made  use  of  to  deceive  the  carrier. 
That  case  approaches  very  close  to  the  one  before  us.  The 
consignor  of  the  plaintiff,  with  no  other  motive  that  we  can 
discover  than  to  save  a  few  dollars  of  freight,  so  packed  valua- 
ble articles  of  small  bulk,  as  to  induce  a  belief  that  they  were 
of  small  value  and  entirely  different  from  what  they  are ;  makes 
no  disclosure  calculated  to  excite  increased  vigilance  or  care ; 
and  when  they  are  lost  claims  the  full  value  of  the  articles. 
Chancellor  Kent,  in  vol.  2  of  his  Commentaries,  part  6,  lecture 
40,  says :  "If  the  owner  be  guilty  of  any  fraud  or  imposition  in 
respect  of  the  carrier,  as  by  concealing  the  value  or  nature  of 
the  article,  he  cannot  hold  him  liable  for  the  loss  of  the  goods. 
Such  an  imposition  destroys  all  just  claim  to  indemnity ,  for  it 
goes  to  deprive  the  carrier  of  the  compensation  which  he  is  en- 
titled to,  in  proportion  to  the  value  of  the  article  intrusted  to 
his  care,  and  the  consequent  risk  which  he  incurs ;  and  it  tends 
to  lessen  the  vigilance  that  the  carrier  would  otherwise 
bestow."    Pothier  contends  for  a  liberal  good  faith  and  frank 
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disclosure  in  all  cases  of  this  kind ;  and  so  does  Sir  WilliaiD 
Jones,  in  his  Treatise  on  Baihnents,  pp.  38, 39. 

In  cases  where  there  is  no  notice,  or  role  adopted,  the  better 
opinion  seems  to  be  that  the  party  who  sends  the  goods  is  not 
bonnd  to  disclose  their  value  unless  he  is  asked.  But  the  car- 
rier has  the  right  to  make  the  enquiry  and  to  have  a  true 
answer;  and  if  he  is  deceived,  and  a  false  answer  given,  he 
will  not  be  responsible  for  loss.  If  he  make  no  enquiry,  and  no 
artifice  is  made  use  of  to  mislead  him,  then  he  is  respcmsible  for 
any  loss,  however  great  the  value.  Story,  on  Bailments,  No.  567. 
2  Wheaton,  178.     11  lb.,  59.    2  Kent's  Gomm.,  377. 

The  counsel  for  the  plaintiff  has  not  very  strenuously  contest- 
ed the  principles  we  have  stated ;  but  he  contends  that  they 
have  been  materially  modified,  or  changed,  by  the  custom  in 
New  York,  of  packing  jewelry  and  other  articles  of  the  kind  in 
the  manner  adopted  in  this  instance.  We  do  not  find  in  the  re- 
cord, sufficient  evidence  of  a  well  imderstood  and  established 
custom  of  the  kind.  The  clerk  of  Taylor  Baldwin  &  Co.,  says, 
that  such  a  mode  of  packing  was  not  the  former  practice,  and 
so  say  several  other  dealers  in  jewelry  and  plated  ware ;  but 
that  it  was  changed,  at  the  instance  of  various  ship  owners  and 
masters.  Every  ship-owner  and  master,  except  one,  says  that 
no  such  change  was  ever  made,  with  their  consent ;  and  they 
all  consider  the  practice  of  so  packing,  without  disclosure  of 
contents  and  value,  as  fraudulent.  The  only  ship-owner  who 
says  that  a  change  was  requested,  states,  as  his  reason  for  it, 
that  he  was  very  near  losing  a  box  of  jewelry,  in  consequence 
of  its  being  so  small.  We  cannot  consider  so  partial  and  mo- 
dem a  custom  as  changing  the  well  settled  principles  of  law. 

The  principle  of  notice,  and  the  want  of  its  being  carried 
home  to  the  shipper,  or  his  agent,  are  the  grounds  upon  which 
the  counsel  for  the  plaintiff  chiefly  relies  for  a  recovery.  We 
agree  with  him,  that  the  mere  publication  of  the  notice,  in  one 
or  more  newspapers,  no  matter  how  long  the  time,  of  an  inten- 
tion not  to  be  responsible  for  particular  articles,  unless  upon 
disclosure  of  contents  and  value,  is  not  sufficient  to  release  the 
carrier  from  responsibility.  The  notice  must  be  brought  home 
to  the  shipper,  or  depositor.    The  circumstance  of  its  being  pub- 
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lished  in  several  newspapers,  is  one  fact ;  that  the  party  was  a 
regular  subscriber  to,  and  reader  of,  one  or  more  of  those  papers, 
is  another  important  fact ;  but  what  is  most  conclusive  in  this 
case  is,  that  when  Taylor  Baldwin  was  directly  asked  by  the 
clerk  of  Collins  &  Co.,  if  he  was  not  acquainted  with  the  rule 
and  custom  of  the  defendants,  as  to  shipments  of  jewelry,  &c., 
he  avoided  a  direct  answer — said  he  supposed  he  might  have 
been,  but  that  this  shipment  was  made  by  his  son,  who  was  the 
clerk,  and  that  he  did  not  know  any  thing  about  it.  We  are 
clearly  of  opinion  there  was  ample  notice,  and  the  not  comply- 
ing with  it  liberates  the  defendants.  Story,  on  Bailments,  Nos. 
557-558,  and  authorities  there  cited. 

The  counsel  insists,  that  as  the  agent,  or  clerk,  who  was 
charged  with  packing  the  goods,  and  shipping  them,  was  not 
aware  of  the  regulation  of  the  defendants,  his  client  ought  to 
recover,  although  his  employer  might  have  known  it.  We  think 
otherwise.  If  the  principal  was  aware  of  the  rule,  his  clerk 
and  agent  being  kept  ignorant  of  it,  cannot  excuse  him ;  and  so, 
if  the  agent  knew  it  and  the  principal  did  not,  still  the  agent 
would  be  bound  to  comply  with  it,  and  his  failure  would  ope- 
rate upon  his  employer. 

It  is  further  insisted,  that  the  defendants  have  waived  their 
regulation  by  a  subsequent  advertisement ;  and  it  is  urged,  that 
if  a  carrier  publishes  two  diflerent  notices,  each  of  which  is 
before  the  public  at  the  time  of  carriage,  that  will  bind  him 
which  is  least  beneficial  to  himself ;  and  if,  at  the  time  of  car- 
riage, he  delivers  a  written  notice  without  any  limitation  of 
responsibility,  that  nullifies  his  prior  notice  containing  a  limita- 
tion. To  this  doctrine  of  Judge  Story  we  yield  our  assent,  but 
it  is  not  applicable  to  the  case  before  us.  The  standing  and 
public  notice,  announces  that  the  defendants  have  a  line  of 
packets  consisting  of  six  ships,  giving  their  names  and  those  of 
the  masters,  their  tonnage,  the  price  of  passage,  and  other  par- 
ticulars, among  which  is,  that  one  ship  will  sail  every  other 
Monday,  and  the  whole  concludes  with  the  rule  as  to  jewelry, 
bullion,  &c.  The  last  advertisement,  on  which  the  plaintifi* 
relies  as  having  done  away  with  the  first  and  standing  one,  and 
all  its  provisions,  is  one  which  announces  that,  on  a  certain 
Vol.  IX.  60 
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Monday,  the  Yazoo  is  the  ship,  belonging  to -the  line,  that  will 
depart  for  New  Orleans.  There  is  no  modification  or  change  of 
the  previous  advertisement  at  all,  but  simply  a  re-amionnce* 
ment  of  some  of  its  provisions. 

In  conclusion  the  counsel  urges,  that  as  the  defendants  have 
not  delivered  any  box  at  all,  they  must  show  that  it  was  lost,  or 
account  to  the  plaintiff  for  the  apparent  value  of  the  con- 
tents. He  says  it  appeared  to  be  a  candle  or  soda  biscuit 
box,  from  which  we  infer  he  claims  that  the  defendants  should 
pay  the  value  of  a  box  of  candles  or  soda  biscuit.  But  the  only 
witness  who  knew  any  thing  about  the  contents,  says  that  it  did 
not  contain  either  of  those  articles,  but  contained  jewelry,  for 
which  we  think  the  defendants  are  not  responsible,  and  shavings^ 
to  which  no  value  is  affixed.  The  box  itself  is  called  by  tibe 
witness  **  a  two  and  six-penny"  affair,  which  we  think  is  rather 
too  small  a  sum  to  come  within  our  jurisdiction. 

Judgment  affkvwiL 


Andrew  McCollam  v.  Ellen  Beattie. 

Appeal  from  the  District  Court  of  the  First  District,  BtickaH" 
an^  J. 

Prestouj  for  the  appellant. 

G.  Strawbridge^  for  the  defendant. 

MoBPHT,  J.  The  petitioner  seeks  to  recover  of  the  defendant^ 
the  universal  heir  of  the  late  Joseph  M.  White,  the  sum  of  91000, 
which  he  alleges  to  be  the  value  of  services  rendered  to  the  de- 
ceased, in  surveying,  measuring,  and  marking  the  boundaries  «f 
warrants,  Nos.  1,  2,  4  and  5,  of  the  Lafayette  grants,  in  the  par- 
ish of  Pointe  Couple,  d&c.  The  attorney  appointed  to  represent 
the  absent  defendant  in  this  suit,  which  was  commenced  by  at- 
tachment, pleaded  the  general  issue,  and  called  upon  the  plain- 
tiff to  make  strict  proof  of  his  demand.  No  special  contract  is  J 
alleged  in  the  petition.  It  is  true  that  one  witness  says,  that  he 
heard  Joseph  M.  White  confess  that  he  had  agreed  to  give  the 
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plaintiff  $1500  for  the  work,  which  is  more  by  fifty  per  cent 
than  the  plaintiff  claims.  This  testimony  would  be  entitled  to 
little  weight,  even  if  a  contract  for  the  payment  of  money  ex« 
ceeding  five  hundred  dollars  could  be  proved  by  a  single  witr 
ness.  As  to  the  surveys  for  which  a  compensation  is  claimed, 
the  evidence  shows  that  they  were  made  and  returned  into  the 
office  of  the  Surveyor  General,  who,  it  appears,  approved  them 
in  1889 ;  but  the  same  evidence  renders  it  very  doubtful  whether 
the  lines  were  all  run,  marked,  and  the  comers  established,  as 
required  by  the  laws  and  general  instructions  to  the  deputy  sur- 
veyors of  the  United  States.  Be  this  as  it  may,  the  testimony  in 
relation  to  the  value  of  these  surveys,  is  extremely  contradic- 
tory. The  witnesses  of  the  plaintiff  say,  that  his  services  are 
reasonably  worth  $1000,  and  even  $1500;  while  those  of  the 
defendant  declare  that  the  smallest  of  these  sums  is  exorbitant, 
unreasonable,  and  beyond  all  proper  bounds.  The  present  Sur- 
veyor Greneral  testifies,  that  the  allowance  made  by  government 
to  deputy  surveyors,  for  surveying,  measuring,  and  marking 
lines  of  public  lands  and  private  claims,  is  fixed  by  an  act  of 
Congress  at  four  dollars  per  mile,  and  that  in  these  surveys,  the 
lines  measure  19  miles,  4  chains  and  88  links,  which  at  $4  per 
mile,  would  amount  to  $76  24.  He  adds,  that  there  are  cases 
where,  when  the  ground  to  be  surveyed  is  uncommonly  difiicult, 
and  the  best  services  are  sought  to  be  secured,  it  has  been  cus- 
tomary for  claimants  to  offer  inducements  by  additional  com- 
pensation, and  if  the  present  is  one  of  those  extreme  cases,  of 
which  he  is  not  aware,  $200  or  $250,  would  be  a  large  compen- 
sation, if  the  work  had  been  performed  in  strict  conformity  with 
the  laws  and  instructions  regulating  the  surveys  of  public  and 
private  lands.  In  the  absence  of  any  contract  between  the 
parties,  and  with  this  diversity  of  opinion  among  the  witnesses, 
as  to  the  value  of  these  surveys,  the  judge  thought  it  best  to 
adopt  a  guide,  which,  as  he  remarks,  is  too  apt  to  be  overlooked 
in  this  State,  when  the  compensatio9  of  ofiicers  is  to  be  fixed, 
for  whose  services  there  is  a  tariff;  and  he  has  decreed  to  the 
plaintiff  the  compensation  allowed  by  law.  We  cannot  say 
that  he  has  erred  in  doing  so. 

Judgment  affirmed. 
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Payment  of  a  note  secured  by  mort^aj^  by  one  not  bound  for  it,  and  who  had  no  in- 
terest in  dischargingr  it,  will  not  subrogate  him  to  the  rights  of  the  party  for  whom 
he  paid.  The  pajrment  will  extinguish  the  debt,  and  the  mortgage  ghren  to  eecnre 
it ;  and  the  claim  for  leimbonement  will  constitute  the  party  who  paid,  an  ordinary 
creditor  of  him  for  whose  benefit  the  payment  was  made.    C.  C^  3156, 2157. 

Appeal  from  the  Parish  Court  of  New  Orleans^  Maurian^  J. 

Gritxitt  for  the  appellant. 

Hoffman^  for  the  syndic. 

MoRPHT,  J.    On  a  tableau  of  distribution  being  filed  in  this 
ease,  Augustus  Renne  opposed  its  homologation,  alleging  that 
he  had  obtained  a  judgment  against  the  insolvent,  on  a  note  of 
his  for  9843,  endorsed  by  Thomas  Powell ;  that  this  note  had 
been  given  to  the  Firemen's  Insurance  Company,  in  renewal  of 
a  balance  due  on  another  note  of  Nicholls'  for  $2000,  held  by 
them,  and  secured  by  mortgage  on  two  lots  of  ground  in  Su- 
zette  street ;  that,  on  the  signing  of  this  note  of  9843,  that  of 
92000  had  been  left  by  Nicholls  with  the  company  as  collateral 
security ;  that,  the  new  note  having  been  protested  for  non-pay- 
ment, the  company  sued  out  an  order  of  seizure  and  sale,  and 
were  about  to  sell  the  property  mortgaged,  when  he  (the  oppo- 
nent) paid  the  note,  and  was  subrogated  to  aJI  the  mortgage 
rights  and  privileges  of  the  company  on  the  lots,  which  were  sold 
by  the  syndic  for  94200 ;  and  that,  he  should,  therefore,  have  been 
placed  on  the  tableau  as  a  mortgage  creditor  of  the  insolvent. 
He  further  alleges,  that  by  a  written  contract,  he  had  leased 
from  Nicholls,  for  five  years,  from  the  1st  of  October,  1840,  a  lot 
of  ground  in  the  parish  of  Jefferson,  for  91000,  payable  9200 
yearly,  by  notes,  on  the  10th  of  February  of  each  year;  that  he 
has  paid  for  the  years  1841, 1842,  and  1843,  and  that  having  be- 
come the  purchaser  of  the  property  leased  to  him,  at  the  syn- 
dic's sale,  confusion  has  taken  place,  and  he  is  no  longer  liable 
to  pay  his  notes ;  but  that,  as  he  purchased  on  the  10th  of  June, 
1843,  and  ha^s  taken  up  in  advance  the  note  due  in  1844,  the 
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estate  is  bound  to  refand  to.  him,  out  of  the  proceeds  of  the  pro- 
perty leased,  seventy-two  dollars  and  nineteen  cents,  overpaid 
on  the  year  expiring  on  the  10th  of  September,  1843,  and  9200 
for  the  note  of  1844,  paid  in  advance ;  and  to  return  to  him  the 
last  note  for  1845,  or  secure  him  against  the  same,  in  case  it  has 
been  transfered  by  the  insolvent.  The  opposition  concludes  by 
opposing  the  charges  of  the  clerk  and  sheriff,  the  attorney's 
fee,  and  all  the  claims  placed  on  the  tableau.  The  syndic  made 
an  answer  to  this  opposition,  in  which  he  denies  that  Renne 
was  subrogated  to  the  mortgage  of  the  Firemen's  Insurance 
Company ;  charges  that  he  is  colluding  with  the  insolvent  to 
defraud  the  creditors ;  and  expressly  denies  that  any  notes  were 
ever  given  in  pursuance  of  the  contract  of  lease,  which,  not 
having  been  recorded  in  the  parish  where  the  property  is  situa^ 
ted,  is  of  no  effect  against  the  creditors  of  NichoUs.  On  the 
hearing  of  this  opposition,  it  was  dismissed  with  costs,  where- 
upon, the  opposing  creditor  appealed. 

On  the  trial,  the  judge  properly  refused,  we  think,  to  permit 
the  opponent  to  prove  by  witnesses,  as  he  offered  to  do,  that  the 
notes  annexed  to  his  opposition  had  been  given  to  one  Henry 
Brode,  in  payment  of  a  claim  he  held  against  the  Firemen's  In- 
surance Company,  and,  afkerwarda,  transferred  to  him  by  the 
said  Brode.  The  proof  tendered  did  not  correspond  with  his  al- 
legations. From  these,  taking  them  as  true,  we  cannot  see  how 
the  appellant  became  subrogated  to  the  mortgage  of  the  com- 
pany. It  is  not  pretended  that  a  conventional  subrogation  was 
executed  to  him,  and  he  has  not  shown  that  he  was  bound  for 
the  note  he  paid,  or  that  he  had  an  interest  in  taking  it  up. 
The  payment  he  made  extinguished  the  debt  of  NichoUs  to  the 
company,  and,  with  it,  the  mortgage  given  to  secure  it.  His 
claim  for  reimbursement  for  the  money  thus  advanced  to  the  in- 
solvent, must,  therefore,  be  an  ordinary  debt  Civil  Code,  arts. 
2156,  2157.  The  tableau  shows  that  there  will  be  nothing 
coming  to  the  ordinary  creditors. 

With  regard  to  the  rent  alleged  to  have  been  paid  in  ad- 
vance, and  the  reimbursement  of  which  is  claimed  by  the 
opponent,  it  is  sufficient  to  remark  that,  notwithstanding  the 
charge  of  collusion,  and  the  express  denial  made  by  the  syn- 
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die  that  any  notes  were  given  for  tke  lease,  no  attempt  has 
been  made  to  prove  that  the  appeUant  took  up  or  paid  any 
notes  in  advance,  or  even  that  any  were  furnished,  as  expressed 
in  the  written  lease.  But  even  had  such  proof  been  offered, 
the  right  to  be  refunded  any  money  paid  in  advance,  would  not 
entitle  tho  lessee  to  a  mortgage  on  the  property  leased,  or  to  a 
preference  on  its  proceeds  in  the  hands  of  the  syndic.  Had  the 
property  been  bought  by  another  person,  he  might  probably, 
under  article  2704  of  the  Civil  Code,  have  had  a  right  to  retain 
the  possession  and  enjoyment  of  it,  until  the  expiration  of  his 
lease.  Having  become  himself  the  owner  of  the  premises  leased 
to  him,  his  claim,  if  he  has  any  for  rent  paid  in  advance,  can 
only  be,  we  apprehend,  a  personal  one  against  the  estate. 

On  an  examination  of  the  evidence  adduced,  in  support  of  the 
several  charges  and  claims  to  which  opposition  has  been  made, 
we  find  that  they  have  been  satisfactorily  proved. 

Judgment  affirmed. 


^'  «8  Chaelbs  M.  Joheb  v.  Julian  Nkviu*  and  Wife. 

In  eyeiy  appeal,  the  evidence  on  which  the  jnd^  acte  d  mnst  be  brooght  up  in  the 
record,  or  the  appeal  will  be  dismiaied.  Per  Curiam :  It  does  not  suffice  that  the  judge 
should  state  in  his  judgment  that  <*  due  proof  was  made,"  for  this  would  enable  him 
to  deprive  the  party  condemned  of  his  right  of  appeal  on  qnestions  of  fact 

A  statement  of  facto  may  be  required  by  a  party  intending  to  appeal,  at  any  time  be- 
fore appeal. 

«     Appeal  from  the  Commercial  Court  of  New  Orleans,  WatU^  J. 

C.  M.  Jones^  pro  se. 

OlenOy  for  the  appellant. 

Martin^  J.  The  defendants  were  sued  on  their  joint  and 
several  note.  The  husband  alone  was  cited.  Judgment  was 
taken  by  default  against  both,  and  affirmed  against  the  husband 
alone,  the  judge  stating  that  the  plaintiff,  in  person,  produced 
due  proof  of  his  demand.  The  record  gives  the  name  of  R.  M. 
Carter,  as  a  witness.  The  defendant,  Julian  Neville,  appealed. 
The  clerk's  certificate  informs  us  that  the  transcript  contains 
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a  true  copy  of  all  the  proceedings,  and  of  all  the  documents 
filed  in  the  cause. 

Nothing  is  said  in  the  certificate  of  aHy  testimony ;  that  of 
Carter  was  not  tWken  down  in  writing,  and  we  are  left  perfect- 
ly ignorant  of  what  he  deposed. 

The  Code  of  Practice  requires  for  the  affirmance  of  the  judg- 
ment by  default,  proof  of  the  plaintiff's  demand,  in  all  cases.  Art. 
312.  It  is  true  that  the  judgment  informs  us  that  due  proof 
of  the  plaintiff* 's  demand  was  made,  and  the  Code,  art.  315, 
requires  that  the  judgment  by  default  should  express  the  grotmd 
on  which  it  was  rendered,  but  declares  it  sufficient  that  the 
final  judgment  should  state  that  the  demand  was  proved. 

This  appears  to  us  a  conmientary  on  the  latter  part  of  thei 
12th  section  of  the  4th  article  of  the  Constitution,  and  was  in- 
tended to  prevent  us  from  setting  aside  any  judgment,  (if  the 
legislature  may  do  so,)  in  which  it  is  stated  that  the  demand 
was  proved,  on  the  ground  that  the  reasons  on  which  it  is  ren- 
dered were  not  sufficiently  adduced.  But  in  every  appeal,  the 
evidence  on  which  the  judge  acted,  must  be  brought  up ;  and  it 
does  not  suffice  that  he  should  inform  us  that  due  proof  was 
made,  for  this  would  enable  him  to  deprive  the  party  condemned 
of  his  right  of  appeal  on  questions  of  fact. 

The  appeal  is  not  brought  in  such  a  manner  as  to  authorize  us 
to  review  the  judgment.  We  have  not  considered  whether  jus-« 
tice  would  be  better  attained  by  remanding  the  case  for  a  new 
trial,  as  the  defendant  Julian  Neville,  is  still  within  time  to  bring 
a  second  appeal,  and  correct  his  error  in  the  present,  by  procur- 
ing a  proper  statement  of  facts. 

Appeal  dismiswed* 
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Tub  State  v.  Thb  Judge  of  the  District  Coukt  of  the 

FouKTH  District. 

A  writ  of  prohibition  will  not  be  made  perpetual,  until  the  judge  of  the  inferior  court 
bae  had  an  opportunity  of  filing  an  answer.    C.  P.  849, 850,  851. 

Apfucation  for  a  writ  of  prohibition  to  the  Jadge  of  the 
Fourth  Judicial  District,  and  to  the  plaintiff  in  an  action  in 
which  John  Nolan  is  plaintiff,  and  the  appellant,  Pierre  Paul  Ba- 
bin,  defendant. 

SiMOKy  J.  This  is  an  application  by  Pierre  Paul  Babin,  for  a 
writ  of  prohibition  to  be  issued  against  the  Judge  of  the  Fourth 
Judicial  District,  and  John  Nolan.  The  petition,  which  is  re- 
gularly sworn  to,  shows,  that  in  pursuance  of  the  judgment  of 
the  Probate  Court  of  the  parish  of  West  Baton  Rouge,  con- 
firmed on  appeal  by  this  court,  in  the  case  of  P.  P.  Babin  v. 
John  Nolan^  ordering  and  decreeing  a  partition  to  be  made  of 
all  the  property,  &c.,  held  in  community  between  said  John 
Nolan  and  the  applicant,  as  heir  of  said  JNolan's  deceased  wife, 
the  notcuy  appointed  to  make  the  said  partition,  proceeded  to 
execute  the  judgment  of  partition  in  the  manner  set  forth  in  the 
report  of  his  proceedings,  a  copy  of  which  was  filed  in  the  Pro- 
bate Court  for  homologation ;  that  Nolan  filed  an  opposition 
thereto,  which  was  overruled ;  and  that  the  act  or  retort  of  partu 
turn  was  homologated  by  a  judgment  of  the  said  courts  accordingto 
law.  The  petitioner  further  states  that,  after  said  act  of  parti- 
tion was  homologated  and  confirmed  by  the  Probate  Court,  he 
took  out  a  writ  of  possession  for  the  slaves  named  and  describ- 
ed in  the  writ,  and  which  were  drawn  by  him  as  being  lot  No. 
1,  set  apart  and  decreed  to  be  his  property,  but  that  the  defen- 
dant, Nolan,  refused  to  deliver  them  to  the  sheriff,  and  applied 
to  the  Judge  of  the  Fourth  District,  who  granted  an  injunction 
upon  the  applicant  and  the  sheriff,  enjoining  the  execution  qf 
said  writ  qf  possession. 

The  petitioner  further  represents  that,  in  granting  said  in- 
junction, the  District  Judge  has  exceeded  his  jurisdiction  as  such  ; 
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that  the  suit  of  P.  P.  Babin  v.  Nolan  having  been  brought,  con- 
ductedi  and  finally  settled  in  the  Probatie  Court,  vested  the  ex- 
clusive jurisdiction  in  said  courts  and,  consequently,  for  all  mat- 
ters in  contest  in  that  suit,  divested  the  District  Court  of  its  con- 
current jurisdiction.  That  the  District  Court  has  no  authority 
or  control  over  an  execution  issuing  from  the  Probate  Court, 
because  **  the  execution  of  judgments  belongs  to  the  courts  by 
which  the  causes  have  been  tried  in  the  first  instance,  whether 
such  judgments  were  afiirmed,  or  reversed  on  appeal;"  and 
that  consequently,  the  same  court  which  rendered  the  judgment 
must  enjoin  its  execution. 

The  applicant  prays  that  a  writ  of  prohibition  may  be  issued, 
directed  to  the  District  Judge  and  to  the  party  who  obtained 
the  ii\junction;  and  that  a  mandamus  may  be  also  issued,  direct- 
ed to  the  sheriff  of  West  Baton  Rouge,  to  execute  the  writ  of 
possession,  and  to  put  the  applicant  in  possession  of  the  slaves, 
&c. 

Notice  of  this  application  was  given  to  the  Judge  of  the 
Fourth  District,  and  to  John  Nolan ;  and  the  latter  appeared  by 
counsel  before  this  court,  to  contest  the  right  of  the  applicant  to 
the  relief  by  him  prayed  for  in  his  petition.  The  judge,  how- 
ever, filed  no  answer;  and  no  notice  was  given  to  the  sheriff 
of  the  application  for  a  mandamus. 

Under  articles  849,  850,  and  851  of  the  Code  of  Practice, 
which  provide:  1st,  that  if  the  court  shall  think  that  the  matters 
stated  in  the  petition^  are  sufficient^  it  shall  issue  an  order  forbid' 
ding  the  judge  to  take  cognizance  of  the  cause,  and  forbidding  the 
plaintiff  to  prosecute  it  further  ; — 2d,  that  when,  on  the  receipt  of 
this  order,  the  inferior  judge  acknowledges  that  he  has  no  jurisdic- 
tion, he  shall  abstain  from  all  further  acts  in  the  case  ; — and  3d, 
but  if  he  believes  himself  competent,  he  may  give  a  written  an- 
swer  to  the  order,  after  which  the  court  issuing  it  shall  pronounce, 
finally  and  summarily,  on  the  right  of  jurisdiction,  &.C.,  it  seems 
that  this  case  is  not  in  such  a  state  as  to  be  acted  upon  defini- 
tively by  this  court;  and  that  no  final  writ  of  prohibition  can 
issue,  without  giving  to  the  District  Judge  an  opportunity  of 
filing  his  answer,  showing  cause  why  said  writ  should  not  be 
made  perpetual. 

Vol  IX  81 
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In  this  state  of  the  case,  the  only  opinion  "which  we  consider 
ourselves  authorized  to  express,  is,  that  we  think  that  the  mat* 
ters  stated  in  the  applicant's  petition  are  sufficient ;  and  we  shall 
abstain  from  giving,  at  present,  the  reasons  upon  which  our 
opinion  is  founded,  until  after  we  receive  from  the  District 
Judge  the  answer  which  he  is  entitled  to  make,  showing  the 
grounds  upon  which  he  considered  himself  competent  to  grant 
the  injunction  complained  of.  Those  grounds,  if  filed,  shall  be 
carefully  and  maturely  weighed  and  examined  by  us,  unless,  ac* 
cording  to  article  850,  our  learned  brother  of  the  Fourth  Dis* 
trict,  acknowledges  that  he  has  no  jmisdiction  of  the  matter : 
which  acknowledgment  will  put  an  end  to  the  present  con* 
troversy. 

It  is,  therefore,  ordered  and  decreed,  that  an  order  do  issae 
forthwith,  forbidding,  provisionally,  the  Judge  of  the  Fourth  Jn* 
dicial  District  for  the  parish  of  West  Baton  Rouge,  to  take  any 
further  cognizance  of  the  injunction  suit,  in  which  John  Ncdan 
is  plaintiff,  and  Pierre  Paul  Babin  and  the  sheriff  of  West  Baton 
Rouge  are  defendants,  numbered  759  on  the  docket  of  the  said 
District  Court ;  and  forbidding  John  Nolan,  plaintiff  in  said  suit, 
to  prosecute  it  further.  And  it  is  further  ordered,  that  the  said 
District  Judge  show  cause,  on  Monday,  the  lOth  of  Febroaiy 
next,  by  his  written  answer,  why  the  writ  of  prohibition,  here* 
by  ordered  to  issue,  should  not  be  made  perpetual. 

W.  B.  Robertson^  for  the  applicant. 

Lobdell  and  Labauve^  contr&. 


Anna  M.  Linton,  for  herself,  and  as  Tutrix  of  her  minor  chil- 
dren, V.  James  Purdon  and  another. 

A  mortgage  may  be  executed  for  endonements  previoody  made,  and  it  will  have 
efiect  as  to  any  notes  or  bills  given  in  renewal  of  those  originally  endoned  by  the 
mortgagee ;  but  the  amount  of  the  endonements  must  be  expressed  in  the  act,  that 
third  persons  may  have  notice.    C.  C.  3259,  3377. 

Arts.  3259  and  3377  of  the  Civil  Code,  are  not  inconostent  with  eaoh  other.  The 
former  provides  that  a  mortgage  may  be  giv^n  for  an  obligation  not  yet  in  existenee, 
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while  the  latter  requires  that  the  amount  for  which  it  is  given  shall  be  expressed  in 
the  act 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nauy  /. 

L.  C,  Duncan,  for  the  appellant. 

Durell  and  Canon  for  the  defendants  and  interveners. 

Sntfov,  J.  The  plaintiff,  as  widow  of  John  Linton  deceased, 
and  heretofore  in  community  with  him,  and  as  natural  tutrix  of 
his  children  and  h^irs,  seeks  to  recover  the  amount  of  sundry 
promissory  notes,  drawn  by  the  defendants,  and  which  she  alle- 
ges that  she  has  been  compelled  to  pay,  as  the  endorser  thereof. 
She  states  that  her  endorsements  on  the  notes  sued  on,  were 
procured  to  the  defendants  in  lieu  of  those  of  her  deceased  hus- 
band, who  had^  during  his  life  time,  endorsed  bills  and  notes  for 
said  defendants  to  a  large  amount,  and  that  soon  after  the  death 
of  her  said  husband,  she  was  applied  to  by  the  defendants  for 
the  continuance  and  renewal  of  John  Linton's  endorsements, 
which  she  consented  to,  in  consequence  of  the  representations 
of  said  defendants  and  for  the  reasons  mentioned  in  her  petition. 
She  further  represents  that  her  husband  died  on  the  27th  of  Au- 
gust, 1834 ;  that  on  the  9th  of  July  previous,  a  certain  act 
of  mortgage  on  certain  property,  was  executed  by  defendants 
before  a  notary  public,  in  favor  of  said  John  Linton,  in  which  it 
was  recited,,that :  "  Whereas  the  said  Linton  had^  from  motives  of 
friendship^  and  for  the  sole  use  and  benefit  of  the  mortgagors,  al- 
ready endorsed  for  them  to  the  amount  of ;  and  whereas  the 

said  Linton,  might,  within  the  twelve  months  succeeding  the  date  of 
the  act,  make  further  endorsements  for  the  accommodation  and  bene- 
fit  of  the  mortgagors,  to  the  amount  of  $30,000,  etc.^*  She  alle- 
ges that  the  notes  sued  on  as  by  her  endorsed  in  renewal  of  those 
endorsed  by  her  husband,  are  secured  by  the  said  mortgage,  and 
ought  to  be  paid  by  privilege  and  preference  over  and  above  all 
other  creditors  of  the  defendants,  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  property ;  that  as  widow  and  natural 
tutrix  she  became  subrogated  in  law  to  all  the  rights  and  claims 
of  her  husband,  under  the  said  act  of  mortgage ;  and  she  prays 
that  judgment  may  be  rendered  accordingly. 

The  defendants  answered  separately ;   one  of  them  admit- 
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ting  the  legitimacy  of  the  plaintiff's  claim,  and  the  correctness 
of  her  allegations ;  and  the  other  acknowledging  his  being  in- 
debted to  the  plaintiff  in  about  two-thirds  of  the  sum  claimed, 
but  denjring  the  mortgage. 

One  of  the  defendants'  creditors,  who  had  caused  a  part  of 
the  property  described  in  Linton's  act  of  mortgage  to  be  seized 
and  sold  to  satisfy  his  claim,  and  the  purchaser  of  the  said  pro- 
perty at  the  marshall's  sale,  intervened,  and  opposed  the  plain- 
tiff's demand  on  divers  grounds,  denying  the  endorsements,  etc; 
and  averring  that  the  deed  of  mortgage  does  not  state  the  sum 
for  which  previous  endorsements  had  been  given,  and  that  said 
mortgage  is  null  for  want  of  certainty. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff^ 
against  the  defendants,  in  solidoy  for  the  sum  of  85737  03 ;  but 
it  was  also  ordered  that  the  mortgage  granted  by  said  defen- 
dants in  favor  of  John  Linton,  should  be  erased  from  the  records 
of  the  Recorder  of  Mortgages ;  and  from  this  judgment  the 
plaintiff  has  appealed. 

The  stipulations  contained  in  the  act  of  mortgage  under  con- 
sideration, were  inserted  with  two  objects :  1st,  to  secure  en- 
dorsemants,  cdready  existing  at  the  date  of  the  act,  the  amount 
whereof  has  been  left  blank  ;  and  2d,  to  secure  endorsements  to 
be  furnished  in  futuro^  to  the  amount  of  $30,000.  It  is  not  pre- 
tended that  John  Linton  ever  endorsed  any  bill  or  note  for  the 
defendants,  after  the  date  of  the  act ;  nay,  it  is  admitted  in  the 
pleadings  by  the  plaintiff,  that  the  endorsements  which  she  gave 
after  the  death  of  her  husband,  were  to  renew  those  which  had 
been  furnished  by  him  previous  to  the  execution  of  the  mort- 
gase ;  and,  if  it  be  true,  that  the  endorsements  declared  upon  in 
the  petition,  were  a  continuation  of  those  of  the  deceased,  it  is 
clear  that  they  must  be  comprised  among  those  provided  for  as 
already  existing,  and  of  which  the  amount  is  not  expressed  in 
the  act  of  mortgage. 

Now,  it  is  true  we  have  often  held  that  a  mortgage  may  be 
given  and  received  as  security  for  endorsements  previously 
made  (4  La.  247);  and  that  it  shall  have  its  effect  for  any  re* 
newals  that  may  take  place  subsequently  of  the  original  notes 
or  bills  endorsed  by  the  mortgagee.    8  La.  276,  53  L    But  we 
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think  that  in  order  to  make  such  mortg€tge  valid  and  binding,  it 
is  necessary  that  the  amount  of  such  endorsements,  and  parti- 
cularly of  those  acknowledged  as  already  existing^  should  be 
expressed  in  the  deed.  Art.  3277  of  the  Civil  Code,  says  in  posi- 
tive terms,  that  ''  to  render  a  conventional  mortgage  valid,  it 
is  necessary  that  the  exact  sum  for  which  it  is  given^  shall  be  de- 
clared in  the  acL^  This  provision  was  clearly  enacted  for  the 
purpose  of  giving  notice  to  third  persons  of  the  amounts  for 
which  conventional  inortgages  may  have  been  given,  and,  like 
all  other  formalities  prescribed  for  the  execution  of  mortgages 
and  for  their  publicity,  this  requisite  of  the  law  cannot  be  dis- 
pensed with.  It  is  of  the  greatest  importance  to  the  mortga^ 
gor's  other  and  subsequent  creditors,  to  know  the  amount  of  the 
previous  mortgages  existing  on  his  property ;  and  as  the  law, 
positive  in  its  terms,  does  not  recognize  any  validity  in  such 
mortgages,  unless  the  amount  be  specified  in  the  act,  we  must 
conclude  that,  even  admitting  the  allegations  of  payment,  sub- 
rogation, &c.,  contained  in  the  plaintiff's  petition,  to  be  well 
founded  and  supported  by  the  evidence,  the  mortgage  which 
she  seeks  to  enforce  is  invalid  and  illegal,  and  cannot  have  any 
effect,  particularly  against  third  persons  who  may  have  acquired 
subsequent  rights  on  the  debtor's  property. 

Art  3259  of  the  same  Code,  relied  on  by  plaintiff's  counsel, 
and  which  permits  a  mortgage  to  be  given  for  an  obligation  not 
yet  existing,  has  no  application  to  the  point  in  issue  as  arising 
from  the  first  object  of  the  mortgage  under  consideration ;  but 
be  this  as  it  may,  it  does  not  dispense  with  the  declaration  of 
the  amount  of  the  future  obligation  thereby  contracted.  Such 
amount  may  be  easily  ascertained  previous  to  the  execution  of 
the  act;  and  we  agree  with  the  judge  a  quo  in  the  opinion,  that 
nothing  is  easier  than  to  construe  the  two  articles  so  as  to  give 
effect  to  both.  They  were  enacted  for  different  and  distinct  pur- 
poses. By  art.  3259,  a  mortgage  may  be  given  for  the 
security  of  future  endorsements ;  and  by  art.  3277,  the  amount 
of  such  endorsements  must  be  expressed.  It  is  clear  there  is  no 
discrepancy  in  the  two  provisions. 

Judgment  affirmed. 
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The  Merchants  Insukance  Company  op  New  Orleans  v.  A.  L. 

Addison  and  others. 

An  agreement  by  a  party  to  secure  one  agamst  liability  as  the  endoraer  of  a  note,  in 

case  the  latter  woald  not  bid  against  the  former  at  a  judicial  sale,  is  invalid.    C.  C- 

1841,  i  13. 
Agreements  or  securities  executed  for  the  price  of  the  commission  of  a  public  crime, 

or  for  the  violation  of  a  public  law,  or  the  omission  of  a  public  duty,  can  neither  be 

enforced  nor  confirmed. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Carter^  for  the  appellant. 

Elmore  and  W.  W.  Kingj  contr&. 

Garland,  J.  The  petitioners  represent,  that  they  execnted  a 
policy  of  insurance  on  the  steamer  Homer,  in  favor  of  George 
E.  Richardson,  for  $3000 ;  that  the  vessel  has  been  lost ;  and 
that  they  are  liable  for  the  loss  and  are  willing  to  pay  it,  but 
that  certain  endorsements,  purporting  to  be  transfers,  have  been 
made  on  the  policy,  one  in  favor  of  G.  W.  Huntington,  and  ano- 
ther in  favor  of  Thomas  Laidlaw,  purporting  to  be  signed  by 
Richardson ;  and  further,  that  A.  L.  Addison  &  Co.,  and  Samuel 
Locke,  have  each  levied  attachments  on  the  sum  in  their  hands, 
in  suits  they  have  commenced  against  Richardson,  and  that  a 
fieri  facias^  in  favor  of  J.  H.  Jones  against  Richardson,  has  also 
been  levied  on  it.  In  consequence  of  these  various  and  conflict- 
ing claims,  which  amount  to  much  more  than  the  sum  of  $9000, 
the  petitioners  say  that,  although  willing  to  act  fairly  and  pay 
the  amount  owing,  yet  they  cannot  safely  pay  to  any  one.  They, 
therefore,  pray  that  all  the  aforesaid  persons  be  cited  to  come 
forward  and  establish  their  rights  to  said  sum,  or  any  part  of  it; 
that  they  be  permitted  to  pay  it  into  court,  and  be  discharged 
from  all  further  liability  whatever.  The  money  was  paid  over, 
and  all  the  parties  appeared,  except  Jones,  who  has  never  an- 
swered, nor  has  any  default  been  taken  against  him. 

For  answer,  A.  L.  Addison  &  Co.  cdlege,  that  they  are  en- 
titled to  $1537  50,  with  interest  from  the  24th  April,  1841, 
and  costs,  by  virtue  of  an  attachment  and  judgment  obtained 
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by  them  against  Richardson.  They  deny  that  any  legal  assign- 
ment of  the  policy  was  ever  made  by  Richardson  to  any  person, 
or  that  any  notice  of  a  transfer  was  ever  given  to  the  company, 
previous  to  the  attachment ;  and  they  allege  further,  that  if  any 
assignments  were  ever  made,  they  were  without  consideration 
and  void,  and  made  to  defeat  the  rights  of  these  respondents. 

G.  W.  Huntington  says,  that  he  is  entitled  to  the  sum  of  91200, 
out  of  the  amount  of  the  policy,  by  virtue  of  a  legal  transfer, 
for  a  valuable  consideration,  from  Richardson  of  that  sum  in 
the  same.  That  said  transfer  was  legally  made  and  notified  to 
the  plaintiSs,  on  the  27th  February,  1841,  before  any  attach- 
ment by  any  person.  He,  therefore,  asks  to  be  paid  the  said 
sum  of  twelve  hundred  dollars,  out  of  the  sum  deposited. 

Thomas  Laidlaw  says,  that  he  has  a  claim  for  $1800,  by  an 
assignment  from  Richarddon  on  said  policy,  which  was  subse- 
quent to  that  to  Huntington ;  which  transfer  and  assignment 
was  notified  to  the  plaintiffs,  and  approved  before  any  attach- 
ment or  seizure  was  made  by  any  person.  He,  therefore,  asks 
to  have  the  said  sum  allowed  him  out  of  the  fund  in  court. 

Samuel  Locke  avers,  that  he  is  a  creditor  of  Richardson,  and 
claims  to  be  paid  out  of  the  fund  deposited,  by  virtue  of  having 
attached  for  the  amount  owing  him,  in  the  hands  of  the  plain- 
tifis,  before  any  transfer  or  notice  of  assignment ;  and,  he  de- 
nies the  validity  of  any  such ;  wherefore  he  asks  to  be  paid  his 
demand. 

A.  L.  Addison  &c  Go.  introduced  in  evidence,  the  record  of  their 
suit  and  judgment  against  Richardson,  commenced  by  attach- 
ment, levied  on  the  22d  of  March,  1841,  in  which  the  sheriff  re- 
turns, that  he  had  attached  in  the  hands  of  the  Insurance  Com- 
pany, the  proceeds  of  the  policy  of  insurance  aforesaid,  belong- 
ing to  Richardson.  Upon  the  judgment  so  obtained,  an  exe- 
cution issued,  upon  which  the  sheriff  returned,  that  he  had 
''seized  in  the  hands  of  the  Merchants  Insurance  Company, 
goods,  chattels,  lands,  tenements,  monies,  effects,  rights,  credits, 
or  property  of  any  kind  whatever,  particularly  all  monies  due 
by  them  to  the  defendant  on  a  certain  policy,  taken  by  said  In- 
surance Company  upon  the  steamboat  Homer,  and  executed 
this  writ  in  all  things  as  the  law  directs."    As  the  sheriff  had 
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not,  by  the  attachment,  or  the  seiznre,  got  any  thing  into  his 
hands,  A.  L.  Addison  &  Co.  then  resorted  to  a  garnishment  of 
the  Insurance  Company,  to  ascertain  what  funds  of  Richardson's 
were  in  their  hands,  to  which  an  answer  was  filed  by  the  presi- 
dent, detailing  all  the  circumstances  of  the  policy  on  the  Homer, 
the  loss,  &c. ;  and  he  further  answers,  that  ^  certain  transfers 
purport  to  have  been  made,  a^  appears  by  endorsements  on  said 
policy,  but  on  what  day  they  were  made,  I  do  not  know  of  my 
own  knowledge,  nor  otherwise  than  from  said  transfers.  We 
were  notified  of  said  respective  transfers,  I  believe,  about  the 
time  they  bear  date,  by  the  exhibition  of  the  transfers,  and  ap- 
proval was  made  thereof  by  our  secretary  and  myself;  but  I  am 
not  able  to  state  the  precise  dates  of  notice  and  approval.'*  This 
answer  relates  to  the  assignments  made  to  Huntington  and  Laid- 
law. 

On  the  trial,  CucuUu,  the  president  of  the  company,  said,  he 
believed  the  transfers  on  the  back  of  the  policy  were  notified  to 
the  company,  and  approved  on  the  dates  of  said  assignments  by 
Richardson,  and  he  gave  his  reasons  for  the  belief  Mr.  Ring, 
one  of  the  counsel  for  Addison  &  Co.,  testifies  that  on  his  way 
to  the  court-house,  with  one  of  the  firm,  they  called  at  the  insur- 
ance ofiice,  and  asked  "  a  person  in  the  ofiice,  having  the  ap- 
pearance of  a  clerk,  whether  or  not  there  had  been  notice  of 
any  assignment  of  the  policy ;  that  the  clerk  answered  there 
had  been  no  notice,  and  that  none  was  necessary."  He  believes 
that  McMurdo,  the  partner  alluded  to,  had  heard  something  of 
an  assignment  to  Mr.  Huntington.  The  assignment  on  the 
policy  to  Huntington,  is  dated  February  27th,  1841,  and  isagned 
by  Richardson ;  and  immediately  under  it  is  written:  **  Transfer 
approved  and  recorded.  Samuel  S.  Relf,  Secretary."  After  this 
follows  the  assignment  to  Laidlaw,  dated  March  Ist,  1841,  and 
a  similar  approval ;  but  neither  dated.  On  the  transfer  book  in 
the  office,  the  assignments  are  entered,  but  without  dates. 

Huntington  was  examined,  as  well  as  all  the  other  parties. 
He  said  that  he  did  not  know,  of  his  own  knowledge,  whether 
the  assignment  was  notified  to  the  company,  on  the  day  of 
its  date,  or  not.  He  then  said,  that  the  consideration  for  the 
assignment  of  $1200  of  the  policy  to  him,  was,  that  Ho6kins& 
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Wood,  the  owners  of  the  Homer  previous  to  Richardson,  had 
given  their  note  for  the  aforesaid  sum,  as  a  part  of  the  price  of 
her,  on  which  note  he  was  their  endorser.  When  the  boat  was 
about  to  be  sold  by  the  United  States  marshal,  he  (Huntington) 
agreed  with  Richardson,  that  he  would  not  bid  against  him  for 
the  boat,  if  he  (Richardson)  would  agree  to  secure  the  payment 
of  the  note.  This  Richardson  agreed  to  do,  although  in  no  way 
bound  for  the  amount ;  and  the  assignment  was  made  to  secure 
the  performance  of  this  promise.  After  the  boat  was  lost,  he 
went  to  the  Insurance  Office,  and  was  told  by  the  president,  or 
secretary,  that  the  only  attachment  then  in  the  office,  was  one 
in  favor  of  Locke  for  $180. 

The  other  parts  of  the  evidence  it  is  not  necessary  to  state,  as 
the  contest  in- this  court  has  been  entirely  between  Huntington 
and  Addison  &  Co,  The  court  below  decreed  that  they  should 
be  paid  first,  and  rejected  Huntington's  demand  altogether,  on 
the  ground  that  the  consideration  for  it  is  prohibited  by  law, 
and  that  a  contract  founded  on  a  promise  not  to  bid  at  a  judicial 
sale*  is  invalid,  and  without  consideration.  From  this  judgment 
Huntington  has  appealed. 

The  evidence  as  to  the  notice  of  the  assignment  previous  to 
the  attachment,  is  not  very  clear ;  and,  on  the  other  hand,  it  is 
very  doubtful  whether  Addison  &  Co.  obtained  any  lien,  or  pre- 
ference, by  the  levy  of  their  attachment,  in  March,  1841.  The 
sheriff's  return  is  vague  and  uncertain,  and  in  several  respects 
not  in  compliance  with  the  law.  And  here  it  may  not  be  amiss 
to  remark,  that  many  of  the  returns  made  by  the  sheriffs  in  the 
city  of  New  Orleans,  in  attachment  and  other  cases,  that  have 
come  imder  our  observation,  are  of  the  same  character ;  but  no 
question  having  been  raised  on  them,  we  have  passed  them  over. 
But  these  questions  it  is  not  necessary  to  decide,  as  the  appel- 
lees have  a  judgment  in  their  favor;  and  before  the  appellant 
can  contest  its  legality  with  them,  he  must  first  show  that  he 
has  a  valid  claim,  founded  on  a  legal  consideration.  The  court 
below  has  said,  that  the  agreement  entered  into  between  Hun- 
tington and  Richardson,  that  the  former  should  not  bid  against 
the  latter,  in  consideration  of  his  securing  the  former  against 
loss,  for  an  endorsement  on  an  obligation  to  which  Richardson 
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was  in  no  way  a  party,  is  forbidden  by  law,  and  contrary  to 
public  order.  In  effect,  it  was  a  promise  on  the  part  of  Rick- 
ardson  to  pay  Huntingt<m  91200  not  to  bid  against  him  at  a 
public  sale;  and  the  question  is,  whether  such  a  contract  is 
binding,  and  can  be  enforced  7  We  are  of  opinion  that  it  can- 
not. The  Civil  Code,  art.  1841,  rule  12,  says,  that  all  "combi- 
nations with  respect  to  sales,  to  enhance  the  price  by  false  bids 
or  offers,  or  to  depress  it  by  false  assertions,  are  artifices  which 
invalidate  the  contract,  when  practised  by  those  who  are  parties 
to  it,  or  give  rise  to  an  action  for  damages,  where  they  are  not." 
This  article,  it  is  true,  does  not  exactly  cover  the  case  before  as ; 
but  it  would  certainly  have  authorized  Hoskins  &  Wood  to  set 
aside  the  sale,  on  the  ground,  that  the  agreement  between  Rich- 
ardson, the  purchaser,  and  Huntington,  was  illegal.  That  being 
true,  we  see  no  ground  then  for  permitting  Huntington  to  avail 
himself  of  his  illegal  contract  to  deprive  Richardson's  creditOTS 
of  his  property.  This  question  was  presented  to  the  court  in 
4  La.  392,  and  it  was  then  said,  "  it  is  not  shown  that  the  par- 
ties acted  in  violation  of  any  positive  municipal  regulation; 
and  the  morality  or  immorality  of  their  proceedings,  is  involved 
in  so  much  doubt,  as  not  to  form  a  proper  basis  for  a  decree  an- 
nulling the  sale."  In  the  10  La.,  167,  it  was  held,  that  the  pur- 
chaser of  a  judgment  against  himself,  which  he  obtained  at  a 
sacrifice,  by  representing  it  to  the  appraisers  and  others,  as  va- 
lueless, was  guilty  of  a  fraud,  and  could  not  hold  it.  Story,  in 
his  Commentaries  on  Equity  Jurisprudence,  vol.  1,  p.  290,  Na 
293,  says,  that  ^  agreements  whereby  parties  engage  not  to  bid 
against  each  other  at  public  auction,  especially  in  cases  where 
such  auctions  are  directed  or  required  by  law,  as  in  cases  of 
sales  of  chattels,  or  other  property  on  execution,  are  held  void ; 
for  they  are  unconscientious,  and  against  public  policyt  and 
have  a  tendency  injuriously  to  affect  the  character  and  value 
of  sales  at  public  auction,  and  to  mislead  private  confidence. 
They  operate  virtually  as  a  fraud  upon  the  sale."  Fonblanque, 
in  his  Treatise  on  Equity,  vol.  1,  ch.  4,  §  4,  note  x,  sustains  judge 
Stdry  in  his  opinions ;  as  do  various  decisions  made  in  liie  high- 
est tribunals  in  New  York.  3  John.  Cases,  29.  6  John.  R.  194.  8 
Ibid,  444.  Our  Code,  and  equity  authors  all  treat  such  oombinar 
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tions  as  fraudulent.  Hence  it  has  always  been  held,  that  all 
agreements,  obligations,  and  securities,  given  as  the  price  for 
the  commission  of  a  public  crime,  or  for  the  violation  of  a 
public  law,  or  for  the  omission  of  a  public  duty,  are  deemed  in- 
capable of  confirmation  or  enforcement 

Judgment  affirmed. 


Daniel  E.  Mandell  v.  George  H.  Stephens  and  others. 

Simulation  is  of  two  kinds.  The  fint,  where  the  patties  intend  that  no  engagement 
shall  take  place ;  the  second,  where  a  real  contract  prohibited  by  law,  is  intended  to 
be  entered  into,  under  the  form  and  appearance  of  another  contract  In  the  latter 
ease,  under  an  allegation  of  simulation,  a  datum  en  paiement  may  be  proved. 

In  an  action  by  a  creditor  to  annul  a  sale  made  by  a  debtor,  alleged  to  be  insol- 
Tent,  in  fraud  of  his  rights,  the  vendees  may  plead  in  compensation  of  plaintiff's 
demand,  a  sum  alleged  to  be  due  to  the  insolvent,  their  co-defendant,  though  the 
latter  have  failed  to  plead  it  in  time  to  prevent  a  judgment  for  the  whole  amount 
claimed  as  against  him. 

ArpEALfrom  the  District  Court  of  the  First  District,  Buchanan^  J. 
The  petitioner  alleges  that  the  defendant,  Stephens,  is  indebt- 
ed to  him  in  the  sum  of  $012  50,  for  the  repairs  of  carriages 
and  other  work  as  a  blacksmith,  done  for  him  as  the  proprie- 
tor of  a  livery-stable  :  That  Stephens  has  sold  his  stable  and  its 
contents,  to  the  other  two  defendants.  Barber  and  Kerrison,  with 
the  view  <^  defrauding  the  petitioner  and  other  creditors  of  Ste- 
phens :  That  Barber  and  Kerrison  were  aware  of  Stephens' 
debts,  and  knew  that  he  was  insolvent  at  the  time  of  their  pur- 
chase :  That  in  contemplation  of  a  sale  previously  projected, 
Barber  agreed  to  assume  the  debt  due  to  the  petitioner :  That  he 
now  holds  the  property  in  his  name  with  a  view  to  shield  it  from 
the  creditors  of  Stephens ;  and  that  the  latter  has  all  the  rights 
to  the  establishment  which  he  had  before  the  sale.  The  peti- 
tioner claims  a  lien  or  privilege  on  the  property,  which  Barber 
and  Kerrison  pretend  to  own ;  and  alleges  that  he  fears  that  the 
defendants  will  dispose  of  the  property,  so  as  to  prevent  his  en- 
forcing his  privilege  or  lien.    A  sequestration  was  prayed  for^ 
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and  judgment  against  the  defendants,  in  solido,  for  the  amount 
claimed,  with  privilege,  and  for  interest ;  also  that  the  sale  be 
declared  fraudulent  and  null ;  and  for  general  relief. 

Barber  and  Kerrison  answered,  that  they  purchased  from  Ste- 
phens certain  horses,  carriages,  harness,  saddles,  wagons,  and 
stable  utensils,  for  a  valuable  consideration,  paid  at  the  time ; 
that  the  property  was  delivered  to  them  at  the  time  of  the  pur- 
chase, and  remained  in  their  possession  until  a  part  was  seized 
by  the  sheriff;  and  that  the  sale  to  them  was  boTia  jide.  They 
deny  all  the  other  allegations  in  the  petition. 

A  judgment  by  default  was  confirmed  against  Stephens,  for 
the  amount  claimed,  on  the  9th  of  February. 

A  bill  of  exceptions,  signed  on  the  next  day,  recites :  "  That  on 
the  trial  of  this  cause,  the  defendant  Stephens  appeared  in  court, 
by  his  counsel,  on  the  lOtt  of  January,  and  prayed  that  the  judg- 
ment taken  against  him  yesterday  be  set  aside ;  and  that  he  be 
allowed  to  file,  as  a  defence  to  the  plaintiff's  petition,  the  answer 
presented  by  him,  on  the  ground  that  the  plaintiff  having  elected 
to  bring  a  joint  action  against  the  defendants,  had  no  right  to 
take  a  final  judgment  against  one,  before  the  case  was  tried  as 
to  all  the  defendants,  &c.;  but  that  the  court  refused  permis- 
sion to  file  the  answer,  to  which  refusal  the  counsel  for  the  de-> 
fendants  excepts,"  &c.  The  answer  offered  to  be  filed,  admits 
that  a  part  of  the  plaintiff's  demand,  not  exceeding  $500,  is 
due ;  it  denies  that  any  account  was  rendered  to,  or  acknow- 
ledged by  the  respondent ;  and  pleads  in  compensation  of  the 
part  of  the  account  admitted,  a  bill  for  various  articles,  amount- 
ing in  all  to  $875  75 ;  praying  for  a  judgment  for  the  balance 
of  $357  75,  remaining  over  and  above  the  amount  alleged  to  be 
due  to  the  plaintiff. 

On  the  same  day  Barber  and  Kerrison  filed  a  su|q)lemental 
answer,  pleading  in  compensation  of  plaintiff's  demand,  the 
account  of  $857  75,  above  mentioned. 

The  lower  court,  considering  the  insolvency  of  the  plaintiff 
at  the  time  of  the  sale  as  clearly  proved,  but  the  simulation  in 
regard  to  the  consideration  of  the  contract  as  not  established 
and  that  art.  2628  of  the  Civil  Code  protects  the  plaintiff  from 
the  prefereQce  attempted  to  be  given  by  Stephens  to  Barber  and 
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Kerrison  over  him»  avoided  the  sale  as  to  the  plaintiff,  and  or- 
dered the  property  sold,  or  the  value  thereof,  to  be  applied  to 
the  payment  of  the  plaintiff's  debt,  with  interest  thereon  trom 
judicial  demand.    Barber  and  Kerrison  appealed. 

Canklin  and  Bosdius^  for  the  plaintiff. 

Lockett  and  Micau^  for  the  appellants. 

MABTIK9  J.  The  defendants  Barber  and  Kerrison,  are  appel- 
lants from  a  judgment  which  sets  aside,  as  far  as  it  concerns  the 
plaintiff,  a  transfer  of  property  made  to  them  by  Stephens,  their 
co-defendant,  on  the  ground  that  it  was  a  dation  en  payement^ 
which  the  insolvency  of  Stephens  prevents  from  taking  effect 
to  the  injury  of  his  creditors.  They  urge  that  the  District  Court 
erred,  as  the  petition  does  not  complain  of  the  apparent  sale  as 
d^dationenpaiementfaxid  alleges  only  a  simulation  and  fraud 
for  the  purpose  of  covering  the  vendor's  property ;  that  the 
court  pronounces  in  favor  of  the  defendants  on  the  allegation  of 
fraud,  but  annuls  the  transfer  as  a  giving  in  payment,  which 
was  erroneously  done,  as  the  defendants  were  not  called  upon 
by  the  petition  to  establish  the  solvency  of  the  transferor,  and,  in 
regard  to  his  insolvency,  the  ontis  probandi  was  on  the  plaintiff. 
They  further  allege  that  the  solvency  was  proved,  and  if  the  in 
solvency  had  been,  the  transfer  ought  not  to  have  been  set  aside 
m  MOf  and  the  sale  should  have  been  supported  for  that  part  of 
the  price  which  was  actually  paid  in  cash  and  notes. 

They  complain  that  the  court  erroneously  struck  out  from 
their  answer  a  plea  in  compensation,  grounded  on  a  olaim  of 
Stephens  against  the  plaintiff,  which  was  disregarded,  because 
urged  by  the  claimant  after  judgment  against  him,  these  appel- 
lants contending  that  they  are  entitled  to  avail  themselves  of 
this  claim  in  order  to  increa^se  the  assetts  of  Stephens,  and  re- 
pel the  charge  of  his  insolvency,  especially  as  the  amount  of 
Stephens'  claim  entitled  him  to  a  balance  by  reconvention. 
Lastly,  interest  is  complained  of  as  allowed  on  the  plaintiff's 
elaim,  which  was  unliquidated. 

On  the  first  point,  that  of  simulation,  we  are  of  opinion  that 
its  existence  may  be  shown  by  proving  that  a  dation  en  paiement 
was  the  ol^ect  which  the  parties  had  in  view,  and  which  they 
conceived  by  carrying  their  intentions  into  effect  under  the  ap- 
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pearance  and  form  of  a  contract  of  a  sale.  There  are  two  sorts 
of  simulation :  one,  when  a  contract  is  simulated  while  the  par- 
ties intend  that  no  engagement  should  take  place  ;  as  when  a 
debtor  makes  a  pretended  sale  of  his  property  with  the  sole 
purpose  of  preventing  its  seizure  by  the  sheriff,  to  defeat  one  of 
his  creditors.  Another,  is  one  of  those  in  which  a  real  contract 
or  engagement,  which  the  law  prohibits,  is  intended,  but  to  de- 
feat the  ends  of  justice,  the  form  and  appearance  of  anolber 
contract  is  resorted  to ;  as  where  an  insolvent  debtor,  with  a 
view  to  favor  one  of  his  creditors,  gives  him  part  or  the  whole 
of  his  property  in  payment,  and  a  contract  of  sale  in  which  the 
payment  and  numeration  of  the  price  at  the  time  of  the  contract, 
in  the  presence  of  the  notary  and  witnesses,  is  stated,  even  when 
it  is  so  actually  but  fraudulently  made,  as  when  the  creditor  pays 
with  money  or  bills  furnished  by  the  debtor,  which  are  immediate- 
ly after  restored.  'In  the  latter  case,  we  have  no  hesitation  to  say 
tJhiat,  under  an  allegation  of  simulation,  the  dation  en  payement 
can  be  proved.  The  insolvency  was  specially  alleged,  as  it  was  ^ 
stated  to  be  in  the  knowledge  of  the  defendants  Barber  and  Kerri- 
son.  The  transfer  was  an  entire  contract,  which  could  not  be 
partially  set  aside,  as  the  court  had  no  means  to  ascertain  that 
portion  of  the  property  attempted  to  be  transferred,  to  which  the 
alleged  payments,  if  allowed,  could  be  applied.  As  the  insolven- 
cy was  proved,  it  matters  not  on  what  party  the  imnsprdbandi 
rested  The  appellants  offered  a  sum  alleged  to  be  due  by  the 
plaintiff  to  dieir  co-defendant  Stephens,  and  by  him  pleaded  in 
compensation,  alleging  that  they  had  a  right  to  avail  themselves 
of  it,  notveithstanding  Stephens  had  neglected  to  urge  it  in  time. 
Hie  court  refused  to  permit  them  to  avail  themselves  of  it.  They 
had,  in  our  opinion,  a  right  to  do  so,  and  could  not  be  prejudiced 
by  the  neglect  of  their  co-defendant.  If  they  can  show  a  credit, 
justly  claimable  by  him,  the  demand  of  die  plaintiff  must  be  pro- 
portionably  reduced,  and  they  are  entitled  to  have  the  case  re- 
manded, that  they  may  have  the  opportunity  of  establishing  the 
amount,  for  which  Stephens  had  a  right  to  compensation,  if 
the  plea  had  been  filed  in  proper  time.  The  view  whidi  we 
have  taken  of  this  case,  renders  it  useless  that  we  should  act  on 
the  part  of  the  judgment  which  relates  to  interest. 
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It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled, and  the  case  remanded  for  a  new  trial,  with  directions  to 
the  court  to  permit  the  appellants  to  offer  evidence  of  the  nature 
and  amount  of  the  sum,  by  which  they  pretend  the  plaintiff's 
claim  ought  to  be  reduced ;  the  plaintiff  and  appellee  paying  the 
costs  of  the  appeal. 


John  T.  WnrrE  v.  Alfred  Kearney  and  another. 


A  copy  of  the  clearance  and  maniiett  of  a  veael,  certified  by  a  person  styling  himeetf 
the  deputy  collector  of  the  port  for  which  the  vewel  cleared,  is  not  the  best  eyi 
dence,  and  should  not  be  received,  where  the  originals,  and  the  peison  in  possessiov 
of  them,  are  within  reach  of  the  process  of  the  court 

A  deputy  collector  is  not  an  officer  authorized  to  certify  copies  of  documents  in  his 
official  capacity,  and  to  make  them  evidence. 

The  admissions  of  a  partner,  previous  to  the  dissolution  of  the  partnership,  are  evidence 
against  his  co-partner :  but  when  made  after  the  dissolution,  though  in  relation  to  a 
transaction  commenced  during  its  existence,  and  not  completed  when  the  admissions 
were  made,  they  aze  inadmissible. 

Where  it  was  stipulated  in  a  contract  that  the  vessel  on  which  a  cargo  was  to  be  ship- 
ped to  the  purchaser,  should  go  to  sea  by  a  particular  day,  and  she  was  ready  to 
sail  on  the  day,  bat  detained  by  bad  weather  for  a  few  days,  the  porchaser  will  not 
be  released. 

Where  a  party  to  a  contract  is  not  put  in  default  by  the  terms  of  the  contract,  nor  by 
the  operation  of  law,  he  can  be  put  in  default  only  by  the  commencement  of  a  suit 
to  compel  a  performance,  by  a  demand  in  writing,  by  a  protest  made  by  a  notary,  or 
a  verbal  requisition  made  in  the  presence  of,  and  proved  by  two  witnesses.  C.  C.  1905. 

Putting  the  party  in  default  is  a  condition  precedent  to  the  recovery  of  damages  for 
the  violation  of  a  contract. 

The  usage,  on  the  neglect  or  refusal  of  a  purchaser  to  come  in  a  reasonable  time,  after 
noticcj  and  pay  for  and  take  the  goods,  for  the  vendor  to  sell  them  at  auction,  and 
to  hold  the  buyer  responsible  for  the  deficiency  in  the  amount  of  the  sale,  is  a  fair 
one ;  but  it  is  not  the  only  mode  of  ascertaining  tho  damages,  for  a  failure  to  com- 
ply with  a  contract 

Appeal  from  the  Commercial  Court  of  New  Orleans,  TFoto,  J. 

Gabland,  J.  The  plaintiff  alleges  that  he  contracted  with 
the  defendants,  Alfred  Kearney  &  Co.,  through  their  agent,  Al- 
den  Miller,  to  sell  and  deliver  to  them  in  New  Orleans,  sixteen 
hundred  barrels  of  Thomaston  lime,  for  which  they  were  to  pay 
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him  at  the  rate  of  81  48  per  barrel,  free  of  commissions.  He 
says  that  he  brought  the  lime  to  New  Orleans,  and  offered  it  to 
the  defendants,  who  refused  to  take  it ;  he  then  had  it  sold,  and 
now  claims  the  sum  of  $768,  as  the  difference  between  the  price 
for  which  it  sold,  and  that  the  defendants  agreed  to  give  for  it* 
The  firm  of  Alfred  Kearney  &  Co.  having  been  dissolved  pre- 
vious to  the  institution  of  the  suit,  it  was  brought  against  Kear- 
ney and  Simms,  as  having  lately  composed  the  said  firm.  They 
answered  separately.  Simms,  after  a  general  denial,  says  that 
the  letters  to  Miller,  to  prove  his  agency,  were  not  written  by, 
or  in  the  name  of  the  firm,  and  that  he  had  no  knowledge  of 
them.  He  further  says,  if  the  letters  are  sufficient  to  prove 
the  agency,  that  the  directions  contained  in  them  were  not 
complied  with,  nor  was  the  contract,  as  the  lime  was  not 
shipped  in  the  time  specified,  and  the  loss  ensued  in  conse- 
quence of  it.  The  answer  of  Kearney  denies  the  agency  of 
Miller  to  contract  for  the  firm,  or  any  member  of  it;  he  denies 
the  contract,  and  says,  if  any  ever  was  made,  that  it  has  not 
been  performed  by  the  plaintiff,  as  the  lime  was  not  sent  on,  or 
before  the  1st  of  September,  1843. 

The  evidence  shews,  that  in  1842-3,  Miller  was  a  clerk  for 
Kearney  &  Co.,  in  whom  they  had  great  confidence.  About 
the  commencement  of  May,  1843,  he  was  about  to  return  to 
the  State  of  Maine ;  but  previous  to  his  departure,  Kearney 
told  him  that  he  would  be  glad  if  he  would  get  for  his  ^m  a 
quantity  of  Thomaston  lime,  either  by  purchasing  it  for  them, 
or  to  sell  on  commission.  On  the  24th  of  May,  1843,  he  writes 
to  Miller,  giving  a  long  account  of  the  business  and  prospects 
of  his  firm,  and  says :  "If  you  have  an  opportunity  of  shipping 
lime  at  81  25  or  less,  landed  here,  you  may  ship  us,  within 
thirty  days  after  the  receipt  of  this,  from  600  to  1200  casks, 
and  charge  a  commission  on  it,  or  take  an  interest  in  it"  In 
a  letter  dated  the  16th  of  June,  he  writes  again  about  the  bu- 
siness of  his  house.  He  tells  Miller  that  the  firm  is  to  be  dis- 
solved  on  the  1st  of  October  following,  expresses  his  regret 
at  not  having  lime  to  sell,  and  says:  "Lime  is  very  high  and 
selling  for  82  25  to  82  50.  If  you  can  send  out  a  cargo  on 
our  account,  joint  account,  or  your  own  account,  not  to  ex- 
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ceed  81  37  1-2,  landed  here,  do  so,  and  we  will  pay  you  a  com- 
mission if  you  ship  on  our  account.    Don't  let  the  cargo  exceed 
1600  barrels  at  the  most ;  would  prefer  800  or  900.    If  you 
can  send  the  lime  any  time  before  the  1st  of  September,  it  will 
do— «ooner  the  better,  however — ^but  not  later."    On  the  24th 
of  June,  a  New  Orleans  price  current  was  sent  to  Miller,  on 
the  margin  of  which  Kearney  writes  with  a  pencil:  "Go  as  high 
as  91  50  for  the  lime — ^K.  &  Co."    On  the  next  day  Kearney 
again  writes  to  Miller,  expressing  his  regret  that  his  previous 
limits  were  too  low,   and  stating   how  much  he  could  have 
made  if  he  had  lime  for  sale.     He  then  asks :  "  Have  you  not 
done  any  thing  yet ;  81  60  ought  to  purchase  a  cargo.    Dont 
ship  any  lime  on  my  account  after  the  1st  September  ;  between 
this  and  then  you  may  ship  to  the  extent  of  3000  casks."    Whilst 
this  correspondence  with  Kearney  was  proceeding,  Simms  was 
also  writing  to  Miller  in  free  and  confidential  terms.     He  in- 
formed him  that  his  connection  with  Kearney  was  to  be  dissolv- 
ed, and  of  other  matters ;  and  expressed  a  strong  desire  to  en- 
gage him  as  a  clerk  in  his  new  house,  as  also  had  Kearney  ^ 
but  nothing  was  said  about  the  purchase,  or  shipment  of  lime. 
On  the  16th  of  August,  Miller,  as  agent  of  the  defendants,  pur- 
chased the  lime  of  the  plaintiff,  at  the  rate  of  81  48  per  cask, 
the  vessel  to  sailwith  it  on,  or  before  the  1st  of  September.    On 
the  17th  of  August,  he  wrote  to  Kearney  &  Co.,  informing  them  of 
the  purchase,  and  saying  that  he  would  have  a  written  contract 
before  the  vessel  sailed.    This  letter  it  is  proved  that  Simms 
received,  and  he  never  disavowed  the  contract  until  after  the 
lime  arrived.     On  the  same  day,  Miller  wrote  to  Kearney  in 
New  York,  informing  him  of  the  purchase ;  and  he  never  dis- 
avowed the  act,  until  the  vessel  reached  New  Orleans.     On  the 
31st  of  August,  the  plaintiff,  and  Miller,  as  agent  of  the  defen- 
dants, signed  a  written  contract,  in  which  it  is  stated,  that  the 
former  has  agreed  with  the  latter,  to  deliver  to  them  in  New 
Orleans,  from  fifteen  to  eighteen  hundred  casks  of  lime,  so  soon 
as  the  voyage  can  be  made,  the  vessel  being  then  **  ready  for 
sea."     Said  Kearney  &  Co.  to  pay  81  48  per  cetsk,  on  delivery. 
It  was  further  agreed  that  the  brig,  having  the  lime  on  board, 
should  be  ready  for  sea  on  the  morning  of  the  1st  of  September. 
Vol.  IX.  63  , 
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On  tbe  same  day,  Miller  enclosed  this  contract  to  the  defen- 
dants ;  which  letter  and  contract  was  received  by  Simms,  who 
never  repudiated  it.  The  lime  arrived  in  New  Orleans  about 
the  1st  of  October,  when  the  price  had  fallen  very  much.  The 
evidence  of  what  occurred  then  in  relation  to  an  offer,  on  the 
part  of  the  plaintiff,  to  deliver  the  lime,  is  very  meagre  and  un- 
certain. No  witness  for  the  plaintiff  swears  to  any  direct  offer 
to  deliver  it.  Gove,  a  witness  for  the  defendants,  says,  that  he 
was  their  clerk,  and  recollects  when  the  plaintiff  arrived  in  New 
Orleans.  At  the  request  of  Kearney,  be  asked  the  captain  of 
the  vessel  that  brought  the  lime,  (who  is  the  plaintiff,)  when  he 
sailed ;  he  replied,  on  the  5th  of  September ;  and  on  being  ask- 
ed if  he  cleared  the  day  he  sailed,  he  said  that  he  did.  Kearney 
was  present,  and,  witness  supposes,  desired  him  to  ask  the  ques- 
tion, that  he  might  prove  that  the  contract  had  not  been  com- 
plied with.  This  conversation  took  place  some  days  after  the 
plaintiff's  arrival.  Another  person,  unknown  to  witness,  was 
present ;  but  the  witness  no  where  states,  that  the  plaintiff,  by 
word  or  deed,  tendered,  or  offered  to  deliver  the  lime,  before  he 
placed  it  in  the  hands  of  Bridge  to  be  sold.  Bridge  says,  that 
when  the  lime  arrived  it  was  only  worth  about  one  dollar  per 
cask.  He  sold  the  cargo— one  thousand  casks  in  one  lot  at  one 
dollar,  and  three  hundred  casks  in  another,  at  the  same  price, 
and  retailed  some  at  nine  bits.  In  the  larger  lot,  Bridge  be- 
came interested  with  the  purchaser,  a  day  or  two  after  the  con- 
tract to  sell,  before  any  lime  was  delivered,  or  paid  for.  One 
hundred  and  thirty-three  dollars,  clear  profit,  was  made  by  re- 
selling the  lime,  which  was  done  by  Bridge  himself.  A  witness 
named  Snow,  who  had  had  something  to  do  with  the  contract 
in  Thomaston,  on  behalf  of  the  plaintiff,  and  who  had  represent- 
ed the  defendants  as  fair  and  honorable  men  in  their  transac- 
tions, says,  that  in  November,  1843,  soon  after  his  return  to  the 
city,  he  called  on  Simms,  and  asked  why  he  had  not  taken  the 
lime ;  that  he  replied,  the  first  knowledge  he  had  of  the  trans- 
action, was  when  the  plaintiff  offered  him  the  cargo ;  and  that 
he  did  not  consider  himself  under  any  obligation  to  receive  it, 
or  pay  the  damage.  This  witness  also  had  various  conversa- 
tions with  Kearney  about  the  lime,  who  said,  that  his  reason  for 
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not  settling  the  matter,  was,  that  he  could  prove  that  the  con- 
tract had  not  been  complied  with  by  the  plaintiff,  as  he  did  not 
sail,  or  clear  oat,  until  the  5th  of  September. 

The  evidence  is  conclusive,  as  to  the  fact,  that  the  lime  was 
all  on  board  the  vessel  previous  to  the  1st  of  September.  Mil- 
ler says,  that  it  was  all  on  board  on  the  29th  of  August,  and 
that  the  vessel  hauled  out  into  the  stream.  Snow  says  the  same 
thing.  In  the  written  contract,  dated  the  31st  August,  it  is  stated 
that  the  vessel  is  ready  for  sea.  Snow  says,  that  he  saw  the 
plaintiff  at  the  custom-house  on  that  day,  and  that  he  said  he 
had  every  thing  ready,  except  a  few  supplies.  A  copy  of  the 
clearance  of  the  vessel  was  admitted  in  evidence,  subject  to  ex- 
ception, which  is  dated  the  Slst  of  August.  It  is  also  proved, 
that  on  the  1st  of  September,  the  wind  was  such  as  to  prevent 
any  prudent  master  of  a  vessel  from  attempting  to  go  to  sea, 
from  ThomarSton,  and  that  it  continued  so  until  the  5th,  when  the 
vessel  sailed.  The  defendants  also  proved  by  a  clerk,  and  an 
exhibit  of  a  statement  of  sales  made  by  themselves,  that  lime, 
about  the  time  of  the  arrival  of  the  cargo  in  controversy,  was 
selling  at  from  91  25  to  91  50,  per  cask. 

The  court  gave  a  judgment  in  favor  of  the  plaintiff  for  9768, 
and  the  defendants  have  appealed. 

Our  attention  is  first  called  to  a  bill  of  exceptions,  taken  on 
various  grounds,  to  the  opinion  of  the  court  below,  permitting 
a  copy  of  the  vessel's  clearance  and  manifest  from  the  custom- 
house in  New  Orleans,  certified  by  a  person  styling  himself  de- 
puty collector,  to  be  read  in  evidence.  We  shall  not  notice  all 
the  objections  taken,  as  the  one,  that  it  is  not  the  best  evidence 
that  could  have  been  produced,  is  sufficient,  and  should,  in  our 
opinion,  have  induced  the  judge  to  reject  it-  The  best  evidence 
was  the  original.  It,  and  the  person  having  it  in  possession, 
were  within  the  jurisdiction  of  the  court,  in  reach  of  its  pro- 
cess ;  and  we  are  not  aware  of  the  law,  that  authorizes  a  de- 
puty collector  of  the  customs,  to  certify  copies  of  the  clearances 
of  vessels  from  other  ports,  and  thus  make  them  evidence  in 
our  courts,  whilst  the  deputy,  and  the  documents,  are  within 
their  jurisdiction,  and  amenable  to  their  process.  We  do  not 
think  a  deputy  collector  of  the  customs,  is  such  an  accredited 
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officer  as  will  authorize  him  to  certify  copies  of  documents  in 
his  official  capacity,  and  make  them  evidence. 

The  next  bill  of  exceptions  is  taken  by  Kearney  alone,  to  per- 
mitting a  witness  to  testify  to  the  declarations  of  Simms,  in  a 
conversation  with,  the  witness,  held  sometime  after  the  dissolu- 
tion of  the  firm  of  Kearney  &  Co.,  because  he  says,  he  is  not 
bound  by  such  declarations.  The  judge  admitted  the  declara- 
tions and  statements  of  Simms  to  be  given  in  evidence,  *'  be- 
cause the  transaction  had  commenced  during  the  existence  of 
the  partnership,  and  had  not  been  completed  at  the  time  the  de-- 
clarations  were  made."  We  think  the  judge  did  not  err  in  per* 
mitting  the  admissions  of  Simms  as  to  any  acts,  or  transactions 
that  took  place  previous  to  the  dissolution  of  the  partnership ; 
but  as  to  what  took  place  afterwards,  his  acknowledgments  do 
not  bind  Kearney.  When  the  vessel,  with  the  lime  on  board, 
arrived  in  New  Orleans,  the  partnership  had  been  dissolved, 
and  each  partner  was  afterwards  responsible  for  his  own  acts ; 
and  the  admissions  of  one  as  to  what  subsequently  took  place 
between  himself  and  the  plaintiff,  or  a  third  person,  are  not 
binding  on  the  other. 

Upon  the  merits  of  the  case,  we  are  clearly  of  opinion  that 
Miller  was  authorized,  as  the  agent  of  the  firm  of  Kearney  & 
Co.,  to  purchase  the  lime  for  them,  and  that  in  doing  so,  he  did 
not  exceed  his  powers.  We  are  also  of  opinion,  that  it  was 
shipped,  and  the  vessel  ready  for  sea,  on  or  before  the  1st  of 
September ;  but  that  she  was  prevented  from  sailing  by  adverse 
winds.  The  fact  of  her  not  clearing  on,  or  before  that  day,  we 
do  not  consider  of  much  importance,  as  it  was  not  necessary, 
when  it  was  evident  she  could  not  go  to  sea.  The  clearance 
could  be  effected  in  a  very  short  time,  the  proposed  voyage  be- 
ing a  coasting  one,  and  the  cargo  all  consisting  of  one  article, 
consigned  to  the  same  persons,  to  wit,  the  defendants.  But  the 
evidence  as  to  the  defendants  being  put  in  default,  is  far  from 
being  conclusive.  Article  1905  of  the  Civil  Code  provides,  that 
when  the  party  is  not  deemed  to  be  in  default,  by  the  terms  of 
the  contract,  or  operation  of  law,  then  the  act  of  the  party  is 
necessary  ;  and  four  modes  of  putting  him  in  default  are  men- 
tionedi  with  not  one  of  which  has  the  plaintiff  shown  that  he 
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has  complied.  He  has  not  commenced  a  suit  to  compel  a  per- 
formance of  the  contract ;  no  demand  and  protest  have  been 
made  by  a  notary  public ;  no  requisition  in  writing  has  been  ex- 
hibitedy  nor  evidence  of  a  demand  made  in  the  presence  of,  and 
proved  by  two  witnesses.  As  to  Kearney,  there  is  no  evidence 
that  the  plaintiff  ever  made  an  offer  to  deliver  him  the  lime,  or 
called  on  him  to  receive  it ;  and  the  only  evidence  as  to  Simms, 
is  his  statement  to  Snow,  that  the  reason  he  did  not  take  the  lime 
W£is,  that  he  never  heard  of  the  contract  until  the  plaintiff  of- 
fered it  to  him.  This  statement  wets  made  more  than  a  month 
after  the  plaintiff  arrived  with  the  lime,  and  after  it  was  placed 
in  the  hands  of  Bridge  to  selL  This  admission  of  Simms  was  in 
no  way  binding  on  Kearney,  and  proof  of  it  by  a  single  witness, 
is  not,  in  our  opinion,  a  sufficient  compliance  with  the  law, 
which  requires  that  a  verbal  demand  shall  be  made  in  the  pre- 
sence of  two  witnesses,  and  is  necessarily  to  be  proved  by  them. 
The  putting  the  party  in  default,  is  a  condition  precedent  to  the 
recovery  of  damages  for  the  violation  of  a  contract  (3  Robin- 
son, 400)  ;  and  must  be  proved  in  all  cases.  In  the  present  case, 
the  evidence  is  too  weak  upon  this  point,  to  sustain  the  judg- 
ment. 

Besides  the  objection  of  the  defendants'  not  being  put  in  default, 
we  are  of  opinion  that  the  evidence  as  to  the  amount  of  damages 
is  weak  and  suspicious.  The  lime  was  put  into  the  hands  of 
Bridge  to  sell ;  he  swears  that  it  was  only  worth  one  dollar  per 
barrel,  and  that  he  sold  one  thousand  barrels  at  that  rate ;  and,  in 
a  day  or  two  after,  before  any  lime  was  delivered,  or  paid  for, 
he  admits  that  he  became  interested  with  the  purchaser,  and 
made  a  speculation  by  selling  it  out  again.  We  do  not  think 
the  measure  of  damages  should  be  established  by  such  a  pro- 
ceeding as  this,  particularly  when  the  defendants  show,  that 
lime  was  worth  more  in  the  market  at  the  time.  Chancellor 
Kent,  in  speaking  of  cases  of  this  kind,  says:  ''If  the  buyer 
unreasonably  refuses  to  accept  of  the  articles  sold,  the  seller  is 
not  obliged  to  let  it  perish  on  his  hands,  and  run  the  risk  of  the 
solvency  of  the  buyer.  The  usage  on  the  neglect,  or  refusal  of 
the  buyer  to  come  in  a  reasonable  time,  after  notice,  and  pay 
for  and  take  the  goods,  is  for  the  vendor  to  sell  the  same  at  auc- 
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tion  and  to  hold  the  buyer  responsible  for  the  deficiency  in  the 
amount  of  sales,"  2  Kent's  Comm.  lect.  39,  397.  6  Johns.  Rep. 
395.  5  Sergt.  &  Rawle,  19,  32.  This  rule  is,  we  think,  a  fair 
one ;  but  it  is  not  to  be  considered  as  the  exclusive  mode  of  as- 
certaining the  amount  of  damages  for  failing  to  comply  with 
contracts. 

Upon  a  review  of  all  the  circumstances  of  this  case,  we 
think  that  justice  will  be  best  attained  by  remanding  the  case 
for  a  new  trial. 

The  judgment  of  the  Commercial  Court  is,  therefore,  annul- 
led and  reversed,  and  the  case  remanded  for  a  new  trial,  with 
directions  to  the  judge  to  proceed  therein  in  conformity  with  the 
principles  herein  stated,  and  otherwise  according  to  law ;  the 
plaintiff  paying  the  costs  of  this  appeal. 

W.  S,  Upton^  for  the  appellant. 

Kennedy  and  Elwynj  for  the  defendants. 


Philip  Hicket  v.  G.  R.  Dudley. 

The  pontiye  tefltimony  of  one  witnees,  coxroborated  by  the  evidence  of  another,  is  suf- 
ficient to  prove  a  guarantee  for  an  amount  exceeding  five  hundred  doUazs. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  TToto,  J. 

BuLLARD,  J.  The  plaintiff  alleges  that  he  sold,  through  his 
agent  and  factor  in  New  Orleans,  to  one  Jones  of  Tennessee, 
twenty  hogsheads  of  sugar,  to  be  delivered  at  his  plantation,  for 
•1005  37;  that  the  defendant  Dudley  guarantied  the  pay- 
ment of  the  price ;  and  that  the  sugar  was  delivered,  but  has 
not  been  paid  for.  This  action  is  brought  against  the  alleged 
guarantor,  to  recover  the  amount. 

The  defendant  answered  by  a  general  denial,  and  specially 
denying  that  he  ever  did,  by  any  word  or  act,  give  the  guaran- 
tee as  alleged. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  has 
appealed. 

The  case  turned  mainly  upon  the  question,  whether  there  was 
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sufficient  legal  evideiice  to  prove  the  engagement,  on  the  part 
of  the  defendant,  to  pay  a  sum  above  five  hundred  dollars. 
Barrett,  the  plaintiff's  factor,  testified  that  the  defendant,  who 
is  the  master  and  part  owner  of  a  steamboat,  came  with  Jones, 
who  was  a  stranger  to  him,  to  his  counting-house,  some  time  in 
May,  1843.  Upon  introducing  Jones  to  him,  Dudley  said  that 
Jones  wanted  to  buy  sugar.  Witness  mentioned  the  plaintiff's 
sugar  to  him,  as  it  could  not  be  delivered  here,  it  being  on  the 
plaintiff's  plantation.  Dudley  distinctly  guarantied  that  he 
would  bring  witness  back  the  amount,  either  in  money  or  pro- 
duce, on  the  return  of  the  boat  from  Nashville.  An  order  was 
given  for  the  sugar,  and  was  taken  on  board.  The  witness 
says  he  would  not  have  sold  the  sugar  without  the  defendant's 
guarantee. 

McCarthy,  a  clerk  of  Barrett's,  testified  that  he  heard  Dudley 
say  it  would  be  all  right  on  the  return  of  the  boat,  and  that  there 
would  be  either  money  or  produce,  and  that  the  boat  was  to  go 
to  Hickey's  plantation  to  get  the  sugar ;  that  Caldwell  gave  no 
guarantee ;  that  Jones  and  Caldwell  both  went  on  the  boat. 
Witness  heard  Dudley  say,  he  would  bring  back  the  money  or 
produce  ;  but  did  not  hear  him  use  the  word  guaranty,  nor  did 
he  hear  Barrett  say  distinctly  that  he  looked  to  Dudley  for  the 
pay  of  the  sug£tr. 

It  appears  to  us  that  the  positive  testimony  of  Barrett,  that  the 
defendant  guarantied  the  payment  of  the  price  of  the  sugar,  is 
corroborated  by  the  statement  of  the  other  witness,  McCarthy,  and 
that  together,  they  furnish  sufficient  evidence  to  bind  the  defen- 
dant. That  Dudley  was  informed  that  his  guarantee  had  been 
accepted,  results  from  the  fact,  that  an  order  was  given  in  his 
presence  for  the  sugar,  and  that  it  was  received  on  board  his  boat, 
and  transported  to  Nashville.  He  must  have  known  it  was  pro- 
cured on  his  recommendation.  The  question  whether  that  recom- 
mendation was  such  as  to  amount  to  a  guarantee,  is  the  only  one 
in  the  case.  The  principles  settled  by  this  court  in  the  case  of 
Amory  et  aL  v.  Boyd^  seem  to  us  appliable  to  this.  The  lan- 
guage used  in  that  case  by  the  defendant,  in  recommending  his 
fViend,  who  was  a  stranger,  to  wit :  that  "  Captain  McLeary,  be- 
ing unacquainted  in  New  Orleans,  will  be  indebted  to  your  po- 
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liteness  in  affording  him  such  assistance  as  his  present  situation 
requires  ;  and  a  bill  on  his  father  for  the  funds  he  may  need  for 
his  present  necessities,  will  be  honored  forthwith,"  was  held  to 
import  more  than  a  mere  recommendation  and  sulvice,  and  suf- 
ficient to  render  the  guarantor  liable  according  to  the  doctrine  of 
Domat     1,  15  §,  art.  13.     5  Mart.,  414. 

The  case  of  Lobre  v.  PoyrUs^  (5  Mart.  N.  S.,  443),  to  which 
our  attention  has  been  called,  is  quite  different  from  this ;  and 
'  the  expressions  used,  though  very  strong,  were  properly  held  to 
amount  only  to  honest  advice.  In  the  case  now  before  us  there 
was  a  specific  contract  in  contemplation ;  and,  according  to  the 
evidence,  the  defendant  positively  guarantied  that  Jones  would 
send  down,  by  the  return  of  the  defendant's  boat,  either  the  mo- 
ney or  produce,  if  Barrett  would  sell  him  the  sugar. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
Commercial  Court  be  reversed ;  and  ours  is,  that  the  plaintiff  re- 
cover of  the  defendant  one  thousand  and  five  dollars  and  thirty- 
seven  cents,  with  interest  at  five  per  cent  from  judicial  demand, 
and  costs  in  both  courts. 

DunbaVf  for  the  appellant,  cited  Amory  et  al.  v.  Boyd^  5  Mart» 
414.  Lobre  v.  Pointz,  6  lb.  N.  S.,  443.  Williams  v.  Reynolds^  11 
La.,  235. 

Claibomej  for  the  defendant. 


Daniel  Holliday  v.  Antoine  P.  Mabionneaux. 

Where  in  an  action  against  the  maker  of  a  note,  defendant  pleaded  that  he  was  a 
nuDor  at  the  period  of  its  execution,  and  plaintiff  proved  that  he  was  engaged  in  trade 
at  the  time,  and  that  the  note  was  executed  in  relation  to  each  trade,  bat  adduced 
no  evidence  of  his  having  been  previously  emancipated,  there  should  be  a  judgment 
of  non-soit  Per  Curiam :  The  execution  of  the  note  being  admitted,  and  the  plea 
of  minority  relied  on,  it  was  incumbent  on  the  plaintiff  to  bring  ^his  case  within  the 
exception  of  art  379  of  the  Civil  Code,  which  provides  that  the  tmaneipated  niiiMr» 
who  is  enga^d  in  trade,  is  considered  of  the  age  of  majority  for  all  acts  relative  to 
such  trade ;  and  the  omission  of  the  plaintiff  to  establish  the  facts  essential  to  make 
out  his  case,  must  produce  the  same  efiect,  whether  snch  facts  be  set  forth  in  his 
petition,  or  their  proof  be  rendered  necessary  by  the  nature  <^  the  defimce. 
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Beplicatioiui  being  unknown  to  our  practice,  any  facts  which  might  be  pleaded  in  reply 
to  the  defence,  may  be  proyed  on  the  trial 

Appeal  from  the  District  Court  of  Iberville,  Deblieux^  J. 

Edwards  and  /.  M.  Jones^  for  the  plaintiflT. 

LabauvCf  for  the  appellant,  cited  Civil  Code,  art  379.  5  Mart. 
N.  S.,  651.  19  La.  384. 

MoRPHY,  J.  The  defendant,  sued  as  the  drawer  of  a  promis- 
sory note,  pleaded,  and,  on  the  trial,  showed,  that  he  was  a  mi- 
nor at  the  time  of  its  execution.  The  plaintiff  proved  that  the 
maker  was  engaged  in  trade  when  he  signed  the  note,  and  that 
it  was  given  in  relation  to  such  trade ;  but  he  adduced  no  evi- 
dence of  his  having  been  previously  emancipated.  The  court 
below  gave  a  judgment  of  non-suit.  The  plaintiff's  counsel 
moved  for  a  new  trial,  and,  in  support  of  his  motion,  made  oath 
that  the  defendant  had  been  lawfully  married  more  than  four 
months  before  he  made  the  note  sued  on,  and  that  he  (the  de- 
ponent) did  not  remember  to  have  been  informed,  as  counsel,  of 
said  marriage,  before  the  trial  of  the  case.  This  motion  was 
overruled,  and  the  defendant  appealed.  He  contends  that  this 
was  not  a  proper  case  for  a  non-suit ;  that  the  judgment  of  the 
lower  court  was  not  rendered  in  consequence  of  the  plaintiff's 
failure  to  make  out  his  case,  but  in  consequence  of  the  defence 
set  up  in  the  answer,  and  proved  on  the  trial.  We  do  not  think 
that  the  judge  erred.  The  execution  of  the  note  being  admit- 
ted, and  the  plea  of  minority  relied  on  by  the  defendant,  it  was 
incumbent  upon  the  plaintiff  to  bring  his  case  within  the  excep- 
tion made  by  article  379  of  the  Civil  Code,  in  relation  to  mer- 
cantile contracts  entered  into  by  minors.  That  article  says : 
^'  The  emancipated  minor  who  is  engaged  in  trade,  is  considered 
as  being  arrived  at  the  age  of  majority  for  all  the  acts  which 
have  any  relation  to  such  trade."  It  was  then  necessary  for 
the  plaintiff,  in  order  to  sustain  his  action,  to  show  not  only  that 
defendant  was  engaged  in  trade,  but  also  that  he  had  been 
emancipated  when  he  signed  the  note.  Replications  not  being 
known  to  the  practice  of  our  courts,  any  facts  which  might  have 
been  pleaded  to  defeat  the  defence  set  up  in  the  answer,  may 
be  proved  on  the  trial. '  The  omission  of  the  plaintiff  to  estab- 
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lish  the  facts  essential  to  make  out  bis  case,  must  have  the  same 
effect,  whether  such  facts  be  set  forth  in  hispetitionf  or  whether 
their  proof  is  rendered  necessary  by  the  defence  set  up  by  his 
adversary.  Such  an  omission  should  not  make  him  lose  a  right 
which  he  may  have,  and  which  the  affidavit,  made  for  a  new 
trial,  renders  it  probable  that  he  has.  The  defendant  cannot  be 
injured  by  the  non-suit  he  complains  of.  If,  in  point  of  fact,  he 
was  not  emancipated  at  the  time  of  the  contract,  he  can  never 
be  bound.  If  he  was  an  emancipated  minor,  the  door  is  left 
open  to  the  plaintiff  to  show  it,  and  to  obtain  justice.  The 
plea  of  minority  set  up  by  a  minor  nearly  of  age,  who  has 
been  for  some  time  doing  business  as  a  merchant,  and  thereby 
inducing  the  belief  of  his  legal  right  to  contract,  is  not  entitled 
to  be  viewed  with  much  favor  ;  and  the  creditor  who  has  con- 
tracted with  him  should  be  allowed  every  means  of  proving  that 
he  is  legally  bound.     3  Mart.,  N.  S.,  pp.  59.  62.    5  lb.,  N.  S.,  651. 

'  Jtidgment  affirmed. 


Adolphe  FoLLADf  and  another  v.  Louis  Rosemovd  Oriluok. 

In  the  absence  of  any  ezpresB  agreement,  a  payment  must  be  impated  to  the  debt 
which  the  debtor  had,  at  the  time,  most  interest  in  dischaigmg,  of  those  that  aie 
equally  due  ;  otherwise,  to  the  debt  which  is  dne,  thoogh  less  boitbensome  than 
those  not  yet  payable.    C.  C,  2159,  2162. 

Appeal  from  the  District  Court  of  Iberville,  NichoUSf  J. 

R.  N.  and  A.  N.  Ogden^  for  the  plaintiffs. 

LabauvCf  for  the  appellant. 

Simon,  J.  This  is  an  action  on  a  promissory  note,  alleged  to 
have  been  executed  on  the  1st  of  June,  1842,  and  made  payable 
on  the  31st  of  March,  1843,  to  the  order  of  the  plaintiffs,  for  the 
sum  of  93000,  with  interest  thereon  at  the  rate  of  ten  per  cent 
per  annum,  from  its  date,  until  paid. 

The  defence  sets  up  that  the  note  sued  on  has  been  extin< 
guished  and  paid  with  effects  and  funds  of  the  defendant,  by 
him  fumished,provided  and  forwarded  to  the  plaintifis.    That  in 
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order  to  meet  the  payment  of  said  note,  he  forwarded  to  said 
plaintiffs,  from  the  1st  of  September,  1842,  to  1st  of  April,  1843, 
two  hundred  and  seventy-seven  bales  of  cotton,  which  (hey  sold, 
and  received  the  proceeds  thereof.  That  said  cotton  produced 
a  nett  amount  of  $5886  01,  which  was  placed  to  and  remained 
at  defendant's  credit  in  said  plaintiffs'  hands,  and  that,  by  im- 
putation of  payment,  the  note  sued  on  was  extinguished  when 
it  became  due. 

There  was  a  judgment  below  in  favor  of  the  plaintiffs  for 
92231  53,  from  which,  after  an  unsuccessful  attempt  to  obtain 
a  new  trial,  the  defendant  has  appealed. 

The  evidence  shows,  that  plaintiffs  have,  for  some  time,  been 
in  the  habit  of  selling  the  defendant's  cotton,  and  from  eight 
accounts  of  sales  produced  by  said  defendant,  and  proven  by 
the  plaintiffs'  clerks  to  be  correct,  it  appears  that,  from  the  19th 
of  September,  1842,  to  the  28th  of  March,  1843,  the  sales  amount- 
ed to  a  very  large  amount.  The  witnesses  say  that  the  ba- 
lances of  account,  whether  due  in  notes,  acceptances,  or  en- 
dorsements, were  always  in  favor  of  the  plaintiffs,  and  that  a 
certain  account,  marked  A.,  which  shows  the  balance  due  the 
plaintiffs,  on  the  settlement  of  accounts,  on  the  3 1st  of  January, 
1843,  is  just  and  correct ;  and  that  said  balance,  as  specified  in 
that  document,  conforms  to  the  books,  and  is  a  correct  extract 
therefrom. 

It  is  further  shown,  that  the  last  sale  of  cotton,  amounting 
to  91594  97,  the  account  whereof  is  dated  28th  of  March,  1843, 
is  carried,  in  the  account  marked  A,  to  the  credit  of  the  defen- 
dant, whilst  he  is  debited,  in  said  account,  with  the  balance  by 
him  due  on  the  31st  of  January,  1843,  with  several  small  sums 
paid  to  him,  and  with  the  amount  of  the  note  sued  on,  and  in- 
terest until  maturity ;  and  that  the  balance  due  thereon,  includ- 
ing a  balance  of  interest  calculated  upon  the  different  items, 
amounts  to  92231  53.  Now,  from  the  testimony  of  the  wit- 
nesses, who  stated  that  the  account  A  is  just  and  correct,  it  ap- 
pears that  the  seven  previous  sales  of  cotton,  the  last  of  which 
is  dated  16th  January,  1843,  had  been  received  by,  or  account- 
ed for  to  the  defendant,  leaving  yet  a  balance  against  him  of 
9383  21,  due  on  the  said  31st  of  January,  and  inserted  as  the 
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first  item  of  the  said  account  A,  in  which  the  plaintiffs  account 
for  the  amount  of  the  last  sale  by  applying  a  part  thereof  to 
the  payment  of  the  note  sued  on.  The  defendant  has  not  cal- 
led for  the  production  of  the  vouchers  showing  the  manner  in 
which  the  proceeds  of  the  sales  of  his  cotton  had  been  dispos- 
ed of ;  he  has  only  attempted  to  establish  the  amount  of  said 
sales,  by  witnesses  well  acquainted  with  the  transactions,  but 
who  have  shown  also,  that  the  account  marked  A  being  juMt 
and  correct,  he  owed  the  plaintiffs,  on  the  dlstof  January,  1843, 
a  balance  subject  to  be  satisfied  out  of  the  next  sale.  It  seems, 
therefore,  that  the  only  sale  of  cotton  for  which  the  plaintifiSi 
are  now  bound  to  account,  is  the  one  dated  28th  of  March,  1843, 
and  the  amount  of  this  sale,  shown  also  to  be  correct,  has  been 
allowed  below,  in  deduction  of  the  plaintiffs'  claim,  in  the  ac- 
count A,  in  which  the  note  sued  on  is  included. 

It  is  true  that,  according  to  the  rules  established  in  the  Civil 
Code  (arts.  2159  to  2162),  the  imputation  of  payments  should 
be  made  to  the  debt  which  the  debtor  had,  at  the  ttme,  most  in- 
terest in  discharging,  of  those  that  are  equally  due  ;  but  the  note 
sued  on  was  not  due  at  the  time  the  proceeds  of  the  sales  of 
cotton  came  to  the  hands  of  the  plaintiffs.  It  only  became  due 
in  April,  1843 ;  and  as  it  is  proven,  in  substance,  by  the  wit- 
nesses, that  all  such  proceeds,  except  those  of  the  last  sale,  were 
absorbed  before  the  maturity  of  the  note  sued  on,  and  that, 
therefore,  no  imputation  could  be  made  to  its  satisfaction,  it  is 
clear  that  the  defence,  set  up  in  this  case,  cannot  avail  the  de- 
fendant, except  as  to  the  proceeds  of  the  last  sale,  which  were 
in  the  plaintiffs'  hands  on  the  9d  of  April,  1843. 

We  think  the  judgment  appealed  from  is  correct,  except  with 
regard  to  a  balance  of  interest  at  the  rate  of  ten  per  cent,  in- 
cluded in  the  account  A,  and  which  was  allowed  below  without 
any  legal  proof.  The  interest  is  calculated  on  every  item  of 
the  account,  and  even  upon  the  interest  of  the  note,  and  cannot 
be  added  to  the  amount  really  due  to  the  plaintiffs  on  the  note 
sued  on.  We  find,  therefore,  that,  after  imputing  the  sum  of 
$461  21,  to  the  several  sums  due  to  the  plaintiffs,  on  their  ac- 
count current,  before  the  maturity  of  said  note,  there  remained 
in  their  hands,  on  the  dd  of  April,  1843,  from  the  proceeds  of 
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the  last  sale  of  cotton,  a  balance  of  91138  769  subject  to  be 
imputed  to  the  payment  of  the  note,  interest,  and  cost  of  pro- 
test, at  the  time  of  its  maturity;  "^.nd  that  the  defendant  owed 
them,  at  that  time,  a  balance  of  92125  07,  for  which  the  plain- 
tiffs are  entitled  to  judgment. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  so  amended  that,  instead  of  the  amount  there- 
in specified,  the  plaintiffs  recover  of  the  defendant,  the  sum  of 
two  thousand  one  hundred  and  twenty-five  dollars  and  seven 
cents,  with  ten  per  cent  interest,  per  annum,  thereon,  from  the 
dd  of  April,  1843,  until  paid,  and  the  costs  in  the  lower  court ; 
those  in  this  court  to  be  borne  by  the  plaintiffs  and  appellees. 


CaBiBTOPHER  M.  Hatlb  V.  Jban  Baftibtb  Rils. 

The  eoBtiof  adTertimng  a  theriff'i  lale,  if  required  to  be  paid  in  cash,  mat  be  advanc- 
ed by  the  aheriff  and  charged  with  hie  ootta,  or  he  muet  call  on  the  plaintiff  in  eze* 
ention  to  provide  him  with  the  neoeeHoy  fiinde.  if  not  required  to  be  paid  in  cash, 
the  party  will  be  preenmed  to  have  credited  the  iheziff  who  employed  him,  who 
mgaed  the  advertieements  and  eent  them  for  publication,  and  who  had  a  right  to  re- 
tain the  amoont  of  the  chargee  out  of  the  proceeds  of  the  property,  if  aold  forcaah, 
or,  if  at  a  twelve-month's  credit,  to  refuse  to  transfer  the  bond  to  the  plaintiff  in  eze* 
cation  until  they  wen  paid. 

Appeal  from  the  District  Court  of  Iberville,  iVtcAoQi,  /• 

Labauve^  for  the  plaintiff. 

A.  N.  OgdeUj  for  the  appellant. 

MoBPHT,  J.  This  action  is  brought  to  recover  of  the  defend- 
ant, late  sheriff  of  the  parish  of  Iberville,  6539,  for  a  large 
number  of  advertisements  of  sales,  which  he  caused  to  be  pub- 
lished in  the  Planters'  Gazette,  a  weekly  paper,  of  which  the 
plaintiff  is  owner  and  editor,  from  the  I5th  of  May,  1841,  to  the 
14th  of  January,  1848,  inclusively,  as  detailed  in  a  long  account 
annexed  to  the  petition.  There  was  a  judgment  below  in  favor 
of  the  plaintiff,  and  the  defendant  appealed. 

The  testimony  taken  on  the  trial  sufficiently  establishes,  we 
think,  the  correctness  of  the  account.    It  was  never  objected 
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to  by  the  defendant  when  presented  to  him,  bat  he  said  that  he 
did  not  believe  he  was  liable  for  some  of  the  items  charged  in 
it,  as  the  property  advertised  had  been  sold  at  twelve  months' 
credit,  and  he  did  not  think  himself  bound  to  pay  until  the  price 
was  collected.  Such  is  the  defence  offered  in  this  court.  No 
evidence  has  been  adduced  to  show  in  what  cases  the  charges 
for  printing  were  collected  by  the  defendant  with  his  other 
costs,  nor  in  what  suits  they  axe  yet  due ;  but  the  account 
shows  that  during  the  period  it  embraces,  moveables,  slaves, 
and  Utnds  were  advertised  by  the  sheriff  for  sale,  and  that  the 
last  advertisement  was  made  on  the  14th  of  January,  1843. 
The  question  then  is,  whether  the  sheriff,  when  he  needs  the 
services  of  others  in  the  discharge  of  his  official  duties,  is  not 
personally  liable  to  the  persons  whom  he  employs  ?  We  think 
that  he  is.  There  are  expenses  which  the  sheriff  must  neces- 
sarily pay  himself,  or  become  responsible  for  in  the  exercise  of 
his  official  duties,  and  which  he  has  a  right  to  charge  for  among 
his  costs.  Such  are  the  certificate  to  be  taken  at  the  office  of 
the  Recorder  of  Mortgages,  the  drayage  and  storage  of  goods, 
the  necessary  disbursements  for  the  preservation  and  keeping  of 
property  under  seizure,  &c.  Code  of  Pt'actice,  articles  655, 661, 
678.  Of  the  same  kind  are  the  expenses  for  printing  the 
necessary  advertisements  for  sales  which  it  becomes  his  duty  to 
make.  If  the  persons  whose  services  he  needs  refuse  to  render 
them  except  for  cash,  the  sheriff  must  either  make  the  advance 
himself  and  charge  it  with  his  costs,  or  he  must  call  upon  the 
plaintiff  in  execution  to  provide  him  with  the  necessary  funds. 
If  they  do  not  require  cash,  they  must  be  presumed  to  have 
credited  the  person  who  employs  them,  unless  the  contrary  is 
shown.  There  is  no  evidence  that  when  the  plaintiff  wa^  employ- 
ed, it  W8U3  agreed  that  he  was  to  be  paid  only  when  the  sheriff 
should  have  collected  the  money  from  the  person  to  whom  he 
had  a  right  to  charge  such  disbursements.  The  sheriff  is  au- 
thorized by  law  to  call  upon  the  plaintiff  in  every  suit  for  his 
costs  and  charges,  every  six  months.  B.  &  C's.  Dig.,  p.  445.  If 
the  latter  pays  them  to  that  officer,  and  he  fails  to  remunerate 
the  services  of  the  persons  he  employs,  they  can  surely  have  no 
claim  upon  the  plaintiff,  who  will  be  completely  exonerated  by 
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such  payment.  The  plaintiff  then,  we  think,  had  clearly  the 
right  to  look  for  his  pay  to  the  defendant,  who  signed  and  sent 
to  him  the  advertisements  to  be  published,  and  who  has  retain- 
ed, or  had  a  right  to  retain  the  charges  for  printing  out  of  the 
proceeds  of  the  property  if  sold  for  cash ;  or,  if  any  part  of  it  was 
sold  at  twelve  months'  credit,  he  had  the  right  to  refuse  to 
transfer  the  bond  to  the  plaintiff  in  execution,  and  to  keep  it 
until  his  costs  and  charges  were  paid  to  him. 

JudgtneM  affirmtd. 


Louis  CouBTEBRAT  and  Wife  v.  Jean  Baftibte  Rils. 

To  interrapt  prescription,  the  acknowledgment  of  the  debt  must  be  specific,  and  must 
apply  to  a  particular  debt  So  with  regard  to  the  renmiciation  of  a  prescription  al- 
ready acquired,  the  renunciation  being  in  the  nature  of  the  renewal  of  an  obliga- 
tion ;  and  although  it  may  be  made  tacitly,  it  must  result  from  a  fact  grringa  pre- 
sumption of  the  relinquishment  of  the  right  acquired  by  the  prescription,  and  such 
fact  must  be  necesMoily  and  strongly  connected  with  the  debt  intended  to  be  revived. 

An  allegation  in  an  answer,  "  that  the  plaintiff's  claim  is  neither  just  nor  well-found- 
ed,"  puts  the  justice  of  the  claim  at  issue,  and  indirectly  denies  the  statements  on 
which  it  is  based,  tfiix>wing  on  the  plaintiff  the  burden  of  proving  his  allegations. 

Afpbal  from  the  District  Court  of  Iberville,  Nickolls^  J. 

Labauve^  for  the  appellants. 

iZ.  N.  and  A.  N,  Ogden^  for  the  defendant 

Simon,  J.  This  suit  is  brought  on  a  promissory  note  dated 
18th  June,  1833,  and  made  payable  to  the  plaintiffs,  or  order,  in 
all  March,  1834,  with  ten  per  cent  interest  per  annum  from  its 
maturity,  until  paid.  The  petition  alleges  that  the  interest  on 
the  debt  up  to  the  3d  of  April,  1842,  is  considered  paid  and  com- 
pensated by  sugar,  and  molasses,  &c.,  given  in  payment  by  the 
defendant,  and  by  cash,  and  divers  payments  by  him  made  to  di- 
vers persons  for  the  petitioners,  &c. 

The  defendant  having  failed  to  answer,  a  judgment  by  default 
was  taken  against  him,  which,  after  having  been  made  final, 
was  set  aside  by  the  counsel  of  the  parties ;  whereupon  the  de- 
fendant was  permitted  to  file  his  answer,  which  he  did  accord- 
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inglj,  in  the  following  words:  **  Jean  Baptiste  Rils,  &c.,  to  the 
petition^  d&c,  appears  and  pleads  prescription  of  ten  and  five 
yearSf  and  prays  that  the  plaintiffs'  demand,  being  neither  just  or 
weH'/oundedf  be  dismissed,  6cc/' 

The  defendant's  plea  of  prescription  was  sustained  below, 
and  judgment  having  been  rendered  thereon  against  the  plain- 
tiffs, the  latter  have  appealed. 

The  record  contains  the  testimony  of  two  witnesses,  going  to 
show  that  the  plaintiffs  were  in  the  habit  of  taking  sugar  every 
year  from  the  defendant's  plantation.  One  of  them  says  that  he 
does  not  know  for  what  consideration,  nor  whether  plaintiffs 
paid  for  the  sugar,  or  not ;  and  the  other  testifies  ^  that,  in  Janu- 
ary or  February,  1843,  defendant  delivered  to  him  two  barrels 
of  sugar  for  the  plaintiffs,  upon  an  order  of  said  plaintiffs  to 
said  defendant  for  the  sugar;  and  that  the  latter  replied  that  it 
was  right,  that  he  was  in  the  habit  of  furnishing  the  plantiffs 
sugar  every  year." 

The  only  question  which  we  have  to  answer  in  this  case,  is, 
whether  the  plaintiffs  have  shown  such  facts  and  circumstances 
as  may  be  considered  sufficient  not  only  to  establish  an  acknow- 
ledgment of  the  debt  sued  on  before  it  was  prescribed,  but  also 
to  prove  that  the  defendant  has  renounced  the  prescription 
which  he  may  have  acquired  long  before  this  suit  was  insti- 
tuted ?  On  this  point,  it  has  been  contended  by  the  appellants* 
counsel,  that  the  allegations  of  the  petition,  not  being  denied  by 
the  appellee,  who  simply  pleaded  prescription,  the  payments 
admitted  were  supported  by  the  evidence ;  and  that  the  plea  of 
prescription  was  a  waiver  of  the  general  issue,  and  an  admis- 
sion of  the  allegations  of  payment  set  forth  in  the  petition. 

It  is  certain  that  the  evidence  is  of  itself  insufficient  to  prove 
an  acknowledgment  of  the  debt,  on  the  part  of  the  defendant 
His  habit  of  fiimishing  the  plaintiffs  with  sugar  every  year, 
unaccompanied  with  the  proof  that  the  sugar  wais  received  by 
the  latter  in  part  payment  of  said  debt,  does  not  even  present 
to  the  mind  any  fact  from  which  such  acknowledgment  could 
be  presumed  or  inferred.  The  witnesses  knew  nothing  of  the 
consideration  for  which  the  sugar  was  sold  and  delivered ;  and 
we  cannot  presume  that  such  sale  and  delivery  was  in  any 
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manner  connected  with,  or  had  any  reference  to  the  payment  of 
the  debt  sued  on.  As  we  said  in  the  case  of  Conway  v.  Williams^ 
Adnir  (10  La.,  569),  the  acknowledgment  of  a  debt,  in  order  to 
interrupt  prescription,  must  be  specific  (Civil  Code,  arts.  3486, 
3518),  and  such  as  to  apply  the  evidence  of  it  specifically  to  a 
particular  and  specific  debt.  So  must  it  be  also  with  regard  to 
the  renunciation  of  a  prescription  already  adqtiired,  such  renun- 
ciation, being  in  the  nature  of  the  renewal  of  an  obligation, 
must  be  specifically  proven ;  and  although  it  may  be  made  ta- 
citly, it  must  result  from  a  fact  which  gives  a  presumption  of 
the  relinquishment  of  the  right  acquired  by  prescription  (Civil 
Code,  art.  3424);  and  such  fact  must  be  necessarily  and  strong- 
ly connected  with  the  debt  which  the  party  intended  to  revive. 
With  regard  to  the  allegations  made  by  the  plaintifis  in  their 
petition,  that  they  considered  the  interest  paid  and  compensated 
by  sugar,  &c.,  we  think  that,  although  they  have  not  been  spe- 
cially denied  by  the  defendant  in  his  answer,  the  answer  is  not 
such  as  to  dispense  the  plaintifis  vtdth  the  proof  of  said  allega- 
tions. It  is  true,  a  judgment  by  default  had  been  taken,  and 
made  final ;  but  the  consent  of  the  parties,  for  whose  benefit  it 
was  rendered^  to  set  it  aside,  and  to  permit  their  adversary  to  file 
•  his  answer,  must  have  the  efiect  of  destroying  the  default,  and 
of  reinstating  the  case,  as  if  no  judgment  by  default  had  ever 
been  taken.  The  defendant  admits  nothing  in  his  answer.  On 
the  contrary,  after  pleading  prescription,  it  contcdns  a  special 
averment  that  the  plaintiffV  demand  is  neither  just  nor  well 
founded;  and  this,  in  our  opinion,  is  sufficient  not  only  to  put 
at  issue  the  justice  of  the  plaintifis'  claim,  but  amounts  also  to 
im  indirect  denial  of  the  statements  upon  which  it  is  based.  It 
was  the  duty  of  the  plaintifis,  under  the  issue  joined,  to  establish 
the  truth  of  their  allegati<»u3. 

Judgment  affirmed. 
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t-      ml  Joseph  Lallande  v.  James  Lbe. 

An  agreement  sou*  seing  prive  aa  to  the  aale  of  Jand,  may  be  referred  to  for  the  pur- 
pose of  explaining  any  ambiguous  clause  of  an  authentic  act  of  sale  of  the  aune 
property,  subsequently  executed  by  the  parties,  though  it  be  declared  m  the  latter 
that  the  previous  agreement  was  null  and  void. 

The  delivery  of  immovable  property  is  always  consideind  as  acoompanying  the  pmfalic 
act  which  transfeis  it ;  and  every  obstacle  which  the  vendor  may  aflerwaids  inter- 
pose to  prevent  the  corporeal  possession  of  the  buyer,  is  a  trespass.    C.  C.  2455. 

The  mere  danger  of  eviction  will  not  authorize  a  purchaser  to  withhold  the  price  erf*  the 
land  sold,  if  security  or  indenmlty  be  offered  by  the  vendor.    G.  C.  3535. 

Appeal  from  the  District  Court  of  Point  Couple,  Nicholbj  J. 

Garland,  J.  The  petitioner  sues  on  two  notes  of  hand  tor 
the  sum  of  $3000  each,  which  were  given  to  secure  a  part  of 
the  price  of  a  tract  of  lantl,  sold  bj  him  to  the  defendant,  as 
containing  eleven  and  a  half  arpents  front  on  the  bayou  Mar 
ringouin,  by  a  depth  of  eighty  arpents.  In  the  act  of  sale,  filed 
with  the  petition,  a  mortgage  is  retained  to  secure  the  {Hrice ; 
and  the  prayer  is  for  a  judgment  for  the  amount  claimed,  with 
ten  per  cent  interest,  and  the  execution  of  the  mortgage. 

The  answer  admits  the  execution  of  the  notes,  and  the  con- 
tract of  sale  and  mortgage,  but  proceeds  to  allege  a  diminution 
in  the  quantity  of  land,  of  more  than  one  twentieth,  averring 
that  the  tract  has  not  a  depth  of  eighty  arpents^  that  the  jdaintiff 
never  had  a  title  to  that  depth,  and  that  within  the  limits  of  the 
tract,  as  it  is,  much  the  largest  portion,  if  not  the  whole  of  die 
back  concession  has  been  sold  by  the  United  States  to  different 
individuals.  The  defendant  further  says,  that  he  is  in  great 
danger  of  being  disturbed,  and  evicted  from  a  large  portion  of 
the  land  he  has  in  possession,  and  that  he  has  never  been  put 
in  possession  of  the  land  as  sold  to  him,  and  that  the  plain- 
tiff cannot  give  it  to  him,  as  he  has  no  title  thereto.  He,  there- 
fore, prays  that  the  sale  maybe  rescinded  and  annulled;  the 
plaintiff  compelled  to  repay  the  sum  of  six  thousand  four  hund- 
red and  fifty  dollars,  paid  on  account  of  the  price,  with  interest. 
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and  ten  thousand  dollars  for  improvements  made  on  the  land, 
and  for  damages. 

The  evidence  shows  that  the  front  part  of  the  tract  of  land 
sold  by  the  plaintiff  to  the  defendant,  was  a  portion  of  a  tract 
conceded  by  the  Spanish  government  to  one  Oliveau,  having 
twenty  arpents  front  by  forty  deep,  but  with  lines  opening  to 
the  rear,  so  as  to  make  the  tract  contain  considerably  more 
than  eight  hundred  arpents.  This  tract,  by  mesne  convey- 
ances,, came  into  the  possession  of  the  plaintiff  and  one  Louis 
Amazon  Hubert,  and  they  applied  to  the  proper  land  office 
to  purchase  an  equal  quantity  in  the  rear  as  a  back  pre- 
emption, the  lines  opening  in  the  same  manner  as  the  side  lines 
of  the  front  tract,  and  thus  give  a  quantity  of  917  21-100.  This 
the  Register  and  Receiver  refused  to  let  them  do,  but  said  they 
should  only  make  their  entry  by  parallel  lines,  so  as  to  give  a 
quantity  of  about  six  hundred  and  seventy-seven  acres.  This 
produced  some  difficulty  and  delay,  and  before  the  matter  was 
adjusted,  Lallande  sold  all  his  interest  in  the  land,  slaves  and 
othtf  property  on  the  plantation  to  Hubert,  in  which  sale  the 
land  is  described  as  having  twenty  arpents  front,  by  eighty  in 
depth.  Sometime  after  this,  Lallande  repurchased  from  Hubert, 
eleven  and  a  half  arpents  front  of  the  same  tract  on  the  lower 
side,  with  the  double  depth  {sur  la  double profondeur)^  bounded  on 
one  side  by  the  land  of  said  Hubert,  and  on  the  other  by  section 
No.  86,  in  township  No.  0,  range  No.  9,  which  said  section  be- 
longed to  Lallande.  This  sale  is  dated  on  the  27th  of  Novem- 
ber, 1838,  after  Lallande  had,  by  a  private  act,  agreed  to  sell  to 
the  defendant  the  said  tract  of  land,  in  which  the  land  is  describ- 
ed in  the  same  manner.  On  the  21st  of  December,  1838,  the 
notarial  act  of  sale  from  the  plaintiff  to  the  defendant  was  pass- 
ed; and  in  it  the  land  is  described  as  having  ''eleven  and  one 
half  arpents  in  front  on  the  bayou  M aringouin,  by  eighty  arpents 
in  depth,  bounded  on  one  side  by  the  property  belonging'to  Louis 
Amazon  Hubert,  and  on  the  other  side  by  another  piece  of  land  - 
belonging  to  the  present  vendor,  which  said  described  property 
belongs  to  the  said  Joseph  Lallande  by  means  of  the  purchase 
he  made  thereof  from  the  said  Louis  Amazon  Hubert,  by  an  act 
passed  before  Alphonse  Robin,  parish  judge,'*  dated  November 
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27th,  1838.  And  in  this  act  the  plaintiff  aLso  transfers  and  sub- 
rogates the  defendant  to  all  his  rights  and  actions  of  warranty* 
and  otherwise,  against  all  former  warrantors  and  proprietors. 
Since  the  sale  from  the  plaintiff  to  the  defendant,  the  former, 
by  some  order  issuing  from  the  general  land  office,  or  some 
other  authority,  has  succeeded  in  his  application  to  be  permit- 
ted to  enter  the  quantity  of  land  equal  to  his  front  tract,  by 
lines  opening  to  the  rear,  and  has  obtained  a  patent  for  the 
same  in  his  own  name,  long  since  the  institution  of  this  suit. 
In  consequence  of  this,  it  is  impossible  for  the  plaintiff  to  de- 
liver the  defendant  land  to  the  depth  of  eighty  arpents^  as  one 
side  line  is  only  about  sixty-nine  arperUs  in  length,  and  the  other 
about  sixty-six ;  but  the  plaintiff  sa}rs  that  he  has  given  him  an 
area  or  superficial  quantity  equal  to  a  front  of  eleven  and  a 
half  arpents  by  eighty  in  depth,  which  is  all  that  his  contract 
requires,  and  that  there  is  an  excess  of  land  on  the  side  adjoin- 
ing section  No.  86,  which  belongs  to  him.  The  defendant  con- 
tends that  he  purchased  the  whole  back  concession  as  well  as  the 
front  land,  and  proves  that  the  land  would  be  of  a  better  quality 
if  it  ran  back  eighty  arpents.  He  also  shows  that  whilst  the  dis- 
pute was  pending  between  the  plaintiff  and  the  United  States 
about  the  back  preemption,  the  Register  and  Receiver  in  New 
Orleans  had  sold  nearly  or  quite  all  the  land  it  was  claimed  to 
cover.  The  defendant  does  not  show  that  he  has  been  dis- 
turbed by  any  of  those  purchasers,  nor  that  any  person  is  con- 
testing his  possession  of  any  part  of  the  land  but  the  plaintiff 
himself. 

The  plaintiff  tendered  a  bond,  with  security,  in  the  sum  of 
ten  thousand  dollars,  the  condition  of  which  is,  to  indemnify 
the  defendant  in  case  he  sustains  any  loss  or  damage  by  a  dis- 
turbance in  his  possession  or  eviction  from  any  part  of  the 
premises ;  but  the  bond  does  not  appear  to  have  been  accepted 
or  approved  by  the  court  below,  and  an  unconditional  judg- 
ment was  rendered  against  the  defendant,  from  which  he  has 
apj[>ealed. 

From  the  boundaries  mentioned  in  the  sales  from  Hubert  to 
Lallande,  and  from  him  to  the  defendant,  it  appears  clear  to  us, 
f hat  all  the  land  between  the  Hne  of  Hubert  and  that  of  the 
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seotion  No.  86  was  intended  to  be  sold  and  conveyed  by  the 
pl^ntiff  to  the  defendant ;  and  if  those  acts  left  any  doubt 
abput  it,  it  would  be  removed  by  the  descriptioi^  given  of  the 
Iq^d  in  the  agreement  to  sell,  made  under  private  signature  on 
the  3d  of  November,  1838.  That  instrument  shows  conclu* 
sively  what  was  meant  by  the  words,  "  (mother  piece  of  land 
belonging  to  the  present  vendor  ;"  for  it  in  terms  says,  that  the 
tract  is  bounded  on  one  side  by  the  Hubert's  tract,  *^  and  on  the 
other  side  by  a  tract  of  land  belonging  to  said  Joseph  Lallande, 
being  designated  as  No.  86,  township  6,  range  9,  according  to 
the  plan  of  the  United  States'  surveyor,  deposited  at  the  land 
pffipe  in  New  Orleans,  and  as  will  appear  more  fully  hereafter 
by  It  plan  which  said  Lallande  binds  himself  to  furnish  as  soon 
as  he  can  get  the  United  States'  surveyor  to  attend  to  the  mat- 
ter." This  instrument,  the  plaintiff's  counsel  contends  ought 
not  to  have  any  effect  against  him,  because,  in  the  authentic 
act  of  sale  it  is  said  that  it  is  null  and  void  ;*  but  we  are  of 
opinion  that  it  may  be  referred  to,  for  the  purpose  of  explaining 
any  clause  of  the  public  act  that  is  ambiguous  or  doubtful. 

Article  2455  of  the  Civil  Code  says,  that  the  tradition  or  de- 
livery of  immovable  property  is  always  considered  as  accom- 
panying the  public  act  which  transfers  it,  and  every  obstacle 
whieh  the  seller  afterwards  imposes  to  prevent  the  corporeal 
possession  of  the  buyer,  is  considered  as  a  trespass.  The  de- 
fendant is,  therefore,  to  be  considered  a?  in  possession  of  the 
lan(l  from  Hubert's  line  to  the  line  of  section  No.  86^  from  the 
date  of  his  sale ;  and  as  he  has  not  been  evicted  by  any  one,  nor 
been  actually  sued,  he  must  pay  the  price.  The  mere  danger 
of  eviction  is  not  a  sufficient  reason  for  withholding  the  pay- 
ment, if  security,  or  indemnity  be  given.  Civil  Code,  art.  2535. 
16  La.  505. 

The  defendant  further  says,  that  he  is  afraid  of  eviction,  and 


*  The  authentic  act  of  sale  recites :  *'  That  all  agreements  privately  made  and  en- 
tered into  between  the  said  vender  and  the  said  James  Lee,  concerning  the  sale  of  the 
mid  land,  &c.,  shall  be  henceforth  nnll  and  void,  to  all  intents  and  purposes,  the  pre- 
sent sale  bemg  the  sole  binding  contract  in  relation  theretp  between  the  said  parties." 
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is  uncertain  as  to  his  title»  because  the  United  States  have  sold 
a  considerable  portion  of  the  land  within  the  limits  of  the  tract 
sold  to  him.  The  same  question  was  raised  in  the  case  of  Bigh- 
iorv.Kohn^  ^.  (16  La.  508),  and  we  said  that  ^'it  does  not 
necessarily  follow  that  those  sales  are  legal,  nor  is  it  shown  that 
the  defendants  have  been  disturbed  by  any  of  the  purchasers.  It 
has  been  long  settled,  that  a  vendee  cannot  refirae  payment  of 
the  price  on  the  ground  that  other  persons  have  titles  to  the 
land  sold  him,  but  who  have  not  disturbed  him.^  3  Mart.,  N.  S. 
111.     3  La.  342,  345. 

The  judgment  of  the  District  Court  is]  affirmc^l,  with  costs ; 
but  no  execution  is  to  issue  on  it,  until  the  bond  and  security 
for  indemnity  tendered  by  the  {rfaintiff  to  the  defendant,  shall  be 
approved  and  accepted  by  the  said  court. 

L.  Janin  and  S.  L.  Johnson^  (or  the  plaintiff. 

Cooleyf  for  the  appellant. 


RoBEBT  M.  BoTERfl  and  others  v.  Jabos  B.  VuraoN. 

ioB  aoqniredby  the  yendee,  or  donee  of  ono  MBce  deeeoMd,^  vblkj  be  pheded 

againet  his  sucoeaBioii. 
Art.  1989  of  the  Ciyil  Code,  according'  to  which  prescription  nine  against  the  syndic^ 
or  other  repreeentative  of  the  creditors,  from  the  day  of   his  appointmentj  cannot 
nSdd  vested  rights  previoosly  acquired  by  pnrehaseniyor  <kineeftin  whose  fitvortha 
pceecription  was  complete. 

Appeal  from  the  District  Gourt^of  Ascension,  NtdnoUsj  J. 

W.  C.  Dungkt,  for  the  appellant. 

C  A.  Johnson^  for  the  defendant. 

Martin,  J.  This  is  an  action  in  which  the  plaintiffs  seek  to 
annul  a  sale  and  a  donation  of  certain  slaves,  on  the  ground  of 
simulation  and  fraud,*'to'theJiviury  of  creditors.  Tho  plaintiflb 
are  the  administrator  of  Vinson,  in  the  right  of  his  intestate, 
and  in  his  own,'^and  a  firm  of  which  he  is  a  member.  The  de- 
fendant urged  several  exceptions  r  1st.  That  the  administrator, 
claiming  to  represent  all  the  creditors  of  his  intestate,  and  the 
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firm,  of  which  he  is  a  member,  being  one  of  those  creditors,  he 
and  it  cannot  join  in  this  action.  2d.  That  the  petition  does 
not  show  the  authority  from  which  the  administrator  derives  his 
office,  the  date  of  his  appointment,  nor  disclose  who  are  the 
creditors  of  his  intestate,  who  are  his  constituents ;  nor  the  na- 
ture and  origin  of  their  claims,  whether  liquidated  or  not ;  nor 
any  circumstances  which  may  enable  the  defendant  to  contest 
them ;  nor  the  manner  in  which  the  disposal  of  the  slaves  is  in- 
jurious to  them.  dd.  The  litispendencia  in  the  court  of  St.  Maryy 
of  an  action  by  the  plaintiffs  to  annul  a  sale  of  property  by  the 
intestate,  subsequently  to  that  now  sought  to  be  annulled.  4th* 
That  the  administrator  of  an  estate,  such  as  is  stated  in  the  pe-* 
tition,  represents  the  intestate,  and  not  his  creditonu  The  pre- 
scription of  one  year  was  pleaded.  The  court  sustained  the 
exceptions,  and  dismissed  the  plaintiffs'  action.  They  appealed. 
It  has  not  appeared  to  us  necessary  to  examine  the  judgment 
in  regard  to  any  but  the  last  exception,  to  wit,  that  of  prescrip- 
tion. The  counsel  of  the  appellants  urges,  that  prescription  is 
usually  pleaded  in  the  answer,  and  is  not  available  as  an  ex- 
ception. He  asks  whether  it  be  an  exception,  and  argues  that* 
according  to  the  Code  of  Practice,  (arts.  345,  902,  327),  it  is  not* 
We  have  examined  these  three  articles  of  the  Code,  and  they 
have  appeared  to  us  to  militate  against  the  proposition  in  sup- 
port of  which  they  are  offered.  But  the  defendant  has  urged 
the  matters  above  stated,  as  his  excepti<His  and  answer  to  the 
petition.  As  to  the  claim  of  the  plaintiff,  in  his  own  right  and 
that  of  the  firm  of  which  he  is  a  member,  the  prescription  was 
acquired  by  the  defendant  long  before  the  inception  of  the  pre- 
sent suit,  which  was  begun  several  years  after  the  judgments 
from  which  it  ran.  As  to  the  right  of  the  administrator,  in  con- 
sequence of  the  judgments  obtained  by  the  plaintiff  Boyers,  in 
his  own  right,  and  that  of  the  firm  of  which  he  was  a  member: 
as  the  prescription  was  acquired  by  the  vendee  and  donee  of  his 
intestate,  it  is  pleadable  against  the  estate,  because  a  right, 
when  legally  acquired,  retains  its  perfection  until  lost,  or  affect-, 
ted  by  some  act  of  the  person  who  has  acquired  it.  If,  after  one 
year  since  the  sale  or  donation,  the  intestate  had  made  a  cession 
of  goods,  and  his  syndic  had  Inrought  a  revocatory  action  against 
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the  present  defendant,  the  latter  might  have  saccessfully  plead- 
ed the  prescription  acquired  before  the  cession,  for  his  vendor  and 
donor  could  not  have  put  him  in  duriori  casu  thereby.  That  part 
of  the  1989th  article  of  the  Civil  Code,  according  to  which  pre^ 
scription  runs  against  the  S}mdic  from  the  day  of  his  appoint- 
ment, cannot  affect  the  vested  rights  theretofore  acquired  by 
purchasers  or  donees,  in  favor  of  whom  the  prescription  was 
complete.  It  relates  to  suits  which  the  syndic  may  institute,  id 
consequence  of  the  judgment  which  may  result  from  the  insol- 
vent's schedule,  on  his  admission  therein  of  his  creditors'  respec- 
tive claims. 

If  the  prescription,  acquired  before  the  cession,  is  fl  sufficient 
shield  against  the  syndic,  that  acquired  before  the  death  of  thd 
intestate  must  be  equally  so  against  his  administrator. 

Judgment  c^^rmed* 


Thomas  Wei^h  v.  Robert  Ruffin  BA&Rotir. 

Where  the  jury  have  omitted  to  act  on  a  recomventional  demand  eet  np  by  the  defint- 
dant,  he  will  be  entitled  to  a  new  trial. 

AFPEAii  from  the  District  Court  of  Terrebonnie,  NtchoUSf  J. 

Maetin,  J.  This  case  is  before  us  on  a  bill  of  exceptions 
which  we  find  extremely  difficult  to  understand,  from  the  inac- 
curate manner  in  which  the  whole  transcript  of  the  case  is 
drawn  up.  The  bill  is  in  these  words :  **  The  defendant  offered  ge^ 
neral  rebutting  evidence  to  the  defendctnfs  evidence,  tending  to  es« 
tablish  his  reconventional  demand;  but  the  court  being  of  the 
opinion  that  the  defendant's  rebutting  evidence  must  be  vested 
and  confined  solely  to  the  reputation  and  character  of  his  wit-^ 
ness  for  truth  and  security^  reibsed  leave. 

We  have  not  been  much  aided  by  the  argument  of  the  counsel 
in  a  brief,  in  which  we  are  4;old  that,  '*  the  court  below  erred 
in  not  permitting  the  defendant  to  offer  evidence  on  his  recon- 
ventional demand,  to  rebut  the  evidence  which  had  been  offered 
by  the  plaintiff."    Non  constat  whether  the  defendant  was  pre- 
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vented  from  offering,  while  he  was  rebutting  the  plaintiff's  evi- 
dence, testimony  on  his  plea  in  reconvention ;  or  whether,  when 
offering  evidence  on  this  latter  plea,  he  was  refused  leave  to 
introduce  testimony  rebutting  the  plaintiff's  evidence.  It  is 
clear  he  had  the  right  of  rebutting  the  evidence  introduced  by 
his  adversary,  and  of  supporting  his  plea  in  reconvention  by 
testimony.  The  only  question  is,  as  to  the  particular  time  in 
which  evidence  on  distinct  parts  of  his  defence  was  to  be  pre- 
sented. He  had  an  undoubted  right  to  offer  evidence  on  both 
points ;  and  it  does  not  appear  that  he  was  allowed  to  do  it  on 
either,  'the  miserable  manner  in  which  the  record  of  this  case 
comes  up,  disables  us  from  critically  elamining  the  opinion  of 
the  court  on  the  refusal  of  the  evidence  offered. 

Our  attention  has  been  drawn  to  the  alleged  refusal  of  the 
court,  to  grant  leave  to  the  defendant's  counsel  to  ask  from  a 
witness  of  the  plaintiff,  the  names  of  some  persons  who  had 
given  him  information  of  the  character  of  some  of  the  defen- 
dant's witnesses.  As  the  record  contains  no  bill  of  exceptions 
on  this  head,  we  are  unable  to  express  any  opinion  on  the  re- 
fusal. 

Lastly,  it  is  complained  that,  in  the  verdict  of  the  jury,  and 
the  judgment  of  the  court,  the  claim  in  reconvention  made  by 
the  defendant,  has  been  entirely  pretermitted*  The  defendant 
was  entitled  to  the  action  of  the  jury  in  the  reconventional  de- 
mand, and  he  was  entitled  to  a  new  trial.  It  is  true  he  did  not 
ask  it,  especially  on  account  of  the  omission  in  the  verdict,  but, 
under  the  Code  of  Practice,  art.  560,  upon  the  first  of  the  grounds 
on  which  a  new  trial  must  be  granted,  to  wit,  that  the  judgment 
appears  clearly  contrary  to  law  and  evidence,  which  was  the 
most  applicable  of  the  three  to  his  case.  17  La.,  183.  The 
case  must,  therefore,  be  remanded. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled,  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded,  with  di- 
rections to  the  judge  to  permit  the  defendant  to  offer  evidence 
on  his  plea  in  reconvention,  and,  if  he  requires  it,  to  rebut  the 
plaintiff's  evidence ;  the  appellee  paying  the  costs  of  the  appeal. 

Beattt/f  for  the  plaintiff. 

Sieven$f  for  the  appellant. 
Vol.  IX.  66 
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Robert  Ruffin  Babrow  v.  Holden  Wright. 

In  the  absence  of  any  advene  claimant,  a  purchaser  will  not  be  permitted  to  di^ote 
hie  vendor's  title,  or  to  show  its  inferiority  to  that  of  another.  If  disquieted  in  hb 
possession,  or  if  he  have  reason  to  fear  that  he  will  be,  he  may  require  aetuiitjf 
agaiost  eviction ;  and,  if  that  be  fiunished,  he  cannot  withh<M  the  price.  C.  €^ 
3535« 

Appeal  from  the  District  Court  of  Terrebonne  NicboUs^  J. 

Suvensj  for  the  plaintiff. 

Beattt/f  for  the  appellant. 

Simon,  J.  The  defendant  is  appellant  from  a  judgment  which 
condemns  him  to  pay  the  amount  of  two  prcmiissory  notes  made 
by  him  in  favor  of  the  plaintiff,  each  for  the  sum  of  91383  33. 
These  notes  are  the  balance  of  the  price  of  the  undivided  half 
of  two  tracts  of  land,  sold  by  the  plaintiff  to  the  defendant;  and 
the  judgment  appealed  from  orders  that,  before  execution  be 
issued  thereon,  the  plaintiff  give  bond,  with  the  security  therein 
named,  in  the  sum  of  $4000,  to  secure  the  defendant  against 
eviction  of  the  land  described  in  the  petition. 

The  answer  sets  up,  in  substance,  that  there  was  a  defi- 
ciency in  the  quantity  of  land  sold ;  that  by  the  value  of  the 
number  of  arpentty  and  what  has  already  been  paid  by  the  ven- 
dee to  plaintiff,  the  notes  sued  on  have  been  fully  satisfied ;  that 
plaintiff  sold  in  said  sale  several  arpenJts  of  uncleared  land  be- 
longing to  another  person ;  and  that  the  defendant  has  been 
obliged,  or  voUl  be  obliged  to  give  it  up.  The  answer  further  states, 
that  the  plaintiff  had  no  legal  title  to  the  land  soUi ;  that  de- 
fendant is  now  menaced  with  a  suit  for  the  recovery  of  the  land 
by  those  who  claim  to  be  the  owners  thereof;  and  that  said 
plaintiff  is  bound  to  furnish  him  a  good  title  to  the  land,  or  to 
give  him  security  against  the  danger  of  eviction,  dec  ;  and  he 
prays  accordingly. 

The  defendant  subsequently  filed  an  amended  answer  for  the 
purpose  of  setting  up  a  deficiency  of  more  than  one-twentieth 
part  of  the  land,  instead  of  one-fortieth,  as  he  had  alleged  in  his 
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original  answer.    This  amendment  was  objected  to,  bat  admit- 
ted by  the  court. 

It  appears  from  the  act  of  sale  produced  in  evidence,  that  one 
of  the  tracts  purchased  by  the  defendant,  and  described  as  con- 
taining ten  arpents  in  front  on  each  side  of  a  bayou,  with  such 
depth  88  to  give  about  four  hundred  8iq>erficial  arpents^  was  sold 
according  to  fixed  boundaries,  and  as  having  such  shape  and 
form  as  are  set  forth  in  the  pUu,  (not  brought  up  with  the  record). 
It  is  further  described  as  beiug  bounded  above  by  lands  of  the 
heirs  of  Douoet  on  the  left  bank  of  the  bayou  Terrebonne,  and 
by  land  of  the  vendor  on  the  right  bank,  &c.  The  other  tract 
was  sold  as  adjoining  the  first,  and  as  containing  three  arpents 
in  front,  on  the  right  bank  of  the  bayou,  running  back  four  ar- 
pentSf  &c. 

It  filrthe^r  appears  from  the  record,  that  the  plaintifi*  volunta- 
rily tendered  to  the  court  before  taking  up  the  cause  for  trial,  to 
furnish  security  to  the  satisfiBiction  of  the  said  court,  to  secure 
the  defendant  from  any  eviction  which  he  might  sufier ;  where- 
upon, on  the  trial  of  the  case,  the  judge  u  quo,  being  of  opinion 
that  the  price  of  the  purchase  oould  not  be  withheld,  that  the 
defence  amounted  in  substance  to  a  denial  of  title,  and  that  the 
threatened  eviction,  being  the  only  complaint  of  the  defendant, 
is  sufficiently  covered  by  the  proflered  security,  particularly 
as  there  was  no  suit  brought,  or  judgment  rendered  evicting 
him  from  the  land,  overruled  the  motion  made  by  the  defendant 
for  an  order  of  survey,  and  rejected  the  documentary  evidence 
by  him  ofiered  in  support  of  his  defence.  This  opinion  of  the 
lower  court  became  the  subject  of  two  bills  of  exceptions,  on 
which  the  appellant's  counsel  relies  to  obtain  the  reversal  of 
the  judgment  appealed  from. 

We  think  the  judge  a  quo  did  not  err.  The  defendant's  answer, 
which,  as  to  the  alleged  deficiency,  is  very  vague  and  indefinite, 
do^  not  indicate  which  of  the  two  tracts  is  deficient  in  quanti- 
ty. It  does  not  mention  the  particulars  in  which  the  deficiency 
oonsists,  whether  it  is  in  the  front,  or  in  the  rear,  or  on  the  sides 
of  the  tracts  ;  and  under  the  description  given  in  the  deed  of 
sale,  it  is  very  important  to  know  in  what  part  of  the  location 
of  the  tracts,  or  either  of  them,  the  deficiency  may  exist.     Ac- 
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cording  to  the  sale,  the  first  tract  was  sold  in  confcnrmity  with 
the  lines  pointed  out  in  a  plat  of  survey.  This  sale  was  made 
on  the  16th  of  January,  1839,  long  before  the  notes  sued  on  be- 
came due ;  and  from  the  tenor  of  the  defendant's  answer,  it 
does  not  appear  that  the  plaintiff  failed  to  deliver  him  any  spe- 
oific  part  of  the  quantity  of  arpents  of  land  mentioned  in  the 
sale.  It  is  true  that  he  states  in  an  affidavit  made  to  obtain  the 
execution  of  an  order  of  survey,  that  instead  of  four  hundred 
arpentSf  he  only  received  two  hundred  and  ninety ;  but  he  states 
also  that  a  certain  portion  of  one  of  the  tracts  belonged  to  Ma- 
dame Thibodeaux,  and  that  he  has  been  obliged  to  surrender  it 
to  her*  This  shows  that  he  had  possession  of  the  land,  and  that 
he  thought  proper  to  give  up  a  part  of  it ;  and  it  is  evident, 
from  his  allegations,  that  if  any  deficiency  exists  in  the  num*> 
ber  of  acres  of  land  by  him  purchased,  this  has  been,  or  may  he 
owing  to  some  other  person's  having  a  better  title  thereto.  The 
answer  pleads  that  he  has  been,  or  loill  be  obliged  to  give  up  a  part 
of  the  land  bought ;  that  the  plaintiff  h(MS  no  title  to  the  land  sold; 
and  that  the  purchaser  is  in  danger  of  being  sued  for  the  recover 
ry,  by  those  who  daim  to  be  the  legal  proprietors  thereof;  and  it 
seems  to  us  that,  under  such  pleadings,  the  whole  of  this  defence 
amounts  only  to  the  exercise  of  a  premature  action  of  warran- 
ty, founded  upon  a  threatened  eviction,  and  that  it  cannot  be 
understood  as  being  the  basis  of  an  action  for  a  diminution  of 
the  price,  resulting  from  any  deficiency  in  the  measurement  of 
the  property.  It  may  be  that,  after  the  eviction  shall  have 
taken  place,  if  it  ever  does,  there  will  be  a  deficiency ;  but  we 
cannot,  as  the  case  stands,  permit  the  defendant,  in  the  absence 
of  any  adverse  claimant,  by  whom  he  has  not  even  been  sued,  to 
dispute  his  vendor's  title,  and  allow  him  to  show  that  it  is  inferior 
to  that  of  another.  The  only  relief  which  he  is  entitled  to,  at  pre- 
sent, is,  to  obtain  security  against  the  threatened  eviction.  Ci- 
vil Gode,  art.  2535.  7  Mart.  N.  &,  93.  1  Robinson,  195.  This 
the  plaintiff  has  furnished  him  in  the  amount  fixed  by  the  judg- 
ment complained  of.  The  condition  of  the  said  judgment  hav- 
ing been  complied  with,  the  appellant  cannot  any  longer  with- 
hold the  price  which  he  owes,  as  he  is  protected  by  the  bond 
gainst  any  danger  of  eviction. 

Judgment  affirmed^ 
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Joshua  Masks  v.  Narcisse  Landby« 

lYfaera  MTenl  jnriM  have  rendered  verdicts  in  the  aame  way>  Um  puty  aggiieyed 
may  appeal  without  moving  for  any  farther  new  trial. 

A  bona  fide  purchaser  acquires  no  right  to  the  thing  sold  from  a  vendor,  not  the  owner, 
unless  the  owner  delivered  posMSsion  to  the  vendor,  with  the  intention  that  both  the 
posMsslon  and  the  property  should  pass.  It  is  only  in  such  a  case  that  the  equity 
/of  the  original  owner,  is  nol  equal  to  that  of  the  honafiie  purchaser  for  a  valnaUe 


Appbal  from  the  District  Court  of  Ascensian»  Nicholls^  J.* 
MoBPST,  J.  The  petitioner  claims  of  the  defeodant  a  raft  of 
timber,  his  property,  or  its  value,  which  he  lays  at  9646.  The 
defence  is,  that  the  defendant  purchased  the  raft  from  one  John 
"Warden,  who  was  in  possession  of  it ;  that  if  the  plaintiff  be 
the  owner  of  the  raft,  as  he  alleges,  he  is  bound  by  the  act  of 
Warden,  who  was  his  agent,  and  cannot  recover  without  reim- 
bursing to  the  defendant  what  he  paid  for  it  Five  juries  have 
decided  this  case  in  favor  of  the  defendant,  and  their  verdicts 
have  been  invariably  set  aside  by  the  district  judges,  who  pre- 
sided at  the  trials*  The  plaintiff,  despairing  of  obtaining  a  dif- 
ferent result,  took  the  present  appeal  from  the  judgment  enters 
ed  up  on  the  last  verdict,  without  asking  for  a  new  trial. 

The  evidence  shows  that,  a  very  short  time  before  the  incep- 
tion of  this  suit,  the  plaintiff  put  under  the  charge  of  one  Daniel  ^ 
Adams,  two  rafts,  to  be  brought  down  from  Old  River  to  Carrol- 
ton  ;  that  Adams  delivered  one  of  these  rafts  to  John  Warden, 
to  be  taken  to  the  said  place,  where  it  was  to  be  given  up  to 
the  plaintiff,  or  his  agent ;  and  that,  instead  of  coming  down  to 
Carrolton  with  the  raft.  Warden  sold  it  to  Narcisse  Landry,  at 
his  saw  mill,  in  the  parish  of  Ascension.  From  this  evidence, 
which  is  uncontradicted,  it  is  clear  that  the  defendant  acquired 
no  title  to  the  property,  his  vendor  having  none  himself,  nor  any 
fiuthority  to  sell  from  the  plaintiff.    Civil  Code,  art.  2427.    The 


*  This  ease  was  before  the  court  in  February*  1843,  and  was  remanded  for  flirthftr 
proeeediogik    See  4  Robinson,  31. 
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defendant  relies  on  article  3473  of  the  Civil  Code;  bat  it  ap- 
pears to  us  inapplicable  to  the  present  case.  He  does  not  pre- 
tend to  have  a  prescriptive  title  to  the  property,  nor  has  he 
bought  it  at  auction,  or  of  a  person  in  the  habit  of  selling  such 
things ;  and  he  has  not  i^own  what  price  he  paid  for  it.  In 
Russd  V.  Favier  and  others  (18  La.,  p.  584),  this  court  held,  that 
a  bond  fide  purchaser  acquires  no  right  to  the  thing  sold  from 
his  vendor,  onlesfi  the  owner  delivered  the  possesaioa  to  such 
vendor,  with  the  intention  not  only  that  the  possession,  but  that 
the  property  should  pass ;  and  that  it  was  only  in  such  a  case 
that  the  equity  of  the  original  owner  was  not  equal  to  that  of 
the  honH  fide  purchaser,  who  had  given  a  valuable  considera- 
tion. See  the  authorities  quoted  in  the  report  of  that  case. 
See  also  4  La.,  p.  118,  11  La.,  347.  In  the  present  instcmce 
a  temporary  possession  was  given  to  J.  Warden,  by  the  plain- 
tiff ^s  agent,  for  a  specific  purpose,  to  wit,  the  delivery  of  the 
raft  to  the  owner,  or  his  agent,  at  Garrolton.  As  to  the  alleged 
danger  of  the  fraud  and  collusion  which  may  result  from  one 
man  claiming  from  a  bond,  fide  purchaser,  what  his  accomplice 
in  fraud  sold  the  day  before,  we  can  only  say,  caveat  emptor* 
This  danger,  which  really  exists  in  the  sale  of  moveable  effects, 
is  not  to  prevent  the  legitimate  owner  from  recovering  his  pro- 
perty, which  he  finds  in  the  possession  of  another  person.  As 
to  the  value  of  the  raft,  Adams,  a  witness  for  the  plaintiff,  says 
that,  at  the  time  it  was  to  have  been  delivered  at  Carrolton,  it 
was  worth  the  sum  claimed ;  but  two  other  witnesses,  who  su- 
perintended at  the  defendant's  mill  the  sawing  of  the  trees  com- 
posing the  raft,  testify  that  the  timber  was  of  a  very  inferior 
quality,  some  of  the  trees  being  hardly  fit  for  firewood,  many  of 
fliem  peck^f  )ig(11ow,  or  vrind-shaken,  and  that  there  were  but 
very  few  trees  entirely  sound  in  the  raft,  which,  they  think, 
could  not  be  worth  more  than  one  hundred  dollars. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  the  plaintiff,  Joshua  Marks,  recover 
of  the  defendant,  Narcisse  Landry,  one  hundred  dollars,  with 
costs  in  both  courts. 

IL  W.  NichoUs  and  Ihley^  for  the  appellant,  cited  Domat,  lib. 
n.,  tit.  7,  sect.  1,  §  8.    Civil  Code,  art.  2427.    Code  Nap.  1599. 
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Barfield  v.  HewleU^  4  La.,  118.    Ferryman  v.  D&nar^tj  IX  la^f 
847.    Bussell  v.  Favier  et  al,  18  La.»  584. 
C.  A.  Jeimsonf  for  the  defendant 


Ebbvxzib  Eaton  KrrrRiDGB  v.  Extqeks  Laxdbt. 

Appeal  from  the  District  Court  of  Assumption,  DeblieuXf  J. 

Cormely^  for  the  appellant. 

C.  A.  JchmoUf  for  the  defendant. 

Bodin,  for  the  warrantor. 

Garland,  J.  This  case  has  been  before  us  more  than  once. 
See  2  Robinson,  72. 

When  last  before  us,  the  question  of  title  to  the  land  in  contro- 
versy was  finally  settled,  and  the  case  remanded  to  adjust  the 
damages  in  relation  to  improvements,  rents,  fruits,  &c.,  which 
had  not  been  passed  on.  The  case  was  tried  by  a  jury,  and  the 
judge  instructed  them,  that,  in  making  up  their  verdict,  they 
must,^r^^  ascertain  the  augmented  value  of  the  land  from  clear- 
ing it ;  secondly^  the  value  of  the  fence  left  on  it  by  the  defen- 
dant ;  and  from  these  two  simis,  deduct  the  amount  of  rent  the 
defendant  should  pay  for  the  use  of  the  land  from  the  institu- 
tion of  the  suit.  The  jury  found  a  verdict  for  the  defendant  for 
$292  50,  upon  which  the  court,  after  refusing  a  new  trial,  gave 
a  judgment  against  the  plaintijOT,  from  which  he  has  appealed, 
on  account  of  damages  being  allowed  to  the  defendant,  and  also 
because  the  court  refused  to  give  him  a  judgment  against  his 
warrantor,  Lazare  Hubert,  for  the  said  damages. 

No  exception  has  been  taken  to  the  charge  of  the  judge  to 
the  jury^  and  it  appears  to  us  reasonable  and  legal.  We  have 
carefully  examined  the  evidence ;  and,  adopting  the  average 
value»  by  which  the  witnesses  say  that  the  land  has  been  en- 
hanced by  clearing  it,  adding  thereto  the  value  of  the  fence 
left  on  the  premises,  and  deducting  therefrom  the  rent,  at  the 
rate  of  83  per  acre  per  annum,  our  calculation  approaches  very 
nearly  to  the  sum  found  by  the  jury.    The  land  was  all  clear- 
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ed,  and  the  fence  made  before  the  plaintiflf  commenced  his 
suit.  He  knew  when  he  purchased  the  land  that  the  defendant 
was  living  on  it,  and  had  been  living  there  for  several  years ; 
he  permitted  him  to  remain  there  more  than  two  years  after 
the  purchase,  as  tenant,  as  was  shown  on  one  of  the  previous 
trials,  and  of  which  fact  the  plaintiff  availed  himself  to  get 
clear  of  the  plea  of  prescription.  Under  all  these  circum- 
stances,  and  in  consideration  of  the  great  addition  "VP^hich  the 
piece  of  land,  according  to  the  plaintiff's  own  allegations,  makes 
to  his  whole  tract,  we  think  he  has  no  serious  ground  for  com- 
plaint. 

As  to  the  claim  which  the  plaintiff  sets  up  against  Lascare 
fi6bert,  his  vendor  and  warrantor,  that  he  should  pay  the  da- 
mages allowed,  we  are  clearly  of  opinion  that  there  is  no  foun- 
dation for  it.  He  has  the  use  of  the  fence  which  the  defendant 
put  on  the  premises,  and  possession  of  the  land,  the  value  of 
which  has  been  enhanced  by  his  adversary's  labor ;  and  it  is  not 
just,  that  he  should  have  both,  and  compel  his  warrantor  to  pay 
for  them. 

JlidgmefRt  affirmed. 


Alexandre  M azerolle  and  another  v.  Fran9oise  and  others^ 

Appeal  from  the  District  Court  of  Assumption,  Deblieux^  J. 
.  Colcy  for  the  appellants. 

Ilsley  and  Nicholls^  for  the  defendants. 

Martdt,  J.  The  plaintiffs  sought  a  judgment  declaring  the 
defendants  to  be  their  slaves.  There  was  a  verdict  and  judg- 
ment for  the  latter,  and  the  former  appealed.  The  defendants 
were  claimed  as  part  of  the  inheritance  of  a  Mrs.  Daigle,  which 
had  devolved  on  the  plaintiffs.  Frangoise  pleaded  the  general 
issue,  and  averred  herself  to  be  a  free  woman,  duly  emancipated 
by  her  former  master;  and  the  other  two  defendants  were 
stated  to  be  her  children,  9tatu-liberi,  bequeathed  to  her,  and  to 
be  emancipated  at  their  majority. 
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The  record  proves  that  Frangoise  was  the  slave  of  Anne 
JVfazeroUe,  the  wife  of  Jean  Daigle;  that,  at  her  death,  Fran* 
goise  was  sold  by  the  Court  of  Probates,  and  purchased  by  Jean 
Daigle,  who,  afterwards,  by  a  notarial  act,  emancipated  her, 
and  by  his  will  recognized  her  emancipation,  and  bequeathed 
to  her  Constance  and  Seraphina,  her  children,  to  be  liberated  at 
the  age  of  mc^ority. 

Under  the  directions  of  the  court  the  jury  considered  Con- 
stance and  Seraphine  as  not  legally  in  court  and  parties  to  the 
suit. 

It  does  not  appear  to  us  that  the  plaintiffs  are  injured  by  this 
judgment.*  The  record  shows  that  Fran^oise  and  her  children, 
ceased  to  be,  by  the  sale  of  the  Court  of  Probates,  part  of  the 
estate  of  the  person  whose  inheritance  they  claim,  and  became 
part  of  the  estate  of  Jean  Daigle,  who  emancipated  the  mother, 
and  bequeathed  to  her  the  two  children,  under  the  condition  of 
their  future  emancipation^ 

Judgment  affirmed^ 


Antoine  Lacour  v.  Camille  L.  Landry. 

A  party  raed  as  the  maker  of  a  promiBsory  note,  cannot  plead  in  oompeuBation  laVr 
costs  paid  by  him  in  suits,  not  yet  decided,  commenced  against  persons  disturbing 
him  in  (he  posBession  of  land  sold  to  him  by  the  plaietiff,  and  for  which  the  latter 
may  be  ultimately  responsible  under  his  warranty  as  vendor.  The  boats  are  not 
yet  due.    C.  C.  9495. 

Appeal  from  the  District  Court  of  Iberville,  NickollSf  J. 
Ldbauve^  for  the  plaintiff. 
Edwards^  for  the  appellant. 

M ORPHT,  J.    The  defendant,  being  sUed  as  the  maker  of  a 
j[>ronussory  note  in  favor  of  the  plaintiff,  pleaded  in  compensa- 


*  The  judgment  below  was  "  in  favor  of  the  defendant  Frangoise,  and  that  the 
defendants  Constance  and  Seraphine  be  dismisMd  they  not  having  been  duly 
made  parties." 

Vol.  IX.  67 
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tion  and  reconvention  divers  payments  made  by  him  for  ac- 
count of  the  latter,  and,  among  others,  certain  sheriff's  and 
clerk's  costs,  paid  in  suits  prosecuted  against  persons  who  were 
disturbing  him  in  the  possession  of  a  tract  of  land  sold  to  him 
by  Lacour,  in  West  Baton  Rouge.  The  judge  below  allowed 
the  defendant  a  deduction  for  some  of  the  payments  proved, 
but  dismissed  his  claim  for  the  costs  paid  as  in  case  of  nonstiit, 
and  gave  judgment  for  the  balance  due.  We  do  not  think 
that  the  judge  erred.  The  suits  in  which  these  costs  were  paid, 
were  brought  by  the  defendant  himself  pursuant  to  article  2495 
of  the  Civil  Code,  which  provides  that,  "  when  the  purchaser  is 
himself  obliged  to  commence  judicial  proceedings  against  a 
person  disturbing  his  possession,  he  ought  to  notify  his  vendor 
of  the  action  which  he  is  commencing ;  and  the  vendor,  whether 
he  undertakes  to  conduct  the  suit  for  him,  or  not,  is  obliged  to 
indemnify  him  fully,  in  case  of  condemnation."  The  record 
does  not  show  if,  or  how,  these  suits  have  been  decided ;  and 
we  had  before  us  last  year  (February,  1844,)  an  iiyunction  suit 
between  the  same  parties,  from  which  it  appears  that  Landry 
availed  himself  of  the  pendency  of  these  very  suits  to  suspend 
the  payment  of  the  price  of  the  land  which  was  claimed  of  him 
by  Lacour.  The  claim  then  which  the  defendant  may  ultimately 
have  against  the  plaintiff,  as  his  warrantor,  for  the  reimburse- 
ment of  these  costs,  in  case  he  be  cast  in  these  suits,  was  pro- 
perly rejected,  as  not  yet  due. 

Judgment  affirmed. 


FEBRUARY,  1845.  531 

Fhelpe  ▼.  Rightor  and  others. 


Augustus  S.  Phelps  v.  Euzabeth  Ann  Rightor  and  others. 

A  Bhefiirfl  sale  of  moreable  effects,  or  rights  and  ctedita,  is  not  yalid,  nnlMi  it  ha« 
been  preceded  b^  an  appraisement  of  the  property  seized,  according  to  the  rules  laid 
down  in  the  Code  of  Practice  ;  and  under  those  rules  such  property  cannot  be  a^ju- 
dicated  for  cash,  unless  it  brings  two-thirds  of  the  appraisement  C.  P.  671,  675, 
676,  680. 

Laws  in  pari  materia  most  be  construed  together,  to  ascertain  the  meaning  of  the 
legislator. 

Appeal  from  the  District  Court  of  Ascension,  NichMs^  J. 

C.  A.  Jchnson  and  T.  Slidelly  ixx  the  plaintiff. 

Connelyt  for  the  appellants. 

Simon,  J.  The  plaintiff  claims  to  be  the  owner  of  a  certain 
note  of  hand  for  $3,000,  which  he  describes  in  his  petition,  and 
which  having  been  seized  by  the  sheriff  of  the  parish  of  Orleans, 
by  virtue  of  an  execution  issued  against  him  on  a  judgment  ob- 
tained by  the  defendants,  was  sold  and  adjudicated  at  a  sheriff's 
sale  to  the  said  defendants  for  the  sum  of  $1,000,  payable  in 
cash.  He  seeks  to  annul  the  said  sale,  on  the  ground  that  there 
was  no  appraisement  made  of  the  said  note,  according  to  law^ 
previous  to  a  cash  sale. 

The  defendants  joined  issue  by  setting  up  their  title  to  the  said 
note  under  the  sheriff's  sale:  further  alleging  that  the  net 
proceeds  of  the  note  sued  for,  amounting  to  $844  37,  have  been 
credited  on  their  judgment;  that  they  are  only  responsible  for 
the  value  thereof,  in  case  the  sale  be  annulled,  over  and  above 
the  price  of  adjudication ;  and  that  they  are  entitled  to  a  com- 
pensation of  the  amount  thereof  with  the  judgment,  a  large 
portion  of  which  remains  unpaid. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff,  or^ 
dering  the  defendants  to  deliver  up  the  note  sued  for  to  said 
plcdntiff  within  ten  days  from  the  date  of  said  judgment,  or,  in 
default  thereof,  that  said  plaintiff  recover  the  amount  of  said 
note,  and  the  interest  accruing  thereon,  to  be  credited  on  said 
defendants'  judgment ;  and  the  defendants  appealed. 
The  only  question  which  we  have  been  called  qn  to,  ei^anxin^ 
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grows  out  of  the  want  of  appraisement  of  the  note  sued  for  pre- 
vious to  its  adjudication  for  cash ;  and  with  regard  to  this,  the 
record  comes  up  with  an  agreement  that  the  fact  of  the  non- 
ftppraisement  of  the  said  note,  as  stated  in  the  plaintiff's  petition, 
is  admitted  as  therein  alleged.  We  have,  therefore,  to  enquire, 
whether  it  is  necessary,  under  our  present  system  of  laws,  that 
moveable  property,  or  rights  and  credits  seized  in  satisfaction  of 
an  execution,  should  be  appraised  previous  to  the  cash  sale 
thereof,  so  as  not  to  be  adjudicated  for  cash,  for  less  than  two- 
thirds  of  the  appraisement. 

It  is  first  proper  to  premise  that,  under  the  14th  section  of  a 
law  of  1817,  (p.  35,)  which  was  in  force  previous  to  the  enact- 
ment of  the  Code  of  Practice,  the  appraisement  of  moveable  pro- 
perty was  required,  as  well  as  immoveable,  on  sheriff's  sales. 
The  terms  of  that  law  apply  to  both  kinds  of  property ;  the 
word  used  is  "  property"  in  general,  which  after  having  been  of- 
fered for  sale  for  cash,  not  reaching  two-thirds  of  its  estimation,  is 
to  be  re-advertised  for  a  certain  length  of  time,  to  be  sold  and 
adjudicated,  at  one  year's  credit,  to  the  last  and  highest  bidder. 
Is  it  so  under  our  Code  of  Practice  ? 

This  is  the  first  time  this  question  comes  up  before  us  in  a  di- 
rect way.  We  never  had  occasion  to  examine  it  fully,  although 
in  the  case  of  Ranney  v.  The  Orleans  Navigation  Company^  we 
intimated  that  we  were  not  prepared  to  say  that  personal  pro- 
perty could  be  legally  sold  by  the  sheriff,  without  appraise, 
ment.  The  apparent  silence  of  the  Code  of  Practice  upon  this 
subject,  may  have  given  rise  to  a  practice  opposed  to  the  provi- 
sions of  the  previous  laws.  There  may  perhaps  be  on  its  face 
a  certain  degree  of  uncertainty  as  to  the  intention  of  the  legis- 
lature ;  but  on  recurring  to  iheprojet  of  the  said  Code,  as  it  was 
presented  by  its  authors  to  the  General  Assembly,  and  to  the 
changes  and  alterations  made  by  the  legislature  at  the  time  it 
was  passed,  as  they  appear  from  the  original  book  deposited 
among  the  official  archives  of  the  State  in  the  Secretary  of 
St^ite's  ofiice,  (with  an  extract  from  which  we  have  been  fur- 
nished,) we  think  we  have  been  satisfactory  enabled  to  ascertain 
the  extent  of  the  legislative  will  on  this  important  part  of  our 
laws,  and  to  bring  this  question  to  a  final  solution. 
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When  the  prcjet  of  the  Code  of  Practice  was  presented  to  be 
discussed,  it  contained,  under  art.  671,  a  provision  in  the  same 
words  as  those  contained  in  the  same  article  of  the  Code  now  in 
force,  except  that  after  the  word  "  seizure^^  the  jurist  has  insert- 
ed, "  if  it  consist  of  slaves,  ships,  steamboats  or  immoveables.^ — 
These  last  words  were  erased  by  the  legislature,  lea,ving  only 
•  the  words,  **iftt  consist  of  immoveables,**  written  in  the  margin 
tinder  the  initials  of  the  name  of  the  Speaker  of  the  House ;  and 
such  is  now  the  provision  upon  which  the  defendants  rely  to  show 
that  an  appraisement  is  only  required  when  the  property  seized 
consists  of  moveables. 

But  it  appears  that  after  a  subsequent  article,  fixing  the  man- 
ner in  which  the  property  taken  should  be  adjudicated,  "(/"^Ae^ofe 
be  only  of  moveable  effects"  the  jurists  had  inserted  a  note  of  obser- 
vation, as  follows :  "  Amendment  to  art  14  of  the  act  of  the  2Sth  of 
January,  18 17,  p.  35.  We  have  thought  it  not  proper  that  merely 
moveable  property  should  be  subjected  to  two  sales,  as  are  slaves  and 
immoveatles,  when  they  do  not  reach  two-thirds  of  their  appraise- 
ment at  the  first  offer.  It  is  for  this  reason  that  we  have  abolished 
the  provision  rehiring  their  appraisement**  The  article  and  the 
note  appear  to  have  been  both  erased,  or  expunged  from  the 
projet  by  the  legislature.  The  article  was  rejected,  and  amend- 
ing article  684  following,  in  the  manner  it  now  exists  in  the 
art,  680  of  the  Code,  by  erasing  ^^but  if  it  be  a  slave,  ship,  steam^ 
boat  or  immoveable^*  article  680  was  passed  in  these  words: 
"  These  previous  steps  being  taken,  the  sheriff  shall  proceed  to 
the  sale  and  adjudication  of  the  property  taken,  and  if  the  price 
offered  by  the  highest  and  last  bidder  does  not  reach  two-thirds  of 
the  appraisement  made  on  it,  as  directed  above,  then  the  thing 
shall  not  be  adjudged,  and  the  sale  shall  be  postponed  for  fifteen 
days,  if  it  be  immoveable  property,  and  ten  days,  if  moveable^ 
counting  from  the  fresh  notice  which  shall  be  given  by  the  she- 
riff, in  the  manner  hereafter  directed.'*  This  provision,  very 
clear  in  its  terms,  shows  the  true  intention  of  the  legislature. 
It  is  obvious  that  they  never  intended  to  make  any  distinction, 
as  to  the  appraisement,  between  moveable  and  immoveable  pro- 
perty, and  that  the  object  of  the  law,  in  requiring  a  second  sale, 
\b  to  avoid  the  sacrifice  of  the  property  seized.    It  alludes  to  the 
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*^ property  taken^  whatever  it  may  be,  and  orders  it  not  to  be  ad- 
judicated, and  to  be  re-ofifered  for  sale  if  it  does  not  reach  two- 
thirds  of  its  appraised  value,  after  the  elapsing  of  certain  periods, 
depending  upon  the  nature  of  the  property  seized.  Such  is  the 
law  now  in  force ;  and  it  is  evident  from  it  that  it  could  never  be 
carried  into  effect,  with  regard  to  a  second  sale  of  moveable  pro- 
perty ^  unless  the  first  siale  had  been  preceded  by  an  appraisement, 
in  order  to  ascertain  if  it  had  re^tch  two-thLu'ds  of  its  appraised 
value.  If  the  appellants'  position  was  correct  under  article  671, 
there  would  be  no  necessity  of  postponing  the  sale  of  moveable 
effects,  as  the  price  offered  would  not  be  controlled  by  any  pre- 
vious estimation,  and  as  the  sheriff  would  be  permitted  to  ad- 
judge it  to  the  last  and  highest  bidder ;  and  then,  what  would 
become  of  the  provision  contained  in  art.  680?  It  is  clear  that 
this  was  not  the  intention  of  the  lawmaker. 

We  are  strengthened  in  our  opinion  by  a  reference  to  arts. 
675  and  676,  in  which  the  words  *^ property  taken*'  and  "  other 
effects*'  are  used,  without  any  distinction.  Those  provisions  re- 
late particularly  to  the  making  of  the  appraisement,  and  show 
that  the  legislature,  in  passing  or  adopting  them,  had  in  view 
^property  seized!*  in  general,  as  being  the  subject  of  the  appraise- 
ment required.  Now,  as  we  said  in  the  case  of  Bouanet  v.  Huntf 
(17  L^.  410,)  aur  safest  and  best  course,  must  be  to  resort  to  the 
incontrovertible  priqciple,  that  laws,  in  pari  materia,  ought  to  be 
construed  together,  in  order  to  ascertain  the  meaning  and  inten- 
tion of  the  legislator,  and  under  such  a  test,  we  cannot  come  to 
any  other  conclusion,  but  that  a  sheriff's  sale  of  moveable  ef- 
fects is  not  valid,  unless  it  has  been  preceded  by  an  appraisement 
pf  the  property  seized,  according  to  the  rules  laid  down  in  the 
Code  of  Practice ;  and  that,  under  those  rules,  such  property 
cannot  be  adjudicated  for  cash,  unless  it  brings  two-thirds  of  the 
appraisement. 

Judgment  affirmed. 
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Thomas  Welsh  v.  Robert  Ruffin  Barrow  and  another. 

A  plaintiff  has  no  right  to  hare  an  allegation  stricken  from  the  answer,  which,  if  well 
founded,  would  destroy  his  action,  or,  if  unfounded,  would  be  rejected  on  the  trial 
on  the  merits.    C.  P.  330. 

Where  a  bond  is  taken  under  a  particular  law,  it  must  be  construed  by  it;  and  the 
casual  insertion  in  such  a  bond  of  an  additional  condition,  not  contemplated  by  the 
legidatyre,  will  not  bind  the  surety. 

Where  a  third  person,  in  posMseion  of  property  against  which  a  sequestration  has  been 
issued  in  a  suit  against  another,  executes  what  was  intended  and  received  as  a  se- 
questration bond  for  the  delivery  of  the  property  after  judgment,  but  binds  himself 
to  pay  the  amount  of  any  judgment  that  may  be  rendered  in  the  case,  it  will  be  con- 
sidered as  intended  only  to  secure  the  delivery  of  the  sequestered  property ;  and 
where  the  judgment  afterwards  obtained  in  the  suit  declares  that  it  is  to  be  satisfied 
by  privilege  out  of  the  proceeds  of  the  property  sequestered,  the  plaintiff  cannot 
proceed  at  once  against  the  parties  to  the  bond,  personally,  for  the  amount  of  the 
judgment,  before  taking  the  steps  necessary  to  procure  the  delivery  of  the  property. 
He  must  takeout  execution  against  the  defendant  in  the  action,  to  be  levied  on  the 
property  sequestered,  when,  if  not  delivered  on  due  demand,  he  will  be  entitled  to  an 
action  on  the  bond.  This  is  necessary  to  put  the  obligors  in  default.  C.  P.,  279, 
280.  C.  C,  2113,  2122.  i:  the  property  is  not  in  their  hands,  the  plainti^  must 
show  the  fact  by  the  return  on  the  execution ;  dr  prove  that  to  iCBue  an  isiecution 
Svonid  be  inefficient 
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Beattt/j  for  the  plaintiff. 

StevenSj  for  the  appellants.  The  court  erred  in  striking  out 
the  plea  of  payment.  11  La.,  216.  The  defendants  were  not 
put  in  default.  Code  of  Practice,  arts.  279, 260.  Civil  Code, 
arts.  2113,  2122.     6  Mart.  N.  S.,  624.     3  La.,  99. 

Simon,  J.  This  suit  is  instituted  upon  a  bond  given  by  the 
defendant,  Barrow,  in  order  to  be  allowed  to  keep  in  his  posses- 
sion the  property  sequestered  in  the  case  of  Welsh  v.  Shields  et  al.j 
decided  last  year  by  this  court,  upon  which  property  the  plain- 
tiff claimed  a  privilege,  which  was  subsequently  recognized  by 
us  in  our  judgment.  By  the  decree  of  this  court,  it  was  ordered, 
that  the  amount  of  the  judgment  rendered  below  against  the  defen- 
dant Shields,  be  satisfied,  by  privilege,  out  of  the  proceeds  of  the 
property  sequestered  in  due  course  of  law. 

The  condition  of  the  bond  sued  on  specifies,  that  ^^  if  the  said 
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R.  R,  Barrow  and  Richard  H,  Grirmge^  or  either  of  tkem^  shall 
well  and  truly  satisfy  the  judgment  which  may  be  rendered  against 
the  said  Barrow  according  to  law,  then  it  is  to  be  and  remain  noU 
and  void ;  but,  otherwise,  to  remain  in  full  force  and  effect/ 
This  bond  recites  that,  ''Whereas  the  said  Barrow  is  desirous  to 
obtain  possession  of  the  property  sequestered  in  said  suit^  and  the 
said  property  was  left  in  his  hands  accordingly. 

The  defence  sets  up  that  Shields,  the  principal  defendant  in 
the  first  suit,  has  paid  to  the  plaintiff  the  amount  of  his  services 
as  overseer,  for  1841;  and  further  states  that  the  fact  of  pay- 
ment came  to  the  knowledge  of  the  defendants  since  the  trial  in 
said  suit;  that  Welsh  and  Shields  had  a  full  and  final  settle- 
ment of  all  indebtedness;  and  that  respondents  are  not  able  to 
plead  more  specially,  as  their  information  is  derived  from  the 
declarations  of  the  plaintiff,  who  did  not  state  the  time,  when 
the  payment  was  made,  &c. 

It  further  appears  that,  before  the  case  was  fixed  for  trial,  on 
the  motion  of  the  plaintiff's  counsel,  the  judge  d  quo  ordered 
the  whole  of  the  defendants'  answer  setting  up  payment  of  the 
amount  sued  for  to  be  stricken  out,  and  that  the  case  was  fixed 
for  trial  instanter.  The  defendants'  counsel  excepted  to  this 
opinion  of  the  inferior  court,  but  the  bill  of  exceptions  not  hav- 
ing been  brought  up  with  the  record,  the  counsel  have  agreed 
on  a  written  statement  of  the  point  in  controversy,  as  it  was 
presented  below  on  the  trial  of  the  motion. 

The  plaintiff  obtained  judgment  against  both  defendants,  in 
solido,  for  the  amount  of  the  judgment  rendered  in  the  first  suit* 
with  the  interest  and  costs  accrued  thereon;  from  which,  after 
a  vain  attempt  to  obtain  a  new  trial,  said  defendants  have  ap- 
pealed. 

It  seems  to  us  that  the  motion  of  the  plaintiff's  counsel  to 
strike  the  defendants'  plea  of  payment  out  of  their  answer,  and 
the  order  rendered  thereon,  was  rather  an  extraordinary  and 
irregular  proceeding.  It  is  true  that  the  answer  did  not  state 
the  time  at  which  the  alleged  payment  was  made ;  and  that,  if 
it  was  mstde  before  judgment  in  the  first  suit,  this  defence,  pei^ 
haps,  would  not  have  benefitted  the  defendants,  unless  they  were 
really  ignorant  of  it;  but  this  is  no  reason  why  the  defendants 
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should  be  protected  from  pleading  a  defence,  which,  if  well 
founded,  would  have  destroyed  the  plaintiff's  action,  but  which 
if  unfounded,  would  have  been  rejected  on  the  trial  on  the  merits. 
Code  of  Practice,  art.  330.  The  bill  of  exceptions  states  that 
the  court  d  qua  was  called  on  by  the  plaintiff's  counsel,  before 
proceeding  to  the  trial,  to  compel  the  defendants  to  amend  their 
answer,  so  as  to  declare  the  payment  therein  set  up  to  have 
been  made  subsequent  to  the  judgment  of  the  court  in  the  first 
case.  We  are  not  ready  to  say  that  the  plaintiff  had  any  such 
right ;  nor,  even  if  the  payment  had  been  alleged  to  have  been 
made  after  the  judgment,  that  the  plea  should  have  been  stricken 
out.  This  defence  set  up  by  the  defendants  was  either  availa- 
ble or  not.  They  might  have  put  interrogatories  to  the  plaintiff 
to. establish  the  fact  and  the  time  of  the  payment,  and  they 
were  precluded  from  doing  so,  by  their  pleas  having  been  re- 
jected and  stricken  out  of  their  answer,  previous  to  proceeding 
to  the  trial.  Moreover,  it  may  be  that  they  were  able  to  show 
the  circumstances  under  which  the  payment,  though  made  after 
the  judgment,  would  have  been  a  good  plea.  The  payment  is 
alleged  to  have  been  made  by  the  principal  debtor.  They  state 
that  they  were  ignorant  of  the  fact;  and  we  are  not  prepared 
to  say  that  when  a  principal  debtor  who  has  paid  the  obligation 
without  the  knowledge  of  the  security,  does  not  avail  himself  of 
the  plea,  such  security  should  not  be  permitted,  even  after  judg- 
ment against  the  principal,  to  oppose  such  payment,  in  an 
action  in  which  he  is  sought  to  be  made  personally  liable. 
There  was  originally  no  judgment  rendered  against  Barrow 
personally,  and  his  means  of  defence,  either  well  founded  or  not, 
could  not  properly  be  rejected  until  the  the  trial  of  the  case  on 
its  merits.  This  should  be  recognized  as  a  general  rule  in 
practice,  to  which  this  case  cannot  be  taken  as  an  exception. 
This  cause,  therefore,  if  this  were  the  only  question  at  issue  be- 
fore us,  should  be  remanded  for  a  new  trial  for  the  purpose  of 
reinstating  the  defendants'  plea  of  payment,  and  of  giving  them 
the  benefit  of  it,  if  available. 

But  there  is  a  fatal  objection  to  the  plaintiff's  maintaining  this 
action.    It  is  this :  this  suit  is  brought  upon  a  bond  taken  by 

the   sheriff  in  lieu  of  the  property  sequestered.    Although  it 
Vol.  IX.  68 
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states  that  the  obligors  shall  pay  the  amouni:  of  the  judgment 
to  be  rendered  below  against  Barrow,  it  was  received  as  a  se- 
questration bond,  within  the  meaning  of  the  280th  art.  of  the 
Code  of  Practice,  among  the  objects  of  which,  it  is  stated  that 
the  party  giving  bond  should  faithfully  present  the  property  se- 
questered, after  definitive  judgment,  &c.  We  have  often  said 
that  when  a  bond  is  taken  with  reference  to  a  law,  it  must  be 
construed  by  it ;  and  that  the  casual  insertion  in  a  bond  of  an 
additional  condition,  not  contemplated  by  the  legislature,  will 
not  bind  the  surety.  2  La.  399.  Now,  although  the  bond  sned 
on  stipulates  that  the  subscribers  thereof  shall  well  and  truly 
satisfy  the  judgment  which  may  be  rendered  itgainst  Barrow, 
who  was  then  in  possession  of  the  property,  and  against  whom 
the  sequestration  had  been  obtained,  it  is  clear  that  its  princi- 
pal, nay,  its  only  object  was  virtually  to  secure  the  presentation 
or  delivery  of  said  property,  after  the  judgment  which  might  be 
rendered  against  the  possessor  of  the  property  sequestered,  who 
was  not  the  principal  defendant  in  the  suit,  and  ag€tinst  whom, 
personally,  no  judgment  was  or  could  be  rendered.  According 
to  the  decree  of  this  court  already  alluded  to,  the  judgment 
rendered  below  against  the  defendant  Shields,  was  to  be  satisfied^ 
by  privilege^  out  of  the  proceeds  of  the  property  sequestered,  (then  in 
Barrow's  possession  under  the  bond)  in  due  course  of  law.  This 
was  the  judgment  rendered  against  Barrow,  who  became  bound 
thereby  to  deliver  the  said  property  to  the  sheriff,  according  to  law, 
in  order  that  the  plaintiff 's  judgment  against  Shields  might  be 
satisfied  out  of  the  proceeds  of  the  sale  thereof,  in  due  course  of 
law.  Surely,  this  did  not  entitle  the  plaintiff  to  proceed  by  suit 
immediately  against  the  subscribers  of  the  bond,  before  having 
taken  the  necessary  steps  to  procure  the  presentation  and  deli- 
very of  the  property  sequestered ;  and  to  claim  from  them  per- 
sonally the  amount  of  his  judgment  against  Shields.  It  was 
his  duty  to  issue  an  execution  against  the  latter,  to  be  levied  on 
the  property  sequestered,  and  then,  if  it  was  not  delivered  to  the 
sheriff,  on  due  demand  made  thereof,  this  refusal  or  neglect,  on 
the  part  of  the  obligors  under  the  bond,  would  have  entitled  him 
to  his  action  against  them,  to  be  indemnified  according  to  the 
penalty  stipulated  in  the  said  bond.     This  course  should  have 
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been  pursued,  in  order  to  put  the  obligors  in  default,  in  the  man- 
ner contemplated  by  law.  Code  of  Practice,  arts.  279,  280. 
Civil  Code,  arts.  2113,  2122.  6  Mart.  N.  S.  624.  And  the  plain- 
tiff having  failed  so  to  do,  previous  to  instituting  the  present 
action,  we  are  constrained  to  dismiss  it.  Non  constat  that  the 
property  sequestered  was  not  in  Barrow's  possession  at  the  time 
that  the  execution  should  have  issued,  and  that  he  was  unable  to 
deliver  it  then,  so  as  to  render  the  putting  in  default  a  useless 
and  nugatory  proceeding.  If  so,  it  was  the  duty  of  the  plaintiff 
to  show  the  fact  by  the  return  of  the  sheriff  on  the  execution, 
after  an  unsuccessful  attempt  to  obtain  its  delivery;  or  to  estab- 
lish that  our  requiring  it,  would  prove  inefficient. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  and  that  ours  be  for 
the  defendants,  as  in  case  of  nonsuit,  with  costs  in  both  court. 


In  the  cases  of  Peter  O.  Creiger  v.  John  Goodiuj  WUliam  D.  ( 

LeUmd  v.  Thomas  Barrett^  John  Walsh  v.  Frangois  PraloUf  and 
Vlger  Lauve  v.  George  Guth^  from  the  Commercial  Court  of  New 
Orleans,  the  judgments  below  were  affirmed  on  appeal,  in  New 
Orleans,  with  damages,  during  the  period  embraced  by  this 
volume. 
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ACCOUNT. 

1.  Wheie  there  has  heen  asettlement  of  accounts  hetween  paitners,  and  a  note 
given  by  one  to  the  other  kit  the  balance  found  dne,  on  an  allegation  of  error, 
the  former  may  go  into  an  investigation  of  the  acconnts,  and  show  that  the 
note  was  given  in  error;  but  the  aettlement  will  be  presumed  to  be  correct, 
mitil  the  contrary  is  shown  by  the  party  alleging  it  Rece'pted  acconnts  em« 
braced  in  such  a  settlement,  will  be  admissible  in  evidence,  subject  to  the  ri^t 
of  the  opposite  party  to  show  that  they  were  erroneoiisly  allowed. 

Cfreenv*  Olasscocky  119. 

3.  Where  an  account  has  been  settled  between  the  parties^and  a  balance  struck, 
the  account  must  be  regarded  as  an  entire  thing,  subject  to  proof  of  error ;  and 
the  debit /nde  cannot  te  given  keviteoe  without  the  credit  side.    Ik 

ACT,  AUTHENTia 

See  NoTABiAi.  Act. 

ADMINISTRATOR. 

See  Owfrnmom^  i 

ADMISSION. 

See  EmoDnrcib  47.  48.    Plbaddio,  VI. 

AGENCY. 

1.  Service  of  citation  of  appeal  on  an  agent  of  an  attomey-at>law  representing 
an  ahseniee,  is  insufficient    Chrkv.DdahtMSBaife,(^. 
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3.  An  account  rendered  by  a  clerk  or  book-keeper  of  a  merchant  or  trader,  ahow- 
fhg  a  balance  to  be  dne  to  the  party  to  whom  it  was  rendered,  is  not 
on  his  employers,  without  evidence  of  other  authority  than  that  nsuallj 
ferred  upon  such  an  agent,  who  has  no  more  power  to  state  an  account  and 
knowledge  a  balance  as  due  by  his  employers,  than  he  has  to  bind  them  by  sign- 
ing a  note.  To  acknowledge  a  debt,  the  power  must  be  express  and  speciaL 
C.  C,  2966.     Spears  v.  Turpin,  293. 

3.  The  master  of  a  vessel  is  authorised,  under  his  general  powers,  to  make  a  coo- 
tract  of  afiieightment,  and  the  owner  is  bound  to  perform  any  lawfiil  agreemeDt 
he  may  enter  into,  relative  to  the  usual  employment  of  the  vessel 

BergerciY.  FariAt  346. 

4.  Where  a  genera]  power  is  confided  to  an  agent,  a  party  contracting  with  him 
will  not  be  bound  by  afty  limitatian  which  the  principal  may  affix,  at  the  time 
or  afterwards,  by  distinct  special  instructions,  unless  knowledge  of  liiem  be 
brought  home  to  him.  So,  where  a  power  of  attorney  has  been  revdced,  the 
rights  of  one  vrbo  has  contracted  with  the  agent,  in  ignorance  of  the  xevnea- 
tion,  will  not  be  afiected  thereby.    lb. 

AMENDMENT. 
See  Pleading,  20. 

ANSWER. 
See  Pleadino,  IV. 

APPEAL. 

L  Fhm  what  Judgments  an  Jppeal  wiU  lie. 
TL  Appeal  Bond. 

UL  Parties  to  Appealf  and  Citation. 
TV.  Record  of  Appeal. 

y.  Ansu)er  of  AppeUee^  and  Matters  urged  for  the  farst  time  (^ier 
Appeal. 

VL  Right  of  Appellee  to  prevent  vnthdreoixd  of  Appeal. 
Vn.  Costs  and  Damages  on  Appeal. 

L  fVom  what  Judgment  an  Appeal  vnll  lie. 

1.  No  appeal  lies  to  the  Supreme  Court  where  the  amount  in  dispate  does  not 
exceed  three  hundred  dollars.  The  value  of  property  seized  by  a  shefiffto 
pay  taxes,  the  sale  of  which  was  enjoined  by  plaintiff  cannot  give  jnrisdlctioai, 
where  the  amount  of  taxes  due  is  less  than  three  hundred  doUan. 

Marsh  v.  Briant^  7. 

2.  No  appeal  will  lie  from  a  judgment,  in  an  action  by  a  wife  for  sepantio&fioDi 
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bed  and  board  and  of  property,  ordering  the  husband  to  pay  alimony  at  the 
rate  of  ten  dollars  a  month  pending  the  suit,  the  amonnt  not  exceeding  three 
hundred  dollars,  and  conmianding  him  to  return  to  the  matrimonial  domicil. 

Malony  v.  Her  Husband^  116. 

3.  No  appeal  will  lie  to  the  Supreme  Court  from  a  judgment  on  a  promissory  note 
for  three  hundred  dollars,  which  bore  no  interest,  though  interest  w  as  claimed 
in  the  petition  from  the  maturity  of  the  ]}ote,  and  allowed  by  the  judgment  from 
judicial  demand.  To  authorise  an  appeal,  it  must  appear  that  the  matter  in 
dispute  exceeds  three  hundred  dollars ;  and  as  no  interest  was  due  at  the  time 
of  citation,  the  claim  cannot  be  said  to  exceed  that  sum.  Constitution,  art  4, 
sect.  2.    C.  P.  874.     Coons  v.  Threldkeld,  153. 

n.  Appeal  Bond. 

4.  Where  the  bond  executed  by  an  appellant  is  for  a  smaller  amount  than  was 
required  by  the  judge,  the  appeal  will  be  dismissed.     Beasley  v.  AUen^  39. 

5.  The  appellee  is  not  entitled  to  a  dismissal  of  the  appeal,  where  the  bond  is 
not  equal  to  the  amount  required  for  a  suspensive  appeal,  but,  being  for  the 
amount  fixed  by  the  judge,  is  sufficient  for  a  devolutive  one. 

Parks  V.  Patien,  167. 

6.  The  insufficiency  of  the  bond  to  entitle  the  party  to  a  suspensive  appeal,  or  the 
&ct  that  it  was  allowed  after  the  time  had  elapsed  within  which  such  an  appeal 
could  be  granted,  does  not  entitle  the  appellee  to  a  dismissal  of  the  appeal ; 
but  it  will  operate  only  as  a  devolutive  one.    C.  P.  575. 

Jones  V.  FreUseriy  185. 

ni.  Parties  to  Appeal,  and  Citation. 

7.  To  entitle  a  third  person  to  appeal  from  a  judgment  between  others,  he  must 
show  that  he  is  aggrieved  by  it.     Field  y.  Etoell,  1. 

8.  A  motion  to  dismiss  an  appeal  on  the  ground  of  the  want  of  citation,  made  at 
the  third  term  after  the  record  was  filed,  must  prevail.    Hermann  v«  Rivers^  2. 

9.  Service  of  citation  of  appeal  on  an  agent  of  an  attomey-at^law  repiesenting 
an  absentee,  is  insufficient.     Clark  v.  Delahoussayey  5. 

10.  A  suggestion  of  the  death  of  the  appellee  before  the  commencement  of  the 
action,  made  by  the  appellant,  will  not  be  noticed,  where  the  opposing  counsel 
declares  in  open  court,  that  he  is  authorized  to  appear  for  the  representatives 
of  the  deceased,  and  waives  the  right  to  have  them  called  upon  to  defend  the 
cause.  Per  Curiam :  The  objection,  to  have  weight,  should  have  come  from 
them.     Stafford  v.  Mead,  142. 

11.  Where  the  record  shows  that  all  the  parties  interested  are  not  before  the 
court,  and  the  questions  asked  to  be  decided  were  not  acted  on  in  the  inferior 
court,  they  cannot  be  examined  on  appeal.    Blttdworih  v.  Hunter,  256. 

IV.  Record  of  Appeal. 

12.  Where  a  party  wishes  to  show  that  a  case  was  not  regularly  set  for  trial,  nor 
the  proper  notice  ghien,  he  must  cause  the  rules  of  the  court  of  the  first  in- 
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stance  to  be  certified  in  the  record,  or  it  will  be  presumed  that  the  easa  tM 
re^Iarly  tried.     McAuliffey,  DSstrihan,  468.   ' 

13.  In  every  appeal  die  evidence  on  which  the  judge  acted  must  be  bron^top 
in  the  record,  or  tlio  appeal  will  Ik?  dismissed.     Per  Curiam :    It  does  not  sii 

'  fice  that  the  jud^e  should  state  in  his  judfrment  that  "  due  proof  was  node," 
for  this  would  eimble  him  to  deprive  the  party  condemned  of  his  right  of  a|ipal 
on  questions  of  fact.     Janes  v.  Neiille,  478. 

14.  A  statement  of  facts  may  be  required  by  a  party  intending  to  i^iped,  at  asy 
time  before  appeal.     lb. 

V.  Ansiver  of  Appellee^  and  Matters  urged  far  the  first  time  ^fer 

Appeal. 

16.  Where  the  answer  of  an  appellee  prays  for  the  amendment  or  reinerBal  of 
any  part  of  the  judgment  appealed  irom,  it  must  be  filed  at  least  three  daji 
before  that  fixed  for  the  argument,  or  it  will  not  be  receiTed.    C.  P.  890. 

Blvdworih  T.  Jfiucter,  256. 

16.  Objections  to  the  testimony  of  a  witness,  must  be  made  on  the  trial  intliB 
lower  court ;  it  is  too  late  to  urge  them,  for  the  first  time,  after  an  appeal 

Beard  v.  Priiduari,  464. 

VL  Bight  of  Appellee  to  prevent  tvithdraioal  ofAppetd, 

17.  An  appellant  cannot  be  permitted,  in  any  case,  to  withdraw  his  i^ipeal,  wilb- 
out  the  consent  of  the  appellee.    C.  P.  901 .     Smiih  v.  MiUer,  1 17. 

Vn.  CostSy  and  Damages  on  Appeal, 

18.  Where  a  sum  improperly  allowed  as  special  damages,  is  remitted  by  the 
counsel  of  the  appellee  before  the  argument  of  the  case  on  the  appeal,  aad  the 
judgment  of  the  lower  court  is  affirmed  in  all  other  respects,  the  appellaiit  wiU 
be  condemned  to  pay  the  costs.    Brashear  v.  WUkins,  67. 

19.  Where  an  appeal  has  been  set  for  trial,  and  continued,  for  want  of  time,  till 
*    the  next  term,  a  prayer  for  damages  for  the  delay  occasioned  by  the  appeal,  filed 

at  the  second  term,  will  be  too  late.    C.  P.  886,  887,  888. 

Hebrard  v.  BoUenhagen,  16& 

ARREST. 

1.  Where  a  plaintifT,  after  judgment  against  the  debtor,  sues  to  recover  a  sum  of 
money  deposited  as  a  pledge  in  the  hands  of  the  sheriff  by  the  latter,  who  hid 
been  arrested,  he  must  show  the  forfeiture  of  the  pledge,  by  the  departure  of  bis 
debtor  out  of  the  State  within  the  period  during  which  he  was  bound  to  remain 
in  it ;  for  at  the  end  of  that  time,  the  debtor  had  a  right  to  resume  the  pledge. 

Dussin  V.  AUainy  394. 

2.  In  an  action  against  a  sheriff  for  taking  an  insufficient  pledge  for  die  appe8^ 
ance  of  a  debtor  who  had  been  arrested,  he  will  be  protected  by  showiif  that 
the  pledge  was  not  forfeited.    lb. 


INDEX.  5^S 

8.  Deibndant,  arreated  at  the  suit  of  plaintijQ^  deposited  an  amount  of  bank  notes 
in  the  hands  of  the  sheriff  as  a  pledge  for  his  appearance,  and  phuntiff,  a^r 
judgment  obtained,  levied  a  fi»fa,  on  the  notes,  and  requested  the  sheriff  to  sell 
them,  which  the  latter  refused  to  do.  Held,  that  his  refusal  rendered  him  liable 
to  the  plaintiff  tor  the  value  of  the  notes.    lb, 

ASSIGNMENT. 

1 .  It  matters  not  in  what  way  the  debtor  is  informed  of  the  transfer  or  assignment 
of  a  debt,  provided  it  be  shown  that  he  knew  that  his  former  creditor  is  divested 
of  all  right  to  the  debt  assigned,  and  that  such  knowledge  is  derived  from  the 
transferee  or  his  agent.    FUtU  v.  Franklin,  207. 

2.  The  definition  of  notice  in  the  23d  paragraph  of  art.  3522  of  the  Civil  Code, 
does  not  apply  to  notices  of  the  transfer,  or  assignment  of  debts.     3. 

3.  Notice  of  the  transfer  of  a  debt  secured  by  an  endorsed  note,  given  to  the  last 
endorser,  is  sufficient.  The  liability  of  several  endorsers  casmot  be  transfer- 
red to  different  persons.  Per  Curiam :  The  endorsers  are  each  bound  for 
the  whole  of  the  debt;  and  if  the  last  endorser  should  pay,  he  would  have  his 
recourse  against  the  endorser  inmiediately  preceding  him,  which  is  inconsis- 
tent with  a  right  to  transfer  the  liability  of  diflerent  endorsers  to  dif&rent 
transferees.    lb. 

ATTACHMENT. 

1.  Where  an  attachment  has  been  obtained,  under  the  7th  section  of  the  act  of  7 
April,  1826,  by  a  plaintiff  whose  debt  is  not  yet  due,  on  making  oath  that  his 
debtor  is  about  to  remove  his  property  out  of  Ihe  State  before  his  debt  becomes 
due,  and  swearing  to  the  other  facts  required  by  that  act,  evidence  will  be  ad- 
missible, on  the  part  of  the  defendant,  to  prove  conversations  and  declarations 
of  the  latter,  made  out  of  the  presence  of  the  plaintiff  previous  to  his  leaving 
the  State,  and  a  short  tune  before  the  attachment,  with  a  view  to  show  that  his 
removal  from  the  State  was  not  intended  to  be  permanent 

Offutt  V.  Edtaards,  90. 

2.  Where  an  affidavit  is  made  that  a  defendant  has  left  the  State  with  a  view  not 
to  return,  his  subsequent  return  will  not,  alone,  be  sufficient  to  dissolve  the  at- 
tachment, where  circumstances  render  it  probable  that  the  original  intention 
was  not  to  return ;  otherwise,  where  nothing  suspicious  existed,  or  where  an 
intention  to  return  is  proved.    lb. 

3.  Where  an  affidavit  is  made  for  an  attachment,  some  prima  facie  proof  must  be 
adduced  by  the  defendant  that  the  facts  sworn  to  are  not  true,  to  throw  the  bur- 
then of  proving  their  truth  on  the  plaintiff    lb. 

4.  Where  an  attachment  has  been  t&kBn  out  under  the  act  of  7  April,  1826,  but 
under  circumstances  that  did  not  justify  it,  the  defendant  is  entitled  to  compen- 
sation for  any  injury  he  may  prove  that  he  has  sustained  thereby,  and  for  the 
trouble  and  expense  to  which  he  may  have  been  subjected.  He  may  also  reco- 
ver what  he  has  paid  for  professional  services  in  dissolving  the  attachment ; 
Vol.  IX.  69 
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but  not  the  fees  of  the  counsel  employed  to  prosecute  his  claim  for  dungx^ 
His  right  to  damages  for  injury  to  his  reputation  and  credit,  depends  upon  the 
motive  of  the  plaintiff;  if  it  were  the  purpose  of  the  latter,  without  probable 
cause,  to  injure  or  harrass  him,  the  damages  should  be  exemplary ;  <i2iter,  if  no 
other  motive  induced  the  proceeding,  than  an  honest  desire  to  secure  the  pay- 
ment of  a  just  debt  lb. 
6.  The  remedy  by  attachment  is  a  harsh  and  severe  one,  and  should  not  be  ro* 
sorted  to  but  in  case  of  actual  necessity.    lb. 

6.  A  debtor  whose  property  is  attached  cannot  divest  himself  of  it,  so  as  to  definU 
the  rights  of  the  attaching  creditor.    Bach  v.  Goodrich,  391. 

7.  An  action  against  one  who  had  instituted  a  suit  against  plaintifib  by  attach- 
ment, in  which  there  was  judgment  in  favor  of  the  latter,  for  damages  beymid 
the  amount  of  the  attachment  bond,  on  the  ground  of  the  proceeding  being  ma' 
licious,  cannot  be  considered  as  an  action  on  the  bond  for  an  Ulegal  attHchmenf. 
It  is  in  the  nature  of  an  action  for  a  malicious  prosecution. 

SirUcal  V.  Smilh,  418. 

8.  Where  the  debtors  of  one  who  has  been  declared  a  bankrupt,  are  aware  ofths 
fact,  and  m  their  answers  to  interrogatories,  propounded  to  them  as  gamisfaeei 
in  an  attachment  suit,  state,  that  they  still  owe  the  debt,  without  mentionmg  in 
any  way  the  application  of  their  creditor  to  be  declared  a  bankrupt,  they  wffl 
be  liable  to  the  assignee  of  the  bankrupt,  though  they  have  paid  the  amoDot  of 
their  debt  to  the  plaintiff  in  the  action  in  which  they  were  made  gamiabeeS' 
Per  Curiam:  They  omitted  to  give  notice  of  a  fiu^t  which  they  were  bonnd 
to  disclose.    Nugent  v.  Opdyke,  453. 

ATTORNEY  AT  LAW. 

1.  Service' of  citation  of  appeal  on  an  agent  of  an  attorney  at  law  lepreseDtiDg 
an  absentee,  is  insufficient     Clark  v.  DeUtlunusayey  6- 

2.  It  is  no  defence  to  an  action  by  two  members  of  the  bar  aaaociated  in  the 
practice  of  law,  for  a  conditional  fee  promised  in  case  of  saccess,  that  one  of 
them,  having  been  raised  to  the  bench,  took  no  part  in  the  trial  of  the  case. 
Per  Curiam :  Where  busmess  is  entrusted  to  two  profossioual  gentlemen  a£- 
sociated  in  the  practice,  it  may  be  attended  to  by  either. 

Simon  v.  Braa^iMry  59. 

3.  A  promise  of  a  conditional  fee  to  an  attorney  at  law,  for  his  services  in  a  case, 
to  be  paid  in  the  event  of  a  decision  in  favor  of  the  obligors,  though  made  af- 
ter he  had  been  retained  in  the  case,  is  leg«l,andfor  a  sufficient  conaJdetitiflii, 
and  the  amount  may  be  recovered,  if  the  condition  be  fulfilled. 

Clay  V.  BdOiord^  308. 

BAIL. 

Bail  cannot  be  made  liable,  where  no  capias  ad  satisfaciendum  was  sued  oat  be- 
fore the  passage  of  the  act  of  28  March,  1840,  abolishing  impnaonmeot  for 
debt.    The  bail  was  discharged  by  that  act,  as  no  co.  m.  could  be  iasoed  after 
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ito  passage,  and  it  is  only  on  the  retam  of  such  a  writ  that  proceedings  can  be 
had  against  the  bail.     Waring  v.  Crawford,  291. 

BANKS. 

The  acts  of  the  14  and  26  March,  1842,  chaps.  d8,  167,  relative  to  the  liquida* 
tion  of  banks,  show  the  intention  of  the  legislature  to  have  been,  that  all  con- 
tests relative  to  the  liabilities  of  banks  put  in  liquidation,  should  be  cumulated 
before  the  court  which  pronounced  the  judgment  putting  them  in  liquidation. 
The  24th  sect,  of  the  act  of  14  March,  1842,  assimilates  the  proceedings  in 
relation  to  banks  in  liquidation,  except  where  otherwise  provided,  to  those  un- 
der the  laws  relative  to  the  voluntary  surrender  of  property,  and  thereby  estab- 
lishes a  concurso  in  a  modified  form. 

DorvtUe  v.  Cilisiens  Bank  of  Louisiana^  362. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 

L  Election  of  DomicU  as  to  Proniissory  Notes  in  favor  of 

Banks^  under  the  Act  of  13  Marchf  1818. 
n.  Cf  Notes  signed  by  one  of  the  Makers  as  Surety. 
UL  Transfer. 
IV.  ProUsL 

y.  Allegations  and  Evidence  in  Actions  on  BiUs  and  Notes. 
VL  Defence  to  Actions  on  BiUs  and  Notes.  , 

L  Election  of  DomicU  as  to  Promissory  Notes  in  favor  ofBanks^ 

under  the  Act  of  \^  March^  1818, 

1.  One  who  seeks  to  render  an  endorser  liable  under  the  act  of  13  March,  1818, 
relative  to  the  election  of  domicil  with  regard  to  promissory  notes  made  in 
fiivor  of  the  banks  of  this  State  (no  opinion  being  expressed  as  to  whether  that 
statute  be  stiU  in  force,)  must  show  notice  of  protest,  in  due  time,  at  the  place 
indicated  by  the  maker  as  his  elected  domicil,  which,  by  legal  intendment,  be. 
comes,  pro  hoc  vice,  the  domicO  of  the  endorser,  unless,  under  the  third  section 
of  that  act,  he  shall  have  elected  another  domicil  above  his  signature.  Where 
a  bank  relies  on  a  constructive  notice,  and  a  notarial  certificate  to  prove  it,  in 
a  case  in  which  the  banking-house  was  the  elected  domicil,  it  must  appear  from 
the  certificate  that  the  notice  was  left  at  the  banking-house,  and  addressed  to 
the  endorser  at  that  place.  A  certificate  that  the  notice  was  served  by  leaving 
it  with  the  cashier  of  the  bank,  is  insufficient ;  it  does  not  show  but  that  the 
notice  may  have  been  given  to  him  at  some  other  pktce  than  the  banking-house, 
nor  does  it  show  how  it  was  addressed. 

Union  Bank  of  Louisiana  v.  Smithy  75. 

n.  Of  Notes  signedby  one  of  the  Makers  as  Surety. 

2.  Where  in  an  action  on  a  joint  note,  it  is  shown  that  defendant  signed  it  as 
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BJttety,  he  will  be  liable  for  the  whole  amount,  though  on  the  fiice  of  the  instru- 
ment, as  a  joint  debtor,  responsible  only  for  half.     Butler  v.  Ford,  112. 

m.  Transfer. 

S.  Notice  of  the  transfer  of  a  debt  secured  by  an  endorsed  note,  given  to  the  last 
endorser,  is  sufficient  The  liability  of  several  endorsers  cannot  be  tmnsfened 
to  different  persons.  Per  Curiam :  The  endorsers  are  each  bound  for  the 
whole  of  the  debt  >  and  if  the  last  endorser  should  pay,  he  would  have  his  re- 
course  against  the  endorser  immediately  precedmg  him,  which  is  inconsistent 
with  a  right  to  transfer  the  liability  of  different  endorsers  to  different  trans- 
ferees.   Flint  V.  Franklinj  207. 

4.  Where  a  note,  taken  in  the  ordinary  course  of  business,  before  maturity,  &r 
fuU  value,  and  without  notice  of  any  equities,  is  sold  at  a  sherifTs  sale  under 
nji.fa.  against  the  holder,  the  purchaser  will  acquire  all  his  right,  title  and  in- 
terest; and  this,  though  public  notice  may  have  been  given  at  the  dme  of  the 
sale,  of  equities  existing  between  the  original  parties  to  the  sale.  Such  a  no- 
tice cannot  prevent  the  purchaser  from  being  subrogated  to  all  the  rights  of  the 
defendant  in  execution,  nor  vary  those  rights  in  the  slightest  degree.  C.  C. 
2598,  2616.    Adams  v.  Avery,  431. 

IV.  Protest. 

5.  Action  by  the  holders  against  the  endorsers  of  an  inland  bill  of  exchange, 
protested  for  non-payment.  Plaintiffs  received  the  protested  bill  two  or  three 
days  after  protest,  but  no  notice  was  given  to  the  endorsers.  Several  days 
after,  (plaintiffs  received  by  mail,  under  cover  from  the  notary,  notices  address- 
ed to  the  endorsers,  and  on  the  next  day  they  put  them  into  the  postoffice.  It 
was  not  shown  that  the  notices  were  correctly  addrossed  to  the  domicils  of  the 
endorsers :   Jlddf  that  thero  must  be  judgment  as  in  case  of  nonsuit. 

New  Orleans  GasliglU  and  Banking  Company  v.  Brice,  110. 

6.  The  executor  of  a  deceased  endorser  is  the  proper  person  on  whom  to  serve 
a  notice  of  protest,  though  the  instituted  heir  may  have  been  admitted  as 
heir,  and  have  given  security  and  taken  possession  of  the  property,  where  the 
executor  has  not  rendered  any  account,  nor  received  from  the  heir  the  money 
necessary  to  pay  the  debts  of  the  succession.  Per  Curiam:  Creditors  may 
look  to  the  executor  as  the  proper  representative  of  the  estate  until  he  has 
been  discharged,  especially  where  the  instituted  heir  resides  out  of  the  State. 

New  Orleans  and  CarroUton  Rail  Road  Company  v.  Kerr,  122. 
7.  Where  an  endojser,  living  about  fifteen  miles  from  the  place  whero  the  pro- 
test was  made,  has  a  box  in  the  post-office  at  that  place,  and  is  in  the  habit  of  r»- 
ceiving  his  letters  there,  a  notice  of  protest  addressed  to  him  there,  will  be  good 
under  the  second  section  of  the  act  of  13  March,  1827,  though  there  be  ano- 
ther office  nearer  to  his  residence,  it  being  proved  that  he  never  received  any 
letters  or  papers  through  it.  lb, 
8.  The  rule  that  notice  of  protest  of  a  bill  or  note  must  be  sent  to  the  poet-office 
nearest  to  the  residence  of  the  party  intended  to  be  charged,  is  a  general  coe, 
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but  not  of  umversai  application.  The  rule  is  foonded  on  the  presumption  that 
die  endorser  will  receive  notice  earlier,  if  directed  to  the  post-office  nearest  to 
his  residence :  but  this  presumption  ceases  where  the  difference  in  the  distance 
of  the  two  offices  is  but  small,  and  it  is  shown  that  the  party  is  in  the  habit  of 
receiving  his  letters  and  papers  at  the  office  which  is  the  more  distant. 

New  Orleans  and  CarroUlon  Rail  Road  Company  v.  Roberty  130. 

9.  A  notice  of  protest  directed  to  a  party  at  the  postoffice  from  which  he  receives 
his  letters,  being  the  nearest  to  his  residence,  and  deposited  there,  is  insufficient 
under  the  second  section  of  the  act  of  13  March,  1827.  The  notice  must,  in 
addition,  be  addressed  to  him  at  his  domicil,  or  usual  place  of  residence. 

Harris  v.  Alexander,  151. 

IT).  Under  the  general  commercial  law  prevalent  in  most  of  the  States,  the  post* 
office  is  to  be  used  as  a  means  of  conveyance,  not  as  a  place  of  deposit  for  no- 
tices of  protest ;  and  a  notice  directed  to  a  party  at  the  nearest  post-office,  and 
the  one  from  which  he  receives  his  letters,  aed  deposited  there,  would,  under 
its  provisions,  be  insufficient    Ih, 

11.  Where  a  notice  of  protest  addressed  to  an  endorser  by  mail,  is  directed  to 
the  postoffice  nearest  to,  and  in  the  same  parish  with  his  residence,  the  name 
of  the  post-office  and  the  State  being  mentioned,  it  will  be  sufficient,  though 
the  name  of  the  parish  be  not  inserted  in  the  address,  nor  any  further  specifi- 
cation of  his  dimicil  or  usual  place  of  residence.  Act  13  March,  lS27,  }.  2. 
Mavner  v.  Spurlock,  161. 

12.  The  omission  of  the  names  of  the  drawees  of  a  bill,  in  the  description  of  the 
draft  in  the  notice  of  protest  to  an  endorser,  is  unimportant,  where  the  date, 
amount,  and  names  of  the  drawer  and  payee,  are  mentioned.  Per  Curiam  : 
The  law  has  not  pointed  out,  nor  required  any  particular  form  of  notice ;  it  is 
sufficient  if  the  party  to  whom  it  is  sent,  is  enabled  to  ascertain  therefrom  the 
nature,  and  extent  of  the  obligation,  which  has  become  the  subject  of  the  pro- 
test,   lb. 

13.  Where  an  endorser  who  resides  alternately  in  difierent  parishes,  and  has 
not  declared  in  the  manner  prescribed  by  law,  his  intention  of  fixing  his  prin- 
cipal establishment  in  either,  is  in  the  habit  of  receiving  his  letters  and  papers 
at  the  two  postroffices  nearest  to  his  different  places  of  residence,  a  notice  of 
protest  sent  to  either  will  suffice.     Crawford  v.  Read,  243. 

14.  The  signature  of  two  witnesses  to  the  protest  of  a  bill  or  note,  is  not  required 
by  any  law.    The  first  section  of  the  act  of  14  February,  1821,  requires 
that  two  witnesses  shall  attest  the  entry,  made  by  the  notary  in  his  books,  of, 
the  manner  in  which  notices  to  the  drawers  and  endorsers  have  been  served  or 
forwarded ;  but  this  has  nothing  to  do  with  the  protest  itself.    lb. 

Id,  The  omission  to  name  the  parish  in  which  the  post-office  is  situated  to  which 
notice  of  a  protest  is  sent,  is  not  JGeital,  provided  the  post-office  be  the  nearest 
to  the  residence  of  the  party  notified.    lb, 

16.  Ai  a  general  rule,  whenever  the  mail  is  resorted  to  as  the  means  of  convey- 
ance of  a  notice  of  protest,  the  notice  must  be  sent  to  the  post-office  nearest 
to  the  residence  of  the  party,  addressed  to  him  at  his  domicil,  or  usual  place  of 
residence.    Priestly  v.  Bisland,  628. 
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y.  Allegations  and  Evidence  in  actiong  on. 

17.  A  general  allegation  of  a  demand  of  payment  previouB  to  the  inception  of 
suit  on  promiBsory  note,  is  sufficient  to  authorise  proof  of  demand  at  the  pkce 
of  payment  mentioned  in  the  note.    Parker  v.  Bernard,  18. 

18.  The  certificate  of  a  notary  that  the  parties  to  an  inland  bill  of  exchange, 
protested  for  non-payment,  were  notified  of  the  protest  on  the  day  that  it  via 
made,  by  notices  to  the  drawer  and  endorsers,  enclosed  in  a  letter  put  in  the 
mail  and  directed  to  the  last  endorser,  is  insufficient  to  prove  notice  under  the 
act  of  13th  March,  1827. 

New  Orleans  Oas  Light  andBanking  Company  v.  Brice^  1 10. 

19.  Where  the  payee  of  a  bill  of  exchange  or  promissory  note,  having  endoned 
it  in  blank,  again  becomes  the  holder,  he  may  recover  on  it,  though  there  be 
subsequent  endorsements  in  full  upon  it,  without  showing  any  receipt,  or  en- 
dorsement back  to  him,  fix)m  any  of  the  endorsers,  whose  names  he  may  strike 
out,  or  not,  as  he  pleases.    H6brard  v.  BoUehhagetij  165. 

20.  By  the  first  section  of  the  act  of  1 3  March,  1 827,  the  mention  made  by  a  noUiy 
in  his  protest  of  the  demand  made  upon  the  drawer,  acceptor,  or  other  penon 
on  whom  an  order  for  the  payment  of  money,  or  biU,  or  note,  is  drawn  or  given, 
and  of  the  manner  in  which  it  was  made,  is  sufficient  proof  thereof ;  and  a  cer- 
tified copy  of  such  protest,  is  evidence  of  all  the  matters  therein  stated.    3, 

31.  Where  the  original  protest  of  a  bill  or  note  was  produced  in  evidence  on  the 
trial  below,  without  objection,  the  iojct  that  that  the  record  does  not  show  that 
the  protest  had  been  recorded  by  the  notary,  pursuant  to  the  act  of  14  Februa- 
ry, 1821,  is  immaterial.  It  the  absence  of  any  proof  that  it  was  not  recorded, 
it  will  be  presumed  that  the  notary  complied  with  the  kw. 

Pogne  V.  Mckmojif  158.    Mainer  v.  SpurJodk^  161. 

22.  Where  the  defendant  denies  that  any  consideration  was  given  for  a  promis- 
flory  note  on  which  he  is  sued,  the  plaintiff  must  prove  the  consideratioii,  or  be 
cannot  recover.    Copley  v.  McFarland,  1 83. 

VX  Defence  to  action  on. 

23.  Defendant  signed  a  promissory  note  as  agent  for  J.  F.,  a  third  person,  paya- 
ble to  his  own  order,  and  having  endorsed  it  in  his  own  name,  presented  it  to 
pfafnt'ffiy  for  discount.  The  latter  not  being  satisfied  that  defendant  was  au- 
thorized to  sign  as  agent,  without  his  knowledge  or  consent,  struck  out  the 
words  *'  For  J.  F. "  under  his  signature  as  maker,  and  erased  his  name  as 
payee  and  endorser ;  and,  on  the  substitution  of  a  new  payee  and  endorser, 
discounted  the  note.  In  an  action  against  defendant:  HeM,  that  plaintifls 
could  not  mutilate  the  note,  and  bind  the  appellee  as  drawer,  without  his  con- 
sent   Louisiana  State  Bank  v.  Fuselier,  26. 

24.  A  fi»  fa.  having  been  levied  on  a  note,  drawn  by  a  third  person,  payable  to 
another  or  bearer,  as  the  property  of  the  defendant  in  execution,  in  whose 
possession  it  was,  the  latter  wrote  his  name  on  the  back  of  the  note,  as  he 
stated  at  the  time,  for  the  purpose  of  identifying  it  The  name  of  the  htter 
was  not  mentioned  in  the  description  of  the  note  in  the  sheriff's  advertise- 
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ment  of  its  sale,  nor  alluded  to  in  the  deed  from  him  to  the  purchaser.  That 
officer  testified,  that  he  did  not  consider  the  defendant  in  execution  as  guaran- 
tying the  payment  of  the  note ;  that  he  sold  it  as  the  property  of  the  latter, 
according  to  the  terms  of  the  advertisement ;  that  the  defendant  in  execution 
was  not  present  at  the  sale,  and  gave  no  notice  that  he  did  not  consider  himself 
liable  on  it;  and  that,  he  thinks,  the  purchaser  bought  it  on  the  fiiith  of  the 
endorsement  of  the  defendant  in  execution.  An  assignee  of  the  purchaser 
having  pleaded  the  amount  of  the  note,  in  compensation  of  a  claim  sued  on 
by  the  defendant  in  execution :  Held,  that  the  endorsement  was  made  only  to 
identify  the  note ;  that  the  note  was  neither  advertised  nor  sold  as  secured  by 
the  endorser's  liability,  but  was  seized  and  sold  as  his  property ;  and  that  hia 
own  endorsement  cannot  be  considered  as  making  any  part  of  the  property  on 
which  the  execution  was  levied.    Kennard  v.  Gusiine,  170. 

25.  To  entitle  the  maker  of  a  promissory  note  to  plead  a  debt  due  to  him  by  the 
payee  as  an  oflBset,  when  sued  by  a  bonajide  endorsee,  the  maker  must  prove 
that  the  note  was  transferred  after  maturity.     Gordon  v.  Doumes,  365. 

26.  The  decisions  that  the  word  executor  or  administrator,  affixed  to  the  name  of 
the  maker  of  a  note  or  draft,  are  mere  words  of  description,  neither  adding  to, 
nor  diminishing  the  personal  responsibility  of  the  party  using  them,  and  that 
an  executor  or  administrator  has  no  authority  to  bind  the  estate  by  notes  or 
drafts,  mean  only  that^an  executor  or  administrator  cannot,  by  making  or  en- 
dorsing a  note  or  draft  in  his  official  capacity,  bind  the  estate  when  not  origi- 
nally liaUe  £;>r  the  debt,  but  that  he  will  thereby  render  himself  responsible^ 
individually,  for  the  amount.     GiUet  v.  Racked^  276. 

See  Pbsscbiftion,  1,  2, 
BOUNDARY. 

1.  In  an  action^of  boundary  between  parties,  both  of  whom  claim  under  the 
United  States,  the  controversy  will  be  decided  according  to  the  laws  of  this 
State.     Sprigg  v.  Hooper,  248. 

2.  Any  reference  to  the  titles  of  the  parties  in  an  action  of  boundary,  is  only  for 
the  purpose  of  establishing  the  boundaries  in  accordance  with  them,  and  not 
to  determine  who  is  the  legal  owner.  C.  C.  837, 839,  841 .  This  action  may  be 
brought  by  the  owner,  or  by  any  gob  who  possesses  as  owner.    C.  C.  826.    K. 

BUILDER. 
See  Undehtakeb. 

CITATION. 

1.  Where  one  resides  alternately  in  difl&ient  parishes,  and  has  made  no  decla- 
ration, in  the  mode  prescribed  by  law,  as  to  his  intention  to  fix  his  principal 
establishment,  he  may  be  cited  in  either,  at  the  option  of  the  party  interested. 
C.  C.  42, 43, 44,  45.    C.  P.  166.     Crawford  v.  Read,  243. 
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2.  In  proceedings  to  remove  an  executor,  curator,  or  other  administrator  of  a 
succession,  notice  or  citation  to  the  defendant  is  indispensable ;  without  it, 
the  proceedings  will  be  null  ab  initio.  The  mode  of  removal  has  not  been 
altered  by  the  act  of  16  March,  1842,  chap.  120.  Siuxession  cf  Whit^—Re' 
hearing,  354* 

See  Appeal,  8,  9» 
CLERK  OP  COURT. 

1.  Where  a  new  trial  has  been  granted  after  judgment  signed,  the  clerk  cannot 
disregard  the  order,  and  issue  execution,  though  the  court  may  have  erred  in 
allowing  a  new  trial.  He  is  but  a  ministerial  officer,  and  has  no  right  to 
take  upon  himself  to  decide  whether  a  new  trial  was  improperly  granted  or 
refused.     Smiik  v.  Delahoussayey  50. 

%.  The  act  of  19th  February,  1825,  relative  to  the  recording  of  judicial  pro- 
ceedings, was  intended  to  provide  more  effectually  for  the  preservation  of  the 
evidence  of  judicial  decisions ;  and  it  is  as  much  the  duty  of  clerks  of  comt 
to  comply  with  its  provisions,  as  to  perfbnn  any  other  official  duty  for  which 
they  are  allowed  a  fixed  compensation.    Matter  cf  J.  T.  Mason,  105. 

CODES,  ARTICLES  OF,  CITED,  EXPOUITOED,  &c. 

L  CivU  Code. 

II.  Code  of  Practice, 

I.  Civil  Code, 

10.  Written  instruments,  by  what  laws  goveraed.     Succession  of  Padaoooi^ 
438. 

42, 43,  44, 45.  Domicil.     Crawford  v.  Read,  243. 
124, 127.  Husband  and  Wife.    Ross  v.  Ross,  173. 
iSS,  271.    Minor.    Davis  v.  Thompson,  198. 

272.  Hall  V.  Parks,  138.    Davis  v.  Thompson,  198. 

273.  Davis  v.  Thompson,  198. 

341.  Loioe  v.  Armant,  236. 

345.  Spencer  v.  Conrad,  78. 

346. HaU  v.  Parks,  138.    Parks  v.  Patten,  167. 

376,  377.  Breaux  v.  Carmauche,  36. 

379.  .^_.  HoUiday  v.  Marionneaitx,  505. 

456, 457.  Immoveables.     Bludwortk  v.  Hunter,  256. 

483.  Disposition  of  property  by  non-residents.     Succession  cf  Padswood,  438. 

819,  820,  821,  825,  826,  ;837,  839,  841,  848,  849.      Action  of   boundaiy. 

Sprigg  V.  Hooper,  248. 
857.  Obstruction  of  use  of  navigable  rivers,  &c.     VaUette  v.  PaUen,  367. 
589.  Powers  of  city  corporations  as  to  improvements  of  public  places,  riven^ 

&c.     WorsUy  v.  Second  MunicipcUily  of  New  Orleans,  324. 
1051.  Successions.    Davis  v.  Thompson,  198. 
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1168, 1169.  Socceesions.     Oardwery,  Brashear^  61. 
1272, 1281, 1304.  Judicial  partition.    Marsh  v.  Marsh,  46. 
1397, 1398, 1399, 1400, 1407, 1408.  Successions.     GiUet  v.  jRac^2,a76. 
1633.  Minor,  donations  to.     Spencer  t.  Conrad,  78. 

1761, 1762.  Natural  obligations.     Worsley  y.  Second  Mumcipalkyqf  New  Or- 
leans, 324. 
1840.  Contracts.    Jenkins  v.  FeUon,  200. 
1841  {12.  Sale.    MercharUs  Insurance  Company  y.  Addison,  4S6. 
1842, 1843.  Contracts.    Planters  Bank  qf  Mississippi  y.  Watson,  267,  note. 

1884. McKeraU  v.  McMiUan,  19. 

1905. White  v.  Kearney,  496. 

1906  to  1914. Preston  v.  Brashear,  62. 

1915. lb.  Planters  Bank  qf  Mississippi  v.  Wo^Mm,  267  note. 

1916  to  1920.  Preston  v.  Brashear,  62. 

I960. McKeraU  v.  McMiZon,  19. 

1963, 1964, 1966. Planters  Bank  of  Mississippi  v.  Watson,  267,  note. 

1972.  C^ctfev.  St.  Denis,  231. 

1982. Planters  Bankqf  Mississippi  v.  Watson,  267,  note. 

1989. • Bayers  v.  Vinson,  618. 

2042. Knight  y.  Hemnes,  3TJ. 

2080.  Action  against  joint  obligors.    Marsh  v.  Marsh,  45.    Amu  t.  BoniJE  ^ 

I/minaTia,  348. 

2082. Amis  y.  Bank  (f  Louisiana,  348. 

2113, 2122.  Contracts.     Welsh  y.  Barrow,  636. 

2140. Parks  v.  Patten,  167. 

2166,2167.  Subrogation.    NichoUsy.  His  Creditors,  A16. 

2169, 2160,  2161.  Imputation  of  payment    FoUain  v.  OrUlion,  606. 
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2206.  ^— «  Cop2ey  y.  Lambeth,  137. 

2266.  Transfer  of  imlHoyeables.    Freret  y.  Meux,  414. 

2266.  Labiche  y.  JoAan,  30 

2280,  2281.  Quasi-contracts.     Worsley  y.  Second  Municipdlity  cfNws  OrUanMi 

324. 
2369.  Husband  and  Wife.    Duriaux  yt  Doiron,  101. 
2416.  Sale.    Freret  y.  Meux,  414. 

2427.  '- Marks  y.  Landry,  625. 

2460.  Farmer  y.  Fwik,  361. 

2466. ^-^  LaUaiide  y.  Lee,  614. 

2456.  Planters  Bank  cf  Miseissippi  tr.  Waisotii  267,  nete. 

2496.  Lacour  y.  Landry,  629. 
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2531.  Sale:     Stone  v.  Tew,  193.    Ferraud  v.  Claibomey  434. 

2636.  Fuller  v.  HarTnan,  206.    Freret  v.  Meux,  414.    Ferrmi  t, 

Claiborne,  424,    Lallande  v.  Lee,  614.     Barrow  v.  Wr^gH  6SS. 

2637.  Ferraud  v.  Claiborne,  424. 

2684,  2686.  Frerei  v.  JWewo:,  414. 

2686.  •^—  Succ^non  of  Boudousquii,  406.     Freret  ▼.  Meuo;,  414. 

2587,  2688.  Freret  v.  Meux,  414. 

2689.  ■  Succession  of  Boudousquii,  406. 

2598. Fuller  v.  Harman,  206.     Adams  v.  Avery,  431. 

2599.  FwZ&r  v.  Harman,  206. 

2601.  Freret  v.  Meux,  414. 

2616.  .  Adams  v.  Avery,  431. 

2704.  I  Nicholls  v.  //m  Creditors,  476. 

2733.  Contracts.     Tremont  v.  Harris,  23. 
2794._^PartiieT8hip.     Priestley  v.  Bisland.  426. 
2966.  Mandate.     Spears  v.  T^^rpiTi,  293. 

2972.  PoZmer  v.  SmitA,  396. 

3026.  Surety.     Gi/Zet  v.  IZoc^  276. 

3182.  Privilege  of  Wife.     Stafford  v.  Me<u2, 142. 

3269,  3277.  Mortgage.    Linton  y.  Purdon,  482. 

3290,  3294.  -— »— —  Planters  Bank  of  Mississipi  v.  Watsan^  287,  note. 

3357.  i$mt/A  v.  Moore,  66. 

3424.  Prescription.     Courtebray  v.  AtZx,  603. 
3473.  ......_  Mar&«  v.  Landry,  626. 

3486.  Parker  v.  Bernard,  18.    Ifoys  v.  Mar«^  26.     Btitfer  t.  Fon^ 

112.     Courtebray  v.  Ut/s,  603. 

3516,  3617-  Butler  v.  Fori,  112. 

3518.  lb.  Courtebray  v.  Rils,  503. 

3622,  { 23.  Definition  of  Notice.    Flint  v.  Frankltn,  207. 

}27  Precarious.    Planters  Bank  of  Misn$sippi'v,  Wat9on,2&1, 

note. 

II.  Code  of  Practice. 

35.  Equitable  action.    McKeraU  v.  AfcMtTZan,  19.    Ddtlanc  ▼.  JIfoiUon,  48. 

44.  Action  of  Revendication.    Broughton  v.  King,  216. 

71.  Hypothecary  action.    MaskeUv,  Merriman,  69. 
1 18.  Action  against  married  women.     Stone  v.  Tew,  192. 
128.  Jurisdiction  of  Parish  Courts.     Coons  v.  7^re2d%e2i2.  163. 
166,  {  2,  3.  Actions  where  to  be  brou^t.    Marsh  t.  Afardb,  46. 

166.  Crawford  v.  jReai,  243. 

269.  Attachment     ShUcaly,  Smithy  418. 

279,  280.  Sequestration.     Welsh  v.  Barrow,  536. 

312,  316.  Judgment  by  default    Joms  v.  NeviUe,  AIS. 

327.  Answer.     Boyers  y.  FtTUon,  618. 

330.  Exceptions.     Wels^  v.  Barrow,  535. 

346.  Peremptory  exceptions.    Boyers  v.  Ftnson,  618. 

348.  Intenogatories  to  parties  to  the  action.    McKeraU  v.  McMilkm,  19. 


INDEX.  555 

349,  350,  361,  362.  Interrogations  to  parties  in  the  action.     Baker  v.  Oarlidi, 

126. 
363.  — — — — — ^^  lb.    Ross  V.  Ross,  173. 

364. McKerall  v.  McMUlan,  19.     Baker  v.  Garlick,  126. 

866,  366.  Baker  V,  Oarleck,  126. 

376.  Reconvention.     Senical  v.  Smith,  418. 

386.  Judgment  against  warrantors.     Smith  v  Dekthoussaye,  60. 

396,  397.  Opposition  of  third  persons.    McDonogh  v.  Z>02/2e,  302. 

419.  Amendments  to  petition  after  issue  joined.     Spencer  v.  Conrad,  78. 

491.  Discontinuance.     Warfield  v,  Ludewig,  ^AO. 

622,  628.  Verdict  of  jury.     Simon  v.  Brashear,  69. 

648.  Judgment.    Kershaw  v.  Delahoussaye,  77.    Planters   Bank  cf  Missis^ 
sippi  V.  Wa/5on,  267,  n(rfc. 

649,  660,  661,  662.  Costs.    Kershaw  v.  Delahoussaye,  77. 

660.  New  trial.  Union  Bank  cf  Louisiana  v.  Robert,  177.  WeZs^v.  Barrow,  620. 

661. Union  J9an/c  of  Louisiana  v.  Robert,  177. 

676.  Appeal.    Jones  v.  FreUsen,  186. 

604  to  613.  Action  to  annul  judgment.     Trichel  v.  Bordelon,  191. 

617,  629.  £bcecution  of  judgments.     McDonogh  v.  Doyle,  302. 

641.  Fieri  facias.    Planters  Bank  of  Mississippi  v.  Wa/507i,  267,  no<«. 

643,  646,  664. Caldenooodv,  Prevost,  182. 

666,  661. HaUev.  RUs,  609. 

670.  — — ^—  Jones  V.  Frellsen,  186. 

671,  676,  676.  Phelps  v,  Righlor,  631. 

678.  fifmirA  y.  Moore,  66.    fliiife  v.  RUs,  609. 

680.  PAeZps  V.  Rightor,  631. 

686,  686. Follain  v.  Broussard,  72, 

690,  696.  — —  Succession  of  Boudousquie,  406. 

708.  Consequences  of  adjudication  at  judicial  sales.    Follain  v.  Broussard,  72. 

710.  Payment  of  price  by  purchaser  at  judicial  sales.    Freret  v.  Meux,  414. 

711.  Eviction  of  purchaser  at  judicial  sales.    FuUer  v.  Harman,  206. 

734.  Executory  piocess.    Nash  v.  Johnson,  8.    Planters  Bank  of  Mississippi 

V.  Wio/soTi,  267,  ffote. 
736,  746.         m  Nash  v.  Johnson,  8. 

746,  747,  762.  — — ^  Planters  Bank  of  Mississippi  v.  Wa/son,  267,  no/e. 
849,  860,  861.  Prohibition.     Stale  v.  Judge  of  Fourth  District,  480. 
874.  Jurisdiction  of  Supreme  Court.     Coons  v.  Treldkeld,  163. 

886.  Proceedings  in  Supreme  Court.    Hebrardy.  Bollenhagen,  1^6. 

887.  lb.  Bludworth  v.  Hunter,  266 . 

888.  Hebrard  v.  Bollenhagen.  166. 

890.  Bludvx^ih  v.  Hunter,  266. 

901 Smithy.  MUhr,  117. 

902. Jlfi/o  V.  Lyncfc,  98.    jBoycrs  v.  Vinson,  6l8 

906.  • Planters  Bank  of  Mississippi  v.  Watson,  267,  note. 

906.  Successioot.     Gardiner  v.  Brashear,  61. 
989.  GtOrf  V.  llflcAirf,  276. 
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lOlSp  1014.  Succesuons.     Suoceision  of  WAtte,353. 
10|5.  1016.  Removal  of  tutors  and  curators  of  interdicted  persons.    LiSarir. 
,  Eemp,  143.     Succession  of  WhUe — Rehearing,  354. 

1017. Succession  cf  Wkiie,  353.    lb.    Rehearing,  354. 

1018.  Removal  of  curators  of  vacant  estates  and  absent  heirs,  and  of  ezecnton 

and  administrators.     lb,    353,  354. 

1019. .. Succession  of  WhUe— Rehearing,  Z6i. 

1055,  1056,'  1057.  Judgments  against  successions.     Gillet  v.  Rachal,  276. 

COMPENSATION. 

1.  Compensation  does  not  take  place  where  either  of  the  debts  is  unliquidated. 
C.  C.  2205.    Copley  v.  Lambeth.  137. 

2.  Compensation  does  not  take  place  by  operation  of  law,  between  accounts  doe 
to  a  partnership,  and  those  due  individually  by  its  members. 

Leicis  v.  Moore,  196. 

3.  To  entitle  the  maker  of  a  promissory  note  to  plead  a  debt  dae  to  him  bj  the 
payee  as  an  offset,  when  sued  by  a  bona  Jide  endorsee,  the  maker  must  prove 
that  the  note  was  transferred  after  maturity.     Gordon  v.  Downes,  265. 

4  A  party  sued  as  the  maker  of  a  promissory  note,  cannot  plead  in  compeusatioD 
law  costs  paid  by  him  in  suits,  not  yet  decided,  commenced  against  peraonfl 
dbturbing  him  in  the  possession  of  land  sold  to  him  by  the  plaintiff  and  for 
which  the  latter  may  be  ultimately  responsible  under  his  warranty  as  vendor. 
The  costs  are  not  yet  due.    C.  C.  249{^.    Lacour  y.  Landry,  529. 

CONFLICT  OP  LAWS. 

1.  The  law  establishing  and  regulating  the  matrimonial  community  of  gains  is 
a  real  statute,  operating,  where  the  parties  were  not  married  in  this  State,  only 
on  property  acquired  here.     Succession  of  Padcwood,  438. 

2.** As  a  general  rule  personal  property  has  properly  no  other  siltts  than  the  domi- 
cil  of  the  owner,  and  its  disposition  or  transmission  by  contract,  or  inheritance, 
depends  upon  the  law  of  the  owner's  domicil,  saving  the  rights  acquired  by 
creditors  by  attachment,  or  otherwise,  before  delivery  or  notice.  This  is 
especially  true  of  debts  which  follow  the  person  of  the  owner  or  creditor'  Ih, 

3.  The  deceased  and  her  husband,  having  removed  from  this  State,  resided  in 
another  at  the  time  of  her  death.  A  part  of  a  crop  raised  on  a  plantation  belong- 
ing to  the  community  in  this  State,  having  been  sold  by  an  agent  here  before  the 
death  of  the  wife,  the  proceeds  were  deposited  to  the  credit  of  the  husband  in 
a  bank  in  this  State,  and  subsequently  remitted  to  him  in  negotiable  ce^ 
tificates  of  deposit.  Hdd,  that*  the  produce  of  the  plantation,  no  longer  ex- 
isting in  kind,  but  having  merged  in  a  debt  due  from  the  bank,  could  not  be 
identified ;  that  the  amount  deposited  became  the  property  of  the  husband,  attbe 
place  of  his  domicil ;  and  that  its  distribution,  or  inheritance,  depends  on  the  law 
of  that  place.  Had  the  crop  remained  on  the  plantation,  unsold  at  the  death 
of  the  wife,  it  n^ight  have  been  otherwise,     lb. 
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CONSTITUTION. 

L  Constitution  of  the  United  States, 
'  n.  Constitution  of  the  State. 
TSlL  Constitution  of  the  State  of  Mississippi. 

» 

L  ConstUution  of  the  United  States, 

1.  The  ordinances  of  the  Council  of  the  Second  Municipality  of  New-OrleanS)  of 
the  23d  and  30th  June,  1842,  imposing  a  wharfage  charge  on  all  packages  land- 
ed in  or  shipped  from  the  limits  of  the  Municipality,  do  not  conflict  with  the  pro- 
visions of  the  constitution  of  the  United  States  which  give  Congress  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  States,  and 
with  the  Indian  tribes,  and  declare  that  no  tax  or  duty  shuU  be  laid  on  artidea 
exported  from  any  State,  and  that  no  State  shall,  without  the  consent  of  Con- 
gress, lay  any  impost  or  duties  on  exports,  except  what  may  be  absolutely 
necessary  for  executiong  its  inspection  laws. 

WorsJeif  V.  Second  Minicipdliiy  of  New  OrleatUj  324. 

2.  The  constitution  of  the  United  States  never  intended  to  give  Congress 
authority  to  interfere  with  the  laws  of  the  States,  in  relation  to  the  ordinary 
facilities  afiR>rded  to  oommeroe  in  the  shape  of  wharves  and  other  instruments 
or  means  of  trade,  and  in  the  preservation  of  harbors  and  the  keeping  open  of 
rivers.    lb. 

3.  An  impost,  tax,  or  duly,  is  an  exaction  to  fill  the  public  co&rs,  for  the  payment 
of  the  debts,  and  the  promotion  of  the  general  wel&re  of  the  country.  A 
retribution  provided  to  defray  the  expense  of  constructing  bridges  or  causewayst 
or  removing  obstructions  in  a  water  course,  to  be  paid  by  those  only  who 
enjoy  the  advantages  resulting  from  such  expense,  is  neither  an  impost,  tax, 
nor  duty.    lb, 

n.  Constitution  of  the  State. 

4.  The  legislature  of  this  State,  unlike  the  Congress  of  the  United  States  which 
can  do  nothing  that  the  Federal  constitution  does  not  authorize,  may  exercise 
any  power  not  prohibited  by  the  State  constitution.    Bozant  v.  Campbell,  411. 

Art  4,  sect  2.    Supreme  Court.     Coons  v.  ThreUdkeld,  153. 
12,  Judgments,  how  to  be  rendered,    Jones  v,  Neville,  478, 

ni.  Constitution  of  the  State  af  Mississippi. 

Art  7,  sect  2.  Prohibiting  introduction  of  slaves,  with  certain  exceptions,  after 
1  May,  1833.     Clay  v.  Ballard,  308. 

CONTRACTS. 

).  In  an  action  against  an  architect  or  builder,  under  art.  2733  of  the  Civil  Code, 
for  damages  on  account  of  the  badness  of  the  materials  or  work  in  a  house 
l>pi]t  by  contract,  plaintiff  must  establish  that  the  bad  condition  of  the  building 
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retulted  from  the  character  of  the  materials  or  workmanship.  Under  the 
Under  the  Code  Napoleon,  art.  1792,  the  undertaker  is  liable  where  the  build- 
ing cracks,  or  falls  in  consequence  of  a  defect  in  the  soil  on  which  it  was  erect- 
ed.    Aliter,  under  tlie  Civil  Code  of  tliis  State.     Fremont  v.  Harris^  23. 

2.  In  an  action  by  a  wife  against  her  husband  for  a  separation  of  property,  a  judg- 
ment was  entered  by  consent,  pronouncing  the  separation  and  settling  the  claims 
of  the  wife,  and  reciting  that  it  is  further  agreed  that  the  plaintiff  shall  confess 
judgment  in  &vor  of  certain  persons,  not  parties  to  the  suit,  for  the  amounts 
claimed  by  them  in  suitB  in  tlie  Parish  Court  of  the  parish,  and  assume  to  pay 
the  same.  An  injunction  having  been  sued  out  against  a  fi,  fa.  obtained  by 
the  parties  in  whose  favor  the  stipulation  was  made  :  Held,  that  the  clause  in 
the  judgment  did  not  authorize  the  issuing  of  a  /.  fa.^  and  that  it  can  be 
viewed  only  as  a  stipulation  pour  autruiy  of  which,  if  valid,  the  parties  in 
whose  favor  it  was  made  can  take  advantage  only  by  an  actimi  against  the 
plaintifT.    C  P.  35.    De  Blanc  v.  MotUonj  48. 

3.  To  recover  money  paid  under  a  commutative  contract,  to  a  party  thereto,  the 
latter  must  be  put  in  mora.    C.  C.  1906  to  1920.     Preston  v.  Brashear,  52. 

4.  It  ia  no  defence  to  an  action  by  two  members  of  the  bar  associated  in  the 
practice  of  law,  for  a  conditional  fee  promised  in  case  of  success,  that  one  of 
them,  having  been  raised  to  the  bench,  took  no  part  in  the  trial  of  the  case. 
Per  Curiam:  Where  business  is  entrusted  to  two professicxml  gentleman  as- 
sociated in  the  practice,  it  may  be  attended  to  by  either. 

Simon  V.  Brashear.  59. 
6,  A'wiiten  promise  to  pay  a  certain  rate  of  interest,  signed  by  a  married  woman, 
without  her  husband's  consent,  is  of  no  validity  (C.  C.  124, 127),  nor  can  it 
serve  as  the  considebration  of  any  subsequent  obligation.    Ross  v.  Ross,  173. 

6.  In  the  interpretation  of  a  contract,  it  will  not  be  presumed  that  either  party 
intended  to  impose  an  absurd  or  impossible  condition.  It  will  be  construed 
as  the  parties  must  be  supposed  to  h'eve  understood  it  at  the  time  of  its  execu- 
tion.    Clay  V.  Ballard,  308. 

7.  A  promise  of  a  conditional  fee  to  an  attorney  at  law,  for  his  services  in  a  casei 
to  be  paid  in  the  event  of  a  decision  in  favor  of  the  obligors,  tiiough  made 
after  he  had  been  retained  in  the  case,  is  legal,  and  for  a  sufficient  consideration, 
and  the  amount  may  be  recovered,  if  the  condition  be  fulfilled.     lb. 

8.  Where  a  party  to  a  contract  acknowledges  his  inability  to  comply  with  his 
obh'gation,  it  is  unnecessary  to  put  him  regularly  in  mora.    C  C.  2042. 

Knight  V.  Heinnes,  377. 

9.  One  who  has  contracted  for  the  building  of  a  house  at  a  fixed  price,  ^ill  be 
responsible  for  the  value  of  extra  work,  where  from  the  evidence  it  is  clear 
that  it  must  have  been  done  with  his  consent.    Doyle  v-  Ryan,  402. 

10.  An  agreement  by  a  party  to  secure  one  against  liability  as  the  endorser  of  a 
note,  in  cases  the  latter  would  not  bid  against  the  former  at  a  judicial  sale,  is 
invalid.    C.  C.  1841, }  12. 

Merchants  Insurance  Company  of  New  Orleans,  v.  Addison,  486. 

1 1 .  Agreements  or  securities  executed  for  the  price  of  the  commission  of  a  pab- 
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lie  crime,  or  for  the  violation  of  a  public  law,  or  the  omission  of  a  public  duty, 
can  neither  be  enforced  nor  confirmed,    tb. 

12.  Where  it  was  stipulated  in  a  contract  that  the  vessel  on  which  a  cargo  was  to 
be  shipped  to  the  purchaser,  should  go  to  sea  by  a  particular  day,  and  she  wa» 
ready  to  sail  on  the  day,  but  detained  by  bad  w#ather  for  a  few  days,  the  pur- 
chaser will  not  be  released.     While  v.  Kearney,  496. 

13.  Where  a  party  to  a  contract  is  not  put  in  default  by  the  terms  of  the  contract^ 
nor  by  the  operation  of  law,  he  can  be  put  in  default  only  by  the  commence- 
ment of  a  suit  to  compel  a  performance,  by  a  demand  in  writing,  by  a  protest 
made  by  a  notary,  or  a  verbal  requisition  made  in  the  presence  of,  and  proved 
by  two  witness.    C.  C.  1905.    lb. 

14.  Putting  the  party  in  default  is  acondition  precedent  to  the  recovery  of  da^ 
mages  for  the  violation  of  a  contract     lb» 

15.  The  usage,  on  the  neglect  or  refusal  of  a  purchaser  to  come  in  a  reasonable 
time,  after  notice,  and  pay  for  and  take  the  goods,  for  the  vendor  to  sell  them 
at  auction,  and  to  hold  the  buyer  responsible  for  the  deficiency  in  the  amount 
of  the  sale,  is  a  fair  one ;  but  it  is  not  the  only  mode  of  ascertaining  the  dama- 
ges, for  a  fiEulure  to  comply  with  a  contract    lb, 

CONTINUANCE. 

Though  the  judges  of  the  lower  courts  have  better  means  than  the  Supreme 
Court  of  ascertaining  the  views  with  which  a  continuance  is  applied  for,  and 
the  latter  is  generally  disposed  to  sustain  their  decisions  in  such  cases,  yet, 
where  it  is  evident  that  a  continuance  has  been  improperly  refused,  relief  will 
be  afibrded.    Hewlett  v.  Henderson,  279. 

COURTS. 

1.  Where  a  tutor,  appointed  by  a  Probate  Court,  sues  before  a  District  Court,  the 
latter  cannot  inquire  into  the  legality  of  the  judgment  of  the  former  appointing 
him  tutor.  Per  Curiam:  The  correctness  of  the  judgment  of  the  Probate 
Court  cannot  be  questioned  in  the  District  Court,  where  it  must  have  its  efifect, 
until  set  aside  in  some  of  the  modes  prescribed  by  law.    Leckie  v.  Fenner,  189.r 

2.  Arts.  604  to  613  of  the  Code  of  Practice,  authorizing  actions  to  annul  a  judg- 
ment, confine  them  to  the  parties  to  the  judgment,  and  restrict  them  to  the 
court  before  which  they  have  been  previously  litigating.  But  where  a  credi- 
tor seeks  to  annul  such  a  judgment,  the  action  must  be  brought  before  a  court 
of  ordinary  jurisdiction.  Such  an  action  to  annul  a  judgment  for  fraud  and 
collusion,  is  a  revocatory  action,  of  which  probate  courts  are  without  jurisdic- 
tion.    Trichel  y.  Bordelon,  141. 

8.  In  an  action  by  the  representatives  of  the  successions  of  the  deceased  members 
of  a  partnership,  before  a  District  Court,  for  the  recovery  of  debts  due  to  the 
partnership,  evidence  is  inadmissible  to  prove  claims  set  up  by  the  defendante 
against  the  members  of  the  firm  individually.  Per  Curiam:  Such  claims  are 
exclusively  cognizable  in  the  Probate  Court,  where  the  successions  of  the  de- 
ceased are  in  course  of  administration.  They  cannot  be  allowed,  ex  parte,  in 
a  suit  in  which  the  creditors  of  the  estates  are  not  cited,  and  in  which  they 
cannot  intervene.    Lewis  v.  Moore,  196. 
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4.  The  Court  of  Probates  may  compel  an  administratriz  to  render  an  aGcoot  to 
the  heirs  or  creditors,  of  whatever  property  has  legally  come  into  her  pos- 
session as  such ;  but  where  she  takes  possession  of  property  not  belonging  to 
the  succession,  and  which  is  claimed  by  another,  it  has  no  jorisdietion  of  any 
action  to  recover  the  property,  nor  for  damages  for  its  detention ;  nor  can 
jurisdiction  be  given  to  it,  indirectly,  by  a  demand  for  an  account  Lawravot 
V.  Guicsy  219. 

6.  Where  an  insolvent  debtor  makes  a  cession  of  his  property,  and  it  is  accepted 
by  the  judge  for  the  benefit  of  his  creditors,  it  is  thereby  vested  in  them,  and 
cannot  be  seised,  attached,  nor  levied  on  in  any  manner.  Act  29  March, 
1826,  sec.  2.  The  death  of  the  ceding  debtor  cannot  change  the  rights  ot 
the  creditors  on  the  property,  which  they  may  retain  and  sell,  as  they  might 
have  done  before  his  death.  C.  C.  2176.  The  only  interest  which  his  roe- 
cession  can  have,  is  in  any  surplus  remaining  after  the  payment  of  the  debts; 
and  all  that  the  administrator  has  to  do,  is  to  see  that  the  ceded  property  is 
properly  administered,  and  to  claim  any  sniplos.  Should  he,  in  virtue  of  his 
office,  or  under  any  other  pretext,  iUegally  take  possession  of  the  property 
surrendered,  the  court  before  which  the  surrender  was  made,  is  the  proper 
tribunal  to  eniorce  the  claim  of  the  syndic.    JB>, 

6.  Where  the  value  of  the  property  seized  under  a  fi,  fa.  from  a  Parish  Court, 
is  beyond  the  jurisdiction  of  the  court  from  which  the  writ  vras  issued,  an  m> 
junction  may  be  obtained,  by  one  claiming  to  be  its  owner,  from  a  Diatrict 
Court  The  circumstances  of  the  case  make  it  a  necessary  exception  to  the 
rules  hiid  down  in  arts.  395,  397,  617,  629  of  the  Code  of  Practice. 

McDmogk  V.  Hoyie,  303. 

7.  Original  process  from  a  District  Court  does  not  run  beyond  the  limita  of  the 
district,  except  in  cases  specially  provided  for  by  the  Code  of  Practice. 

Amii  V.  Bavk  of  houisiana^Z^' 

8.  The  executor  of  the  will  of  one  who  was  domiciliated  and  died  in  another 
State,  deriving  his  powers  from  a  Probate  Court  of  this  State,  administen 
only  on  the  property  of  the  deceased  situated  here ;  and  that  part  of  the  es- 
tate of  the  testatrix  only  is  under  the  control  of  the  courts  of  this  State. 
Property  belonging  to  the  testatrix  in  another  State  descends,  and  muet  be 
administered  under  its  laws.     Succession  cf  Packwood^  438. 

COSTS. 

1.  Where  a  judgment  has  been  rendered  in  favor  of  a  plaintiff  the  whole  judg 
ment,  including  the  costs,  is  his  property.  He  is  supposed  to  have  advanced, 
or  is  liable  for  the  costs,  and  the  sheriff  must  look  to  him  for  their  payment 
And  where  the  property  seized  and  sold  for  cash  to  satisfy  the  judgment,  hu 
been  purchased  by  the  plaintiff,  the  sheriff  has  no  rig^ht,  on  the  refusal  of  the 
plaintiff  to  pay  his  ooets,  to  resell  the  property.    Such  a  sale  vrill  be  void. 

Kershaw  v.  DeUAouMOf^  Tt. 

S.  A  trivial  error  in  the  amount  of  the  costs  of  a  judgment,  is  no  ground  fiv  ea- 
joining  the  execution.  The  injured  party  may  have  it  coneeted,  under  the 
order  of  the  judge  of  the  cmiit  wiack  rendered  the  judgment,  in  the  cleik't 


bfficO)  wherd  all  the  reoonis  and  doctunentB  necesetliy  to  enaUe  the  proper 
costs  to  be  taxed,  may  be  found.     CMenoood  v.  TVwtf ,  237. 

b.  The  costs  of  advertising  a  sheriff's  sale,  if  reqtdred  to  be  paid  in  cash,  must 
be  advanced  bj  the  sheriff  and  charged  with  his  costs,  or  he  must  oi^  on  the 
plaintiff  in  execution  to  provide  him  with  the  necessary  funds.  If  not  required 
to  be  paid  in  cash,  the  party  will  be  presumed  to  have  credited  the  sheriff  who 
employed  him,  who  signed  the  advertisements  and  sent  them  for  publication, 
and  who  had  a  right  to  retain  the  amount  of  the  charges  out  of  the  proceeds 
of  the  property,  if  sold  for  cash,  (v,  if  at  a  twelve-month's  credit,  to  refuse  to 
transfer  the  bond  to  the  plaintiff  in  execution  until  they  were  paid. 

HailR  V.  RQs,  fi09. 

4.  A  party  sued  as  the  maker  of  a  promissory  note,  cannot  plead  in  eompensar 
tion  law  costs  paid  by  him  in  suits,  not  yet  decided,  commenced  against  per- 
sons disturbing  him  in  the  possession  of  land  sold  to  him  by  the  plaintifi^  and 
Jbr  which  the  latter  may  be  ultimately  responsible  under  his  warranty  as 
vendor    The  costs  are  not  yet  due.    C  C.  3496.    Lacour  v.  LanAryy  039* 

DISCONTINUANCE. 

1.  As  a  general  principle  a  plaintiff  may  discontinue  his  suit  on  the  payment  of 
costs ;  but  he  cannot,  by  so  doing,  put  the  defendant  out  of  court,  and  defeat 
any  legal  rights  the  latter  may  have  acquired,  under  a  demand  in  reconven- 
tion, to  obtain  a  judgment  against  him.  The  plaintiff  may  abandon  his  claim, 
but  the  defendant  must  be  allowed  to  prosecute  his  demand.  The  right  of  a 
defendant  to  reconvene  existed  under  the  Roman  and  Spanish  laws,  in  force 
previous  to  the  promulgation  of  the  Code  of  Practice. 

Caxe  V.  Doumsy  133.    SfnaUey  v.  Lawrence,  310. 

3.  The  plamtiff  in  an  action  not  submitted  to  a  jury,  may  discontinue  at  any 
time  before  judgment  is  rendered  by  the  court    C.  P.  491. 

Warfield  v.  Lvdewig.  340. 

DISCUSSION. 
See  StTESTTy  3. 

DOMICIL. 

One  who  has  not  acquired  a  particular  domicil  under  the  statute  of  7th  March, 
1815,  may  yet  have  such  a  residence  in  a  particular  parish  as  will  exempt  him 
from  being  sued  out  of  the  judicial  district  in  which  such  residence  has  been 
acquired.    Ames  v.  Bank  cf  Louisiana^  348. 

DONATIONS  INTER  VIVOS. 

Art  345  of  the  Civil  Code,  which  declares  that  <'  a  tutor  cannot,  without  au- 
thority firom  a  judge,  by  and  with  the  advice  of  a  family  meeting,  accept  or 

Vol.  K.  71 
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lefiue  an  inheritance  which  has  descended  to  the  minor,"  does  not  apply  to  & 
snm  given  to  the  minors  by  their  grandmother  as  an  advance  on  their  share  in 
her  succession.  Such  a  donation  may  be  accepted  by  the  tator,  or  by  either  of 
the  parents,  or  by  any  legitimate  ajBcendant  of  the  minors.    C.  C,  1633. 

Spencer  v.  Canrai^  78. 

DONATIONS  MORTIS  CAUSA. 

Plaintiff  and  his  brother  were  joint  owners  of  an  undivided  tract  of  land,  lie 
latter  having  made  an  informal  donation  mortu  causa  to  his  wife,  of  one-half 
of  his  share,  plaintiff  entered  into  a  formal  partition  with  the  widow,  who  boU 
her  portion  to  the  defendant.  After  her  death,  plaintifl^  as  one  of  her  hein, 
received  part  of  the  price  which  defendant  had  paid  for  the  land.  In  an  action 
by  phuntiff  to  recover  the  part  sold  to  defendant :  Held,  that  by  accepting  as 
heir,  or  co-heir,  his  share  of  the  estate  of  defendant's  vendor,  plaintiff  boond 
himself  to  warrant  defendant's  title ;  that  the  obligation  is  an  indivisible  one, 
sofiir  as  it  repels  a  coheir  seeking  to  disturb  the  title  of  the  defendant;  that 
plaintiff  cannot  insist  upon  the  error  of  law  by  which  he  gave  effect  to  an  is- 
formal  and  void  donation ;  and  that  his  acts  have  made  defendant's  title  is 
valid  as  if  he  were,  himself^  the  vendor.    Smilh,  v  Elliot^  Z. 

DOTAL  PROPERTY. 
See  HuBBAKD  and  Wife,  I,  4. 

DUTY. 

See  CoNSTTTunoN,  4. 

« 

EMANCIPATION  OF  SLAVES. 

Decision  in  Fandhaneiie  v.  Grange,  6  Rob.  610,  aflirmed. 

FamhonetU  v.  Gamgk,^ 

ERROR. 

Where  a  party  gives  his  notes,  secured  by  mortgage,  for  a  certain  sum,  to  a 
third  person,  for  a  title  from  the  latter  to  a  tract  of  land,  in  ignorance  of  his 
right,  under  a  subrogation  from  another  vendor,  to  claim  a  title  from  such  third 
person,  for  a  smaller  sum,  such  an  error  in  relation  to  his  legal  rights,  will  en- 
title him  to  an  injunction  to  stay  any  proceedings  under  the  mortgage  notes. 

JerOdns  v.  FeUon,  20a 

See  Donations  Mortis  Causa. 

EVIDENCE. 

L  Introduction  of  Evidence. 
n.  OnusProbandi. 
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in.  Presumption. 
TV.  Interest  of  Witness. 
V.  Examination  of  Witness. 
y L  Nonjudicial  Records  and  other  Public  Instruments^  and 

Copies  thereof. 
Vn.  Proof  of  Contracts f  Not  in  Writings  over  Fit>e  Hundred 

Dollars  in  value. 

Vni.  Lost  Writings. 
IX.  Inadmissibility  of  Parol  Evidence  to  prove  Title  to  Heal 

Property. 
X.  Proof  of  Simulation  in  a  Notarial  Act. 
XL  Admissibility  of  Parol  Evidence  to  Explain  Instruments 

Sous  Seivg  Priv€. 
Xn.  Secondary  Evidence. 

Xin.  Admissibility  of  Evidence  under  the  Pleadings* 
XrV.  Evidence  of  particular  persons. 

1.  Parties, 

2.  Agents. 
3-  Partners. 

XV.  Evidence  in  Particular  Actions. 

1.  In  Actions  on  BiUs  of  Exchange  and  Promissory  Notes. 

2.  In  Proceedings  by  Atiachment. 

3.  In  Actions  for  the  Marital  Fourth  under  art.  2369  of  the  Civil  Code. 

4.  In  Actions  for  a  Settlement  of  Partnership  Accounts, 

6.  In  Proceedings  under  the  llth  section  of  the  Ad  of  10  February^  1841,  where 
there  is  a  Conflict  of  Privileges, 

6.  In  Petitory  Actions, 

7.  In  Actions  cf  Rescission. 

8.  In  Actions  for  Malicious  Prosecutions, 

9.  In  Actions  against  Sheriffs, 

I.  Introduction  of  Evidence. 

1.  A  party  who  has  several  witnesses,  may  rely  on  the  testimony  of  the  one  whon 
he  considers  the  best ;  but  he  is  not  bound  to  forego  his  evidence,  and  to 
try  his  case  on  the  evidence  of  those  only  who  may  not  be  so  well  informed. 

Hewlett  V.  Henderson,  379. 

2.  Papers  annexed  to  an  answer,  but  not  oflfered  in  evidence  on  the  trial,  cannot 
be  considered  as  evidence  in  the  case.    McAuliffe  v.  DestrHhan,  466. 

II.  Onus  Probandi. 

3.  One  who  sets  up  title  under  a  forced  alienation,  must  show  a  compliance  with 
the  fonnalities  of  law*    It  is  generally  sufficient  to  show  a  judgment,  eiracu- 
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tion  and  sheriff's  deed,  to  induce  the  presumpdon  ornum  reete  aeia ;  Vot  thus 
relates  to  cases  in  which  the  proceedings  are  a|;aia8t  the  owner  hivselC 

MaskeU  v.  jiferrtfium,  69. 

4.  To  authorise  one  against  whom  B^fi-fa-  was  issued,  to  enjoin  it,  for  the  pm^ 
pose  of  pleading  in  compensation  a  note  of  the  plaintiff's  in  execution,  the  foi^ 
mar  must  show  that  he  acquired  the  note  subaeqnently  to  the  date  of  tiie 
judgment  on  which  the  ej^ecution  was  issued.    Kenmrd  y.  ffm^erson,  }65. 

5.  Where  the  defendant  denies  that  any  consideration  was  given  for  a  pnniuflso- 
ry  note  on  which  he  is  sued,  the  plaintiff  must  prove  the  coQsideratioz^  or  be 
cannot  recover.     Copley  y.  McFarlani^  183. 

6.  Where  in  an  action  against  the  maker  of  a  note,  defendant  pleaded  &at  he 
was  a  minor  at  the  period  of  its  execution,  and  plaintiff  proved  that  be  wis 
engaged  in  trade  at  the  time,  and  that  the  note  was  executed  in  relation  to 
such  trade,  but  adduced  no  evidence  of  his  having  been  previnusly  emsncipa* 
ted,  there  should  be  a  judgment  of  non-suit.  Per  Curiam  :  The  execution 
of  the  note  being  adn^itted,  and  the  plea  of  minority  relied  on,  it  was  incum- 
bent on  the  plaintiff  to  bring  his  case  within  the  exception  of  art  379  of  the 
Civil  Code,  which  provides  that  the  emand'pated  nunor,  who  is  engaged  in 
trade,  is  considered  of  the  age  of  majority  for  all  acts  rehitive  to  such  tnde  *, 
and  the  omission  of  the  plaintiff  to  establish  the  fiicts  essential  to  make  out  his 
case,  must  produce  the  same  e^ct,  whether  such  facts  be  set  forth  in  his  peti- 
tion, or  their  proof  be  rendered  necessary  by  the  nature  of  the  defence. 

HdUiiay  v.  jlfamorinaitur,504. 

7.  An  allegation  in  an  answer,  ^  that  the  plaintiffs'  claim  is  neither  just  nor  well 
founded,"  puts  the  justice  of  the  claim  at  issue,  and  indirectly  denies  Had  state* 
ments  on  which  it  is  based,  throwing  on  the  plaintiff  the  burden  of  proving  his 
allegations.     CourUhray  y*  RUs^  b\\. 

See  Planters  Bank  of  Mississippi  v.  Wateon,'267,  no^ 

m.  Presumption. 

8.  Where  slaves  brought  into  this  State  from  another  in  which  they  are  regard- 
ed as  chattels,  have  remained  for  many  years  in  the  possession  of  a  citizen  of 
this  State,  he  will  be  presumed  to  be  the  owner  of  them ;  and  a  bona  fide  pu^ 
chaser  from  him,  without  notice  of  any  title  in  another,  will  be  protected.— 
Otherwise,  where  the  purchiMser  had  notice  of  the  claims  of  a  non-resident 
owner.    Jenkins  v.  Thenet,  34. 

9.  In  the  absence  of  any  evidence  of  debts  existing  against  a  communis  be- 
tween husband  and  wife,  the  legal  piesumptfon  is  yiat  th««  are  none. 

Spender  y.  Oemrod,  78. 

10.  Where  the  record  fhmishes  no  fNroof  of  the  laws  of  the  State  in  which  n 
note  sued  on  was  executed,  they  will  be  presumed  to  be  the  same  as  our  own. 

Harris  v.  AkMmier,  lA- 

1 1.  Where  the  original  protest  of  a  bill  or  note  waa  produced  i^evidaioe  on  the 
trial  below,  without  objection,  the  fact  that  the  record  does  not  show  that  the 
protest  had  been  recorded  by  the  notary,  pursuant  to  the  act  of  14  Febmiiyi 
1821,  is  inunateriaL  In  the  absence  of  any  proof  that  it  was  not  recenled,  it 
will  be  presumed  that  the  notary  complied  with  the  law. 

P(^ne  V.  Hickman^  158.    Mainer  v.  SpmrMi,  16), 
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13.  All  jiKipsitf  acquired  by  either  spouse,  during  the  ezistence  of  the  comxau- 
nity  of  acquetSj  is  presumed  by  law  to  belong  to  the  communis,  and  is  liable 
fi>r  its  debts.  If  the  wife  claim  any  property  yo  acquired,  as  belonging  to  her 
individually,  she  must  establish  her  pretensions  by  legal  proof.  The  &ct  of 
the  title  having  been  taken  in  her  name,  does  not  raise  even  a  presumption  in 
her  fiivor.     SmaUey  v.  Lawrence^  210. 

13.  Where  laws  of  another  State  are  not  proved  to  be  different,  they  will  be  pre- 
sumed to  be  the  same  $b  our  own.     Spears  v.  Turpin,  293. 

See  PUmUrs  Bank  cf  Mississippi  v.  Watson^  267,  note* 

TV*  Interest  of  Witness, 

14,  Where  the  plaintiff  in  an  action  commenced  by  ioQunction,  makes  oath  that 
the  surety  in  the  injunction  bond  is  a  material  witness  on  his  behalf,  and  that 
he  cannot  safely  go  to  trial  without  his  testimony,  and  offers  other  sufScient 
liureties  present  apd  willing  to  be  bound,  he  will  be  entitled  to  have  the  name 
of  the  first  surety  erased,  and  the  others  substituted  in  his  place,  that  he  may 
examine  the  former  as  a  witness.  Such  is  the  usual  practice  n»  to  securities 
for  costs  and  on  attachment  bonds.    Brcuihear  v.  Whiter  h&* 

15  The  vendor  of  a  moveable,  proved  to  have  also  an  interest  in  the  matter  ii^ 
dispute  Irom  being  allowed  by  the  vendees  to  use  it  occasionally  for  his  own  ad« 
vantage,  is  not  a  competant  witness  to  prove  the  sale  and  deljveiy  of  the  artit 
cle,  in  a  contest  between  the  purchaser,  and  a  ^creditor  who  had  seized  it 
under  an  execution  from  the  witness,  issued  on  a  judgment  for  the  price. 

Webster  v-  Jenkins,  179. 

1 6.  Testimony  taken  under  oath,  and  reduced  to  writing  by  the  judge,  on  the  first 
trial  of  the  case,  will  be  admissible  in  evidence,  where  the  witness  has  since 
become  interested  in,  and  a  party  to  the  suit  Per  Curtain:  The  ordinary 
causes  which  incapacitate  a  witness  fix»m  appearing  in  open  court,  and  render 
his  testimony  admissible  when  reduced  to  writing  on  a  farmer  trial,  are  ab* 
sence,  death,  insanity,  and  sickness.    To  these  may  be  added,  an  interest 

subsequently  acquired  in  the  event  of  the  suit     W^er  v.  Hemken,  208. 

• 

V,  JExamination  of  Witness. 

17.  Objections  to  the  testimony  of  a  witness,  must  be  made  op  the  trial  in  the 
lower  court ;  it  is  too  Utte  to  urge  them,  for  the  first  time,  after  an  appeal. 

Beard  v.  Priichardf  464. 

18.  The  afSdavits  of  parties  l^  whom  proceedings  bad  boon  instituted  for  the 
removal  of  the  clerk  of  a  court,  made  on  commencing  the  prosecution,  cannot 
be  read  as  evidence  on  the  trial,  where  they  have  not  attepded,  nor  afforded 
the  accused  an  opjportunity  of  pross-examining  them. 

Matter  ef  J,  T,  Mascn,  106 

YI.    Nonjudicial  Records  and  other  Public  Instruments^   and 

Copies  thereof  • 

1 9.  Where  the  plaintiff  offered  in  evidence  a  duly  certified  copy  of  a  notarial 
act,  purporting  to  have  been  made  from  a  complete  and  perfect  original,  to* 
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gether  with  the  record  book  of  the  parish  judge,  acting,  ex-afficioj  as  a  notary, 
in  which  the  act  appears  to  have  been  recorded  several  years  before  tiie  trial, 
and  evidence  to  show  that,  at  the  time  of  tlie  judge's  death,  his  office  was  in 
great  confusion,  that  manv  acts  were  found  incomplete,  and  the  originals 
of  many  others  lost,  an  original  will  be  presumed  to  have  existed,  and  the  copy 
be  received  as  evidence ;  and  this,  though  an  incomplete  original  of  the  act  of 
which  the  copy  was  offered,  may  have  been  found  among  his  papers. 

FanchmOte  v.  Orange,  86. 

20.  A  deputy  collector  is  not  an  officer  authorized  to  certify  cojaes  of  documents 
in  his  official  capacity,  and  to  make  them  evidence.    White  v.  Kearney^  495. 

Vn.  Proof  of  Contracts  not  in  Writings  over  Five  Hundred  Dol- 
lars in  valtic. 

21.  The  fact  that  certain  notes,  endorsed  by  the  defendant,  and  transferred  by 
him  in  settlement  of  a  debt  due  to  the  plaintiff,  were  past  due,  and  were  trans- 
ferred to  pay  a  debt  for  which  the  defendant  was  liable,  renders  it  improbable 
that  the  plaintiff  agreed  to  release  the  defendant  from  his  previous  responsibi- 
lity, and  is  a  sufficient  corroborating  circumstance,  taken  with  the  testimony 
of  one  witness,  to  establish  an  agreement  on  the  part  of  the  defendant  to  guar- 
anty the  payment  of  the  notes  so  transferred,  though  for  an  amount  exceeding 
five  hundred  dollars.     Warfidd  v.  Lridewig,  240. 

22.  The  positive  testimony  of  one  witness,  corroborated  by  the  evidence  of  ano- 
ther, is  sufficient  to  prove  a  guarantee  for  an  amount  exceeding  five  hnndred 
dollars. 

Hickeyy.  Dudley,  503. 

Vin.  Lost  Writings. 

23.  Where  in  an  action  on  a  lost  note,  an  inaccuracy  in  the  description  of  it  in  the 
advertbement,  is  proved  to  have  been  caused  by  information  given  to  the  plain- 
tiff, who  could  neither  read  nor  vnrite,  by  one  of  the  defendants,  the  latter  can- 
not take  advantage  of  the  error.    Lebleu  v.  Rutherford,  95. 

IX.  Inadmissibility  of  Parol  Evidence  to  prove   Title  to  Red 

Property. 

24.  In  the  absence  of  any  allegation  of  fraud  or  error,  parol  evidence  is  inadmis- 
sible to  prove  the  assent  of  a  party  to  an  alteration,  as  to  the  quantity  of  land 
in  an  act  of  sale  of  real  estate,  made  by  the  notary  before  recording  it  The 
effect  of  such  evidence  would  be,  to  prove  something  said  between  the  parties 
after  the  completion  of  the  act,  tending  to  change  it  materially,  and  to  restrict 
the  title  of  the  purchaser.    C.  C.  2266.    Lahiche  v.  Jahan,  30. 

25.  Title  to  real  property  can  neither  be  destroyed  nor  created  by  parol. 

Freretv,Meux,  414, 

26.  The  adjudication  at  an  auction  sale,  of  itself,  transfers  the  title  of  the  prope^ 
ty  to  the  purchaser.  Although  in  such  sales  of  real  estate  an  act  of  sale  is  to 
be  passed,  the  proch-verbal,  or  certificate  of  adjudication  prepared  by  the  aac- 
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tkmeer,  k  as  bindlBg  on  the  parties  as  a  written  agreement  to  sell.  A  consent 
to  annnl  snch  a  sale  can  only  be  proved  by  evidence  that  wonld  annnl  a  written 
sale  of  real  property.    C.  C  2255,  2415,  2584  to  2588.    lb-  \ 

X.  Proof  of  Simulatian  in  a  Notarial  Act, 

27.  A  party  to  a  notarial  act  cannot  prove  its  simulation  by  parol ;  it  must  be 
shown  by  a  counter-letter,  or  by  the  answers  of  the  other  party  to  interrogato- 
ries.   Hewlett  V.  HmdersoTiy  879. 

XI.  AdmissisUity  of  Parol  Evidence  to  Explain  Instruments  Sous 

Seing  Priv^, 

28.  Where  a  receipt  given  by  an  attorney  for  certain  notes  transferred  to  his  prin- 
cipal in  settlement  of  a  debt  due  to  the  latter,  does  not  specify  or  describe  the 
notes,  the  evidence  of  the  attorney  who  made  the  settlement,  will  be  admissible 
in  an  action  by  his  principal  on  the  notes,  to  prove  that  the  party  who  transfer- 
red them  agreed  to  guaranty  their  payment  The  testimony  does  not  contra- 
dict the  receipt     Warfieid  v.  Ludewig^  240. 

Xn.  Secondary  Evidence. 

29.  A  letter  from  plaintiff's  attorney  to  defendant,  offered  in  evidence  by  the  lat- 
ter, is  inadmissible,  where  the  attorney  is  in  court,  and  willing  to  be  examined 
as  a  witness.    Bue  v.  Splane,  6. 

80.  In  an  action  by  the  tutrix  of  the  minor  heirs  of  a  deceased  wife  against  the 
administrator  of  the  husband's  estate,  to  recover  the  amount  of  a  note,  made  by 
a  third  person,  and  alleged  to  have  been  given  to  the  wife  by  her  mother,  and 
the  amount  received  by  the  husband,  the  maker  of  the  note,  ofiered  as  a  witness 
to  prove  its  payment,  testified  that  he  had  paid  its  amount,  about  fourteen  years 
before,  to  plaintiff  but  that  the  note  bore  the  receipt  of  the  defendant's  intes- 
tate. The  note  was  payable  to  the  intestate,  who  obtained  the  amount  from 
the  plaintiff,  and  receipted  for  it  on  the  back  of  the  note.  On  an  objection  to 
the  testimony,  on  the  ground  that  the  receipt  was  the  best  evidence  of  the  pay- 
ment: Held,  that  the  evidence  was  admissible ;  that  when  the  plaintiff  was 
reimbursed  the  amount  of  the  note,  she  surrendered  it  doubtless  to  the  intes- 
tate ;  that  after  the  lapse  of  fourteen  years,  it  cannot  be  presumed  that  the 
note  has  been  preserved ;  and  that  the  rule,  that  the  best  evidence  must  be  pro- 
duced, means  only,  that  so  long  as  the  higher  or  better  evidence  is  within  the 
power  of  the  party,  he  shaU  not  be  allowed  to  introduce  inferior. 

Spencer  v.  Conrad,  78. 

31.  It  is  sufficient  to  account  for  the  absence  of  an  original,  at  the  time  when 
the  copy  is  o^red  to  be  read  in  evidence.    Hetolett  v.  Henderson,  379. 

32.  The  statement  of  a  witness  that  a  judgment  had  been  obtained  in  an  action 
between  certain  parties,  and  had  been  assigned  to  a  third  person,  is  inadmissi- 
ble. The  record  of  the  judgment  and  the  written  assignment,  are  the  best 
evidence.  Inferior  evidence  connot  be  received,  until  it  is  shown  that  the  best 
connot  be  obtained.    Lockhart  v.  Janes,  381. 

33.  Where  the  evidence  discloses  that  a  written  agreement  must  have  existed, 
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the  tesdmcmy  of  a  witness  as  to  his  impressioiis  of  its  co&tents,  camioc  b^ 
admitted.  The  agreement  should  be  produced,  or  accounted  for  in  some 
legal  manner.    lb. 

84.  The  affidavit  of  a  party  that  ^  he  had  handed  over  a  certain  letter  to  hiB 
counsel  for  pemsal,  and  that  the  said  letter  hae  been  lost  or  mislaid,  he  not 
being  able  to  find  the  same  in  his  office,  after  making  diligent  search  for  it," 
is  insufficient  to  justify  the  introduction  of  secondary  evidence.    lb. 

65.  A  copy  of  the  clearance  and  manifest  of  a  vessel,  certified  by  a  penooi 
styling  liimself  the  deputy  collector  of  the  port  for  which  the  vessel  cleared, 
is  not  the  best  evidence,  and  should  not  be  received,  where  the  origials,  and 
the  person  in  possession  of  them,  are  witiiin  reach  of  the  process  of  the  cooit, 

White  V.  Kearney,  495. 

Xm.  AdmusibilUy  of  Evidence  under  the  Pleadings. 

^6.  In  an  action  by  the  representatives  of  the  successions  of  the  deceased  mem- 
bers of  a  partnership  before  a  District  Court,  for  the  reoovery  of  debts  due' 
to  the  partnership,  evidence  is  inadmiseihle  to  prove  dairas  set  up  by  the 
defendants  against  the  members  of  the  firm  individually.  Per  Curiam:  Such 

•  claims  are  exclusively  cognizable  in  the  Probate  Ckmrt,  where  the  saccessioo 
of  the  deceased  are  in  course  of  administratioiL  They  cannot  be  allowed^ 
ex  parley  in  a  suit  which  the  creditors  of  the  estates  axe  not  cited,  and  in 
which  they  cannot  intervene.    Lewis  v.  MoorCy  196. 

b7.  In  a  contest  between  the  creditors  of  a  deceased  husband  and  his  widow, 
between  whom  there  existed  a  conununity  of  gains,  as  to  real  propei^  pur- 
chased during  the  maniage  by  the  husband  in  the  name  of  the  wife,  evidence 
of  the  declaration  of  the  husband  that  he  had  the  receipts  for  the  ptice  made 
out  in  the  name  of  his  wifid  to  screen  the  land  from  his  creditors,  is  ad- 
missible. Per  Curiam :  The  declarations  are  evidence  to  prove  that  the 
husband  himself  was  acting  firaudently ;  and,  even  on  the  siq>positon  that  he 
acted  as  the  agent  of  his  wi&  in  making  the  purchase,  she  would  bo  bound  by 
his  declarations.     8malley  v.  Lawrence,  310. 

88.  The  mere  denial  of  the  existence  of  any  mortgage,  is  too  geneial  an  allega- 
tion to  authorize  the  admission  of  evidence  of  pajrment,  imputation  of  pay- 
ment, prescripton,  or  the  like.  Payment,  remission,  compensation,  and  the 
like,  must  be  specially  pleaded.    Bludworth  v.  Hienter,  256* 

89.  Whether  a  party  is  bound  by  admissions  or  statements  in  a  letter,  the  coDlonts 
of  which  iLte  oflfered  to  be  proved,  is  a  question  Which  goes  to  the  efibot,  and 
not  to  the  admissibility  of  the  evidence.    Lockhert  v.  Janes,  381. 

40.  Evidence  which  does  not  correspond  with  the  allegations  in  the  pleadiiigsof 
the  party  dfifering  it,  is  inadmissible.    NichoUs  v.  His  CreeUk^  47& 

41.  Simulation  is  of  two  kinds.  The  first,  where  tJie  parties  intend  that  no 
engagement  shall  take  place ;  the  second  ,  where  a  real  oooMttaet  prohSiitodbjr 
law,  is  intended  to  be  entered  into,  under  the  form  and  appearance  of  anoAer 
contract  In  the  latter  case,  under  an  allegation  of  siouiktiflii,  a  Mor  m 
paiement  may  be  proved.    MandeU  v.  Slqihens,  491^ 
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48.  EeplicatioDB  being  unknown  to  our  practice,  any  facts  which  nii|^t  be 
pleaded  in  reply  to  the  defence,  may  be  proved  on  the  trial. 

JOoOiday  v.  Mariinmeaux^  604. 

XrV.  Evidence  of  Particular  Perwns.    ' 

1.  Parties* 

43.  The  answeiB  of  a  party  interrogated  on  facts  and  articles  form  a  part  of  the 
pleadings,  and  either  party  may  use  them  without  formally  introducing  them  in 
evidence.  They  form  a  part  of  the  record,  from  which  they  cannot  be  with- 
drawn.   McKeraU  v.  McMiHan,  19. 

44.  In  an  action  against  a  tutor  for  the  board,  tuition,  dtc.  of  his  waids,  the 
latter,  though  represented  by  their  tutor,  are  substantially  parties  to  the  suit,  and 
cannot  becalled  by  the  plaintiff  as  witnesses.    Dioight  v.  Smith,  32. 

46.  Parties  to  an  action  cannot  be  examined  as  witnesses,  in  the  oidmary 
form.    Ih, 

46.  A  party  who  propounds  interrogatories  to  his  opponent  is  entitled  to  catego- 
rical answers,  confessing  or  denying  the  facts  set  forth  by  bun.  C.  P.  349, 
363  to  366.     Baker  v.  Garlick,  126. 

47.  A  witness  may  prove,  in  an  action  to  rescind  a  sale,  that  the  phuntiff  told 
him,  that  a  slave  had  informed  him  (plaintiff)  of  the  redhibitory  vice  com- 
plained of  previous  to  the  sale.  Per  Curiam:  It  veas  an  admission  of  one  of 
the  parties,  which  the  other  wished  to  avail  himself  of)  to  show  that  the  former 
was  awftre  of  the  vice.  The  ^matter  intended  to  be  proved  was  the  admissian 
of  the  party — ^not  the  statement  of  the  slave.    Lewis  v.  Gibson^  146. 

48.  Where  a  party  resorts  to  the  conversations  or  admissions  of  the  other,  made 
out  of  his  presence,  he  must  take  the  whole  or  none.  He  cannot  call  for  thoee 
portions  of  the  statements  which  are  favorable  to  his  case,  and  reject  the 
rest    lb. 

49.  A  defendant  interrogated  as  to  whether  she  had  refused  to  pay  the  note  sued 
on,  may  add  to  her  answer  stating  that  she  had  so  refused,  the  reasons  which 
induced  her  to  do  so.  A  party  interrogated  as  to  a  particular  fact,  may  state 
other  &cts  qualifying  the  answer  he  is  called  on  to  make,  provided  they  be 
closely  linked  to  that  about  which  he  was  questioned.    C.  P.  363. 

Ross  V.  Ross,  173. 

60.  A  party  within  the  verge  of  the  court  during  the  trial,  may  be  called  on  to 
answer,  instanter,  interrogatories,  as  to  matters  requiring  no  recurrence  to  ac- 
counts or  written  memoranda.    Hoyden  v*  Davis^  323* 

.  2.  Agents* 

61.  An  acconnt  tendered  by  a  clerk  or  book^'keeper  oi  a  merchant  or  trader,  show-* 
ing  a  baknce  to  be  due  to  the  party  to  whom  it  was  rendered,  is  not  binding 
on  his  employer,  without  evidence  of  other  authority  than  that  usually  con- 
ferred upon  such  an  agent,  who  has  no  more  power  to  state  an  account  and 
acknowledge  a  balance  as  due  by  his  employers,  than  he  has  to  bind  them  by 
signing  a  note.  To  acknowledge  a  debt,  the  power  must  be  express  and  spe-> 
cial.    C.  C.  3966.     Bpears  v.  Turpn,  293. 

62.  In  a  contest  between  an  intervening  party  and  the  phuntiffi,  attaching  cre^ 
Vol.  IX  72 
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ditora,the  evidence  of  on  agent  of  the  intervenon,  to  whom  biOs  of  hditigof 
the  property  attadied  had  been  delivered,  is  admiBsible  to  prove  statemente 
made  fay  the  debtor  as  to  the  porpose  to  which  the  property  was  to  be  ap- 
plied.   They  are  part  of  the  res  gestiB.  Lockkeart  v.  Jones^  381. 

3.  Partners. 

63.  The  admissions  of  a  partner,  previous  to  the  dissolution  of  the  pattnenhip, 
are  evidence  against  his  co-partner:  but  when  made  after  the  dissolatioD, 
though  in  relation  to  a  transaction  cpmmenced  during  its  existence,  and  not 
completed  when  the  admissions  were  made,  they  are  inadmissible. 

White  v.  Kearney,  496- 

XV.  Evidence  in  Particular  Actions. 

1.  In  Actions  on  BiUs  of  Exchange  and  Promissory  Notes 

64.  A  general  allegation  of  demand  of  payment  previous  to  the  inception  of  suit 
on  a  promissory  note,  is  sufficient  to  authorize  proof  of  demand  at  the  place  of 
payment  mentioned  in  the  note.     Parker  v.  Bernard,  18. 

66.  One  who  seeks  to  render  an  endorser  liable  under  the  act  of  13th  March,  1818, 
relative  to  the  election  of  domicil  with  regard  to  promissory  notes  made  m  &• 
ver  of  the  banks  of  this  State,  (no  opinion  being  expressed  as  to  whether  that 
statute  be  still  in  force,)  must  show  notice  of  protest,  indue  time,  at  the  place  in- 
dicated by  the  maker  as  his  elected  domicil,  which,  by  legal  intendment,  be- 
comes, pro  hoc  vice,  the  domicil  of  the  endorser,  unless,  under  the  third  sectioD 
of  that  act,  be  shall  have  elected  another  domicil  above  his  signature.  Where  a 
bank  relies  on  a  constructive  notice,  and  a  notarial  certificate  to  prove  it,  ina 
case  in  which  the  banking-house  was  the  elected  domicil,  it  muEt  appear  framthe 
certificate  that  the  notice  was  left  at  the  banking  house,  and  addressed  to  the 
endorser  at  that  place.  A  certificate  that  the  notice  was  served  by  leaving  it 
with  the  cashier  of  the  bank,  is  insufficient;  it  does  not  show  but  that  the  no- 
tice may  have  been  given  to  him  at  some  other  place  than  the  banking-house, 
nor  does  it  show  how  it  was  addressed. 

Union  Bank  of  Louisiana  v.  Smith,  75. 

66.  The  certificate  of  a  notary  that  the  parties  to  an  inland  biU  of  ezchange, 
protested  for  non-payment,  were  notified  of  the  protest  on  the  day  that  it  was 
made,  by  notices  to  the  drawer  and  endorsers,  enclosed  ui  a  letter  put  in  the 
mail  and  directed  to  the  last  endorser  is  insufficient  to  prove  notice  under  dia 
act  of  13th  March,  1827. 

New  Orleans  Oas  Ijight  and  Banking  Company  ▼.  Brice,  110. 

67.  Action  by  the  holders  against  the  endoraers  of  an  inland  bOl  of  exohince* 
protested  for  non-payment.  Plaintifb  received  the  protested  bill  two  or  tfaiss 
days  after  protest,  but  no  notice  was  given  to  the  endorsers.  Several  dayi 
after,  plaintiffi  received  by  mail,  under  cover  from  the  notary,  notices  address- 
ed to  the  endorsers,  and  on  the  next  day  they  put  them  into  the  poet-offioe. 
It  was  not  shown  that  the  notices  were  correctly  addressed  to  the  domicils  of 
the  endorsers :  Hdd,  that  there  must  be  judgment  as  in  case  of  non-snit    Ih. 

68.  By  the  first  section  of  the  act  of  13  March,  1827,  the  mention  made  by  a 
notary  in  his  protest  of  the  demand  made  upon  the  drawer,  acceptor,  or  other 


INDEX.  571 

penon  on  whom  an  order  for  the  payment  of  money,  or  bill,  or  note,  is  drawn 
%}T  given,  and  of  the  manner  in  which  it  was  made,  is  sufficient  proof  thereof; 
and  a  certified  copy  of  snch  protest,  is  evidence  of  all  the  matters  therein 
stated.    Hihrard  v.  BoUenhagen^  166. 

59.  Where  a  defendant  in  an  action  on  a  promissory  note  alleges  in  his  answer 
that  the  note  was  obtained  by  the  plaintiff  by  firaud  and  deception,  that  he 
signed  it  only  as  surety,  and  that  it  was  to  have  been  signed  by  two  or  three 
other  persons,  evidence  is  admissible  to  prove  that  he  signed  it  as  snch,  and 
that  it  was  to  have  been  signed  by  others  as  alleged.    Ross  v.  Ross,  173. 

2.  In  Proceedings  hy  Attachment 

60.  Where  an  attachment  has  been  obtained,  under  the  7th  section  of  the  act 
of  7  April,  1826,  by  a  plaintiff  whose  debt  b  not  yet  due,  on  making  oath  that 
his  debtor  is  about  to  remove  his  property  out  of  the  State  before  his  debt  be- 
comes due,  and  swearing  to  the  other  facts  required  by  that  act,  evidence  will 
be  admissible,  on  the  part  of  the  defendant,  to  prove  conversations  and  decla- 
rations of  the  latter,  made  out  of  the  presence  of  the  plaintiff,  previous  to  his 
leaving  the  State,  and  a  short  time  before  the  attachment,  with  a  view  to  show 
that  his  removal  from  the  State  was  not  intended  to  be  permanent. 

OJfutt  V.  Edwardsj  90^ 

61.  Where  an  affidavit  is  made  that  a  defendant  has  left  the  State  with  a  view 
not  to  return,  his  subsequent  return  will  not,  alone,  be  sufficient  to  dissolve 
the  attachment,  where  circumstances  render  it  probable  that  the  original  in- 
tention was  not  to  return ;  otherwise,  where  nothing  suspicious  existed,  or 
where  an  intention  to  return  is  proved.    lb. 

63.  Where  an  affidavit  is  made  for  an  attachment,  some  prima  facie  proof  must 
be  adduced  by  the  defendant  that  the  facts  sworn  to  are  not  true,  to  throw 
the  burden  of  proving  their  truth  on  the  plaintiff     lb, 

3.  In  Actions  for  the  Marital  Fourth,  under  art'  2369  of  the  CivU  Code 

63.  The  action  for  the  marital  fourth,  given  to  the  surviving  spouse  by  art  2369 
of  the  Civil  Code,  presupposes  a  liquidation  and  final  settlement  of  the  suc- 
cession of  the  deceased  husband  or  wife.  It  is  only  after  such  liquidation  has 
been  made  and  the  real  situation  of  the  estate  ascertained,  that  the  right  of 
action  accrues,  and  that  the  court,  to  which  the  application  is  made,  can  de- 
termine as  to  the  existence  of  the  two  essential  &cts  required  by  law  to  be  es- 
tablished, to-wit :  that  the  deceased  died  rich,  and  that  the  survivor  is  in  ne- 
cessitoud  circumstances.  To  maintain  such  an  action  the  survivor  must 
consequently,  show,  either  a  regular  settlement  of  the  estate  of  the  deceased 
spouEO,  or  that  the  heirs  have  received  a  specific  amount  of  money  or  property 
of  the  succession,  which  they  detain  without  having  made  any  such  settle- 
ment    Duriaux  v.  Doiron,  101. 

4.  hi  Actions  for  a  Settlement  cf  Partnership  Accounts* 

64.  Where  there  has  been  a  settlement  of  accounts  between  partners,  and  a  note 
given  by  one  to  the  other  for  the  balance  found  due,  on  an  allegation  of  error, 
ihe  former  may  go  into  an  inyeetlgation  of  the  accounts,  and  show  that  the 
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note  was  gfven  in  error;  bnttiia  aettlenieiit  wiU  ba  proraaied  to  be  conect, 
until  the  oontnurj  k  shown  by  the  party  alleging  it  Receipted  accoanti  em- 
bimced  in  such  a  aettlement,  will  be  admiasible  in  evidence,  nilgect  to  the  lig^ 
of  the  opposite  party  to  show  that  they  were  erraneooaly  allowed. 

Qreen  v.  Gloneaodic,  119. 
6A>  Wheie  an  aocoont  has  been  settled  between  the  paities,  and  a  bakoee 
stnick,  the  account  nuut  be  legaided  as  an  entire  thing,  sntgect  to  pioof  of 
error,  and  the  debit  side  cannot  be  given  in  evidence  without  the  credit  eade.  R. 

6.  In  Proceedings  tmder  thellihseaumaf  the  Act  cf  lOA  FAmaryj  1841,  vkre 

(here  ie  a  Car^Uct  of  Privileges* 

66.  The  proceedings  under  the  11th  section  of  the  act  of  10th  February,  1841, 
before  the  court  to  which  all  the  suits  and  claims  against  the  property  of  a 
a  debtor  have  been  transferred,  where  a  conflict  of  privileges  has  arisen  be- 
tween di&rcnt  creditors,  are  in  the  nature  of  cancurso,  in  which  all  the  pir- 
ties  are  plaintii^  and  defendants-  Where  a  particular  claim  has  been  opposed 
by  one  creditor,  it  is  for  the  benefit  of  all  the  others.  The  evidence  introdufr' 
ed  by  an  opposing  creditor  may  be  used  by  the  rest ;  and  they  will  be  bound  by 
that  introduced  in  &vor  of  the  claim  so  opposed  A  creditor  cannot  take  ad> 
vantage  of  part  of  the  evidence  of  another  opponent,  and  reject  the  answereto 
interrogatories  drawn  from  the  creditor  whose  claim  is  opposed.  Each  oppo- 
nent nuiy  introduce  further  evidence,  but  that  spread  upon  the  record  cannot  bo 
divided.     Ct^n  v.  Pollard,  300. 

6.  In  Petiiory  AetionS' 

67.  The  plaintiff  in  a  petitory  action  may  introduce  evidence  to  anpport  an  alle- 
gatimi  in  the  petition,  that  the  only  title  of  the  defendant  was  derived  from 
him,  and  that  the  latter  holds  under  him.  Such  evidence  is  admissible  to  Acm 
under  what  pretext  the  defendant  took  possession,  and  to  destroy  the  plea  of 
prescription*  If  the  defendant  got  possession  under  color  of  a  title  derived 
from  the  plaintifl^  he  cannot  throw  it  aside  and  set  up  his  poeseesion  agaiost  it, 
and  maintain  a  plea  of  prescription ;  but  if  he  did  not  obtain  poDOOStipn 
under  it,  the  plaintiff  cannot  force  the  title  on  him,  against  his  will. 

BrougkUm  v  King,  21& 

68.  An  allegati(Ri  in  the  answer  of  the  defendant  in  a  petitory  action,  that  he  has  t 
title  translative  of  property,  unaccompanied  by  any  statement  as  to  its  charac- 
ter or  derivation,  will  not  entitle  him  to  be  considered  any  thing  more  than  a 
mere  trespasser,  against  whom  it  is  unnecessary  that  the  plaintiff  should  shew 
a  title  perfect  in  all  respects :  one,  apparently  good,  sufficing,    ift. 

7.  In  Actions  of  Rescission. 

69.  Where,  in  an  action  to  rescind  tiie  sale  of  a  slave,  it  is  proved  that  he  na 
away  within  two  months  after  the  sale,  plaintiff  will  not  be  required  to  show 
that  the  vice  existed  before  the  sale,  nor  to  allege  or  prove  that  the  slave  kid 
been  less  than  eight  months  in  the  State.  Act  2  January,  1834,  }3.  It  is 
for  the  defendant  to  allege  and  prove  that  the  slave  has  been  more  than  eigiit 
months  in  the  State.    Faxende  v*  Hagan  306. 

70.  In  an  action  of  rescission  by  the  purchaser  of  a  slave,  plaintiff  must  prove  a 
tender  of  him  to  defendant    lb. 
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8.  in  Aetiarufor  MaUciaut  Prosecutions- 

71.  fn  an  cuidon  for  damages  for  a  malicious  prosecntion,  malice  is  nsuaOy,  but 
not  always  implied,  from  the  want  of  probable  cause  for  the  prosecution ;  it 
will  not  be  implied  where  the  person  against  whom  it  is  charged,  is  a  man  of 
high  reputation,  of  a  humane  disposition,  and  nothing  induces  the  belief  that  he 
had  any  cause  of  displeasure  which  could  prompt  him'  to  injure  the  person  he 
had  accused,    Digard  v.  Miehfiud,  387. 

72.  The  plaintiff  in  an  action  for  damages  for  a  malicious  prosecution  must  prove 
the  want  of  probable  cause.  There  must  be  some  positive  evidence  to  show 
that  the  prosecution  was  groundless.    lb. 

73.  An  action  against  one  who  had  instituted  a  suit  against  plaintiffi  by  attach- 
ment, in  which  there  was  judgment  in  favor  of  the  latter  for  damages  beyond 
the  amount  of  the  attachment  bond,  on  the  ground  of  the  proceeding  being 
malicious,  cannot  be  considered  as  an  action  on  the  bond  for  an  illegal  attach- 
ment It  is  in  the  nature  of  an  action  for  a  milicious  prosecution;  and  in 
such  a  case  malice,  and  the  want  of  probable  cause  for  the  original  action,  are 
essential.  Malice  may  be  proved  expressly,  or  be  infened  from  the  total  want 
of  probable  cause  of  action ;  but  malice  alone,  however  great,  if  there  was 
probable  cause  for  the  prosecution,  is  insufficient  to  maintain  an  action  for 
damages  for  a  malicious  prosecution.    SStUcai  v.  Smih,  418. 

9.  In  Aotians  against  Sherds, 

74.  Where  a  plaintiflS  after  judgment  against  the  debtor,  sues  to  recover  a  sum 
of  money  deposited  as  a  pledge  in  the  hands  of  the  sheriff  by  the  latter,  who 
had  been  arrested,  he  must  show  the  forfeiture  of  the  pledge,  by  the  departure 
of  his  debtor  out  of  the  State  within  the  period  during  which  he  was  bound  to 
remain  in  it ;  for  at  the  end  of  that  time,  the  debtor  had  a  right  to  resume  the 
pledge.    Dussm  v.  AUaint  894. 

76.  In  an  action  against  a  sheriff  for  taking  an  insufficient  pledge  for  tiie  appear- 
ance of  a  debtor  who  had  been  arrested,  he  will  be  protected  by  showing 
•  that  the  pledge  was  not  forfeited,    lb. 

EXCEPTION. 
See  pLEADiNo,  27,  28. 

EXECUTOR. 
See  SuccsBBioNB,  1. 

EXECUTORY  PROCESS. 

The  notice  required  by  art.  735  of  the  Code  of  Practice,  to  be  given  by  a  creditor 
in  possession  of  an  act  importing  a  confession  of  judgment,  before  proceeding 
against  a  debtor  or  his  heirs,  is  to  be  served  by  the  sheriff;  but  it  is  not  neces- 
sary that  it  should  be  signed  by  him.  The  notice  may  be  made  out  by  the 
clerk  of  the  court  in  which  the  petition  is  filed.  The  object  of  th^  notice  is 
to  accord  a  delay  to  the  debtor  before  issuing  the  writ,  to  enable  him  to  appeal 
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or  protect  hie  righto  by  any  other  mode.  If  the  delay  be  given,  the  fbnn  of 
the  notice  is  immaterial.  Service  of  a  copy  of  the  petiticxi  on  the  debtor  is  not 
necessary.    Nash  v.  Johnson,  8. 

FIERI  FACIAS. 

1.  Under  di,  fieri  facias,  issued  on  a  twelve  months'  bond,  the  sheriff  may  seize  at 
once,  but  the  defendant  has  a  right  to  point  out  other  property,  not  specidt]^ 
mortgaged  in  the  bond,  within  three  days,  or  until  the  property  seized  has  been 
advertized ;  but  not  afterwards.     Pumphrey  v.  Ddldhoussaye^  42. 

3.  Notices  of  a  sheriff's  sale  were  affixed  "  at  the  court  house  door,  and  at  two 
other  conspicuous  places  in  the  same  village,  in  a  parish  of  sixty  or  seventy 
miles  in  length,  in  which  it  was  shown  that  there  is  another  village,  neaily  u 
large,  about  eighteen  miles  below,  and  a  post-office  about  the  same  distance 
above :"  Hdd,  that  this  was  not  a  compliance  with  the  act  of  6th  of  April, 
1843,  chap.  135 ;  that  the  Legislature  did  not  intend  to  confine  the  notice  tea 
single  village  in  an  extensive  parish,  but  to  give  general  publicity  to  sheriff's 
sales,  without  incurring  the  expense  of  publication  in  a  newspaper.    Jb. 

3.  Art.  678  of  the  Code  of  Practice,  which  requires  where  land,  slaves,  or  other 
objects  susceptible  of  being  mortgaged,  are  to  be  sold  by  the  sheriff,  that  he  shtU 
read  a  certificate  obtained  from  the  Register  of  Mortgages  in  the  parish  where 
the  sale  is  made,  to  show  whether  there  exist  any  privileges  or  mortgages  on  the 
property  oflfered  for  sale,  contemplates  such  a  certificate  as  will  exhibit  to  bidden 
the  situation  of  the  property  in  relation  to  existing  incumbrancefl)  whether 
created  by  the  actual  owner  or  previously,  so  fiir  aa  the  records  will  eoaUe  the 
Register  to  ascertain  theoK    C.  C.  3357.     Smxth-v,  Mopre^  65. 

4.  Where  a  judgment  has  been  rendered  in  &vor  of  a  plaintifi^  the  whole  judg- 
ment, including  the  costs,  is  his  property.  He  is  supposed  to  have  advanced,  or 
is  liable  for  the  costo,  and  the  sheriff  must  look  to  him  for  their  payment.  And 
where  the  property  seized  and  sold  for  cash  to  satisfy  the  judgment,  has  been 
purchased  by  the  plaintiff,  the  sheriff  has  no  right,  on  the  refusal  of  the  plaintiff' 
to  pay  his  costo,  to  resell  the  property.    Such  a  sale  wiU  be  void. 

Kershaw  v.  Dekihoussaye,  77. 

5.  The  advertisement  by  a  sheriff  of  moveable  property  of  a  party,  against  whom 
a  fi,  fa,  has  been  issued,  for  sale,  without  having  been  seized  or  taken  into  pos- 
session by  that  officer,  is  irregular  and  illegal ;  but  where  the  party  retains  the 
free  use  of  it,  no  injury  is  sustained  by  him.  Such  an  irregularity  will  not  en- 
title him  to  an  injunction.  Per  Curiam :  It  will  be  time  enough  for  him  to  com- 
plain, when  he  is  disturbed  in  the  possession  of  the  thing. 

Calderwood  v.  Prevost,  182. 

6.  Where  one  against  whom  a^.  fa,  has  been  issued,  purchases  his  own  proper- 
ty at  twelve  months'  credit,  and  executes  a  bond  for  the  price,  as  required  by 
by  law,  the  execution  of  the  bond  is  a  waiver  of  any  objection  which  he  might 
have  urged  against  the  sale,  had  it  been  to  another.  He  cannot  keep  the  pro- 
perty, and  allege  the  illegality  of  the  sale ;  nor  can  his  surety  on  the  bond  urge 
it.     Jones  v.  FreUsen,  185. 

7.  A  judgment  rendered  by  a  Court  of  the  United  States  against  a  curator  of  a 
vacant  succession,  cannot  be  executed  by  the  seizure  and  sale  of  the  eSec  ts  of 
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the  Bttccession  by  the  manfaal  of  that  court.  The  eflfects  must  remain  in  the 
hands  of  the  curator,  to  be  applied  to  the  payment  of  the  debts  of  the  succession 
in  due  course  of  administration.  The  judgment  can  be  satisfied  only  by  pre- 
senting it  for  classification  and  payment  to  the  Court  of  Probates,  under  the  di- 
rection of  which  the  succession  is  being  administered.  Any  sale  of  the  prope> 
ty  of  the  succession,  by  the  marshal  under  process  from  the  United  States  court 
is  a  nullity.    Kermard  v.  Sianhroughy  254. 

8.  A  prior  mortgagee  cannot  arrest  the  proceedings  of  subsequent  mortgagees, 
merely  on  the  ground  of  the  priority  of  his  mortgage.  If  the  property  should- 
not  sell  for  enough  to  satisfy  all  the  mortgages  prior  to  that  of  the  plaintiifin 
the  seizure,  there  can  be  no  sale ;  if  it  should  sell  for  enough,  the  latter  have 
a  right  to  proceed.     Bleedworth  v.  Hunter,  256. 

9.  The  fruits  of  an  immoveable,  gathered  or  produced  since  it  was  under  seL 
sure,  make  a  part  thereof,  and  enure  to  the  benefit  of  the  person  making  the 
seizure  (C.  C.  457) ;  but  crops  standing  at  the  time  of  the  sale  of  the  proper 
ty,  are  considered  part  of  the  land  to  which  they  are  attached,  and  pass  to  the 
purchaser  as  part  of  the  consideration  of  the  price.  The  truits  of  mortgaged 
property  are  subject  to  the  mortgage  only  while  in  the  hands  of  the  mortgagor ; 
tiiey  cease  to  be  so,  when  they  accrue  after  its  transfer  to  a  bona  fide  purchaser 
and  possessor.    C.  C.  456.    lb. 

10.  Where  the  value  of  the  property  siezed  under  a  fi.  /a.  from  a  Parish  Court, 
is  beyond  the  jurisdiction  of  the  court  from  which  the  writ  was  issued,  an  in- 
junction may  be  obtained,  by  one  claiming  to  be  its  owner,  from  a  District 
Court.  The  circumstances  of  the  case  make  it  a  necessary  exception  to  the 
rules  laid  down  in  arts.  395, 397,  617,  629  of  the  Code  of  Practice. 

McDonogh  v.  Doyle.  30. 

11.  On  the  insolvency  of  one  of  the  members  of  a  partnership,  his  syndic  has  a 
concurrent,  though  not  exclusive  right  to  the  administration  and  settlement  of 
its  afi&irs ;  but  the  seizure  of  the  interest  of  his  copartner  under  a  fi.  fa,,  does 
not  so  divest  the  title  of  the  latter,  and  vest  it  in  the  sheriffor  the  creditor,  as  to 
give  to  the  officer,  or  the  creditor,  the  right  to  claim  to  administer  jointly  with 
the  syndic  of  the  insolvent.  The  effect  of  the  seizure  is  merely  to  give  a  pri- 
vilege on  the  thing  seized,  and  a  right  ultimately  to  sell  it,  if  not  arrested  by 
some  judicial  order,  or  legal  cause.     Tyler  cfv.  v.  Their  Credilorsy  372. 

12.  Where  a  note,  taken  in  the  ordinary  course  of  business,  before  maturity,  for 
full  value,  and  without  notice  of  any  equities,  is  sold  at  a  sheriff's  sale,  under  a 
fi.  fa.  against  the  holder,  the  purchaser  will  acquire  all  his  right,  title  and  in- 
terest ;  and  this,  though  public  notice  may  have  been  given  at  the  time  of  the 
sale,  of  equities  existing  between  the  original  parties  to  the  sale.  Such  a  no- 
tice cannot  prevent  the  purchaser  from  being  subrogated  to  all  the  rights  of  the 
defendant  in  execution,  nor  vary  those  rights  in  the  slightest  degree.  C.  C- 
2598,  2616.    Adams  v.  Avery,  431 . 

13.  A  sheriff's  sale  of  moveable  effects,  or  rights  and  credits,  is  not  valid  un. 
less  it  has  been  preceded  by  an  appraisement  of  the  property  seized,  accord- 
ing to  the  rules  laid  down  in  the  Code  of  Practice ;  and  under  those  rules 
such  property  cannot  be  adjudicated  for  cash,  unless  it  brings  two-thirds  of  the 
appraisement    C.  P.  671,  675,  676,680.    Phelps  v.  Righior,  531. 
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FOREIGN  LAWS. 

1.  Wheiethe  record  {vmishes  no  proof  of  the  laws  of  the  State  in  wMch  anote 
sued  on  was^ecnted,  they  will  be  presumed  to  be  the  same  ae  our  own. 

BarrtBY,  AJexandery  151. 

3.  Wherethe  lawe  of  another  State  are  not  proved  to  be  diflerent,  tfaeywiBbe 
prosuned  to  be  the  same  as  our  own.     Spears  t.  7\crptn,  293. 

FRAUD. 
See  Sale,  28,  33,  39,  40. 

GUARANTEE. 

The  poaitive  testimony  of  one  witztess,  corroborated  by  the  evidence  of  another,  is 
aofficient  to  prove  a  fj^oarantee  for  an  amount  exceedmg  five  hundred  doDais. 

Mickey  V.  IhM&sf,  503. 

HUSBAND  AND  WIPE. 

L  Dotal  and  Parapbernal  Property  ,  and  of  the   W^it  MorU 

gage  and  Privilege. 
n.  Community  of  Gains. 

ni.  Contracts  of,  and  suits  against  a  Married  Woman. 
IV.  Action  of  Separation  from  Bedand  Board^and  ojf  Property, 
y.  Action  for  the  Marital  Portion. 

I.  Dotal  and  Paraphemcd  Property ^  and  of  the  Wifis  Mod- 

gage  and  Privilege. 

1.  A  married  woman,  under  twenty-one  years  of  age,  cannot  make  a  valid  rs* 
auneiation  of  her  privileges  and  mortgages  on  the  property  of  her  husband,  in 
favor  of  his  creditors.    Act  of  15  March,  18S5.    Breaux  v.  Ckumoitche,  86« 

2.  It  is  not  necessary  to  record  the  mortgage  or  lien  given  by  law  to  secure  the 
paraphernal  property  of  the  wife,  in  order  to  give  it  eflbct  against  third  pe^ 
eons.    lb. 

3.  A  wife  has  no  privilege  on  the  moveables  of  her  husband,  for  her  panj^emal 
property.    C.  C.  3183.     Stafford  v.  Mead  142. 

4.  Where  a  marriage  was  contracted  in  another  State,  with  the  bona  fide  inten- 
tion of  making  this  the  matrimonial  residence,  and,  in  pursuance  of  such  in- 
tention, the  parties  became,  within  a  reasonable  time,  domiciliated  in  tiiis 
State,  the  property  belonging  to  the  wife  befcxe  the  marriage,  and  received 
by  the  husband  at  the  time,  or  afterwards,  remains  her  separate  estate,  ac- 
cording to  the  laws  of  this  State.    RonOh  v.  Hffr  Husband^  224. 

//.  Community  of  Gains. 

5*  In  the  absence  of  any  evidence  of  debts  existing  against  a  communiQf  be- 
tween husband  and  wife,  the  legal  presumption  is  that  there  are  none. 

Spenur  v.  Conrad,  78. 
6.  In  a  contest  between  the  creditors  of  a  deceased  hueband  and  his  widQW,  be- 
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tween  whom  there  existed  a  communis  of  gains,  as  to  real  property  par- 
chased  during  the  marriage  by  the  husband  in  the  name  of  the  wife,  evidence 
of  the  declarations  of  the  httsband  that  he  had  the  receipts  for  the  price  made 
out  in  ihe  name  of  his  wife  to  screen  the  land  from  his  creditors,  is  admissible. 
Per  Curiam :  The  declarations  are  evidence  to  prove  that  the  husband  him- 
self was  acting  fraudulently;  and,  even  on  the  supposition  that  he  acted  as  the 
agent  of  his  wife  in  making  the  purchase,  she  would  be  bound  by  his  declani- 
tions.     SmaUey  v.  Lawrence,  210. 

7.  AU  property  acquired  by  either  spouse,  during  the  existence  of  the  commu- 
nity of  acquSls,  is  presumed  by  law  to  belong  to  the  community,  and  is  liable 
for  its  debts.  If  the  wife  claim  any  property  so  acquired,  as  belonging  to  her 
individually,  she  must  establish  her  pretensions  by  legal  proof.  The  fact  of 
the  title  having  been  taken  in  her  name,  does  not  raise  even  a  presumption  in 
her  favor.    lb. 

8.  Where  a  husband  and  wife,  married  in  another  State,  remove  into  this,  the 
laws  establishing  and  regulating  the  matrimonial  community  of  gains,  will 
operate  upon  the  property  acquired  during  their  residence  here ;  and  where 
they  subsequently  remove  from  this  State,  its  laws  will  not  operate  upon  prop- 
erty afterwards  acquired  here,  such  acquisitions  becoming  the  property  of  the 
party  to  whom  they  may  belong  according  to  the  law  of  the  new  domicil  of  the 
spouses.     Succession  of  Packwoodj  438. 

9.  Where  the  husband  and  wife  remove  into  another  State,  the  former  wHl  still 
retain  the  right  of  administering  property  acquired  by  the  community  du- 
ring their  residence  in  this  State;  and  he  will  continue  to  be  entitled  to 
enjoy  the  fruits  of  the  dotal  property.  The  removal  into  another  State 
does  not  vest  in  the  wife  any  distinct  and  separate  title  to  one  half  of  the 
Community  property.  On  her  death,  one  half  of  the  community  property 
acquired  in  this  State,  will  vest  in  her  heirs,  subject  to  the  payment  of 
the  debts  contracted  by  the  husband  during  the  marriage.  Till  that  time 
the  husband  retains  entire  control  of  the  property,  subject  to  the  restric- 
tions imposed  by  the  Civil  Code  on  his  power  of  alienation,  when  in  fraud 
of  the  rights  of  the  wife.     lb 

10.  The  law  establishing  and  regulating  the  matrimonial  community  of  gains 
IB  a  real  statute,  operating,  where  the  parties  were  not  married  in  this 
State,  only  on  property  acquired  here.    lb. 

11.  The  deceased  and  her  husband,  having  removed  from  this  State,  resided 
in  another  at  the  time  of  her  death.  A  part  of  a  crop  raised  on  a  plan- 
tation belongmg  to  the  community  in  this  State,  having  been  sold  by  an 
agent  here  before  the  death  of  the  wife,  the  .proceeds  were  deposited  to 
the  credit  of  the  husband  in  a  bank  in  this  State,  and  subsequently  re- 
mitted to  him  in  negotiable  certificates  of  deposit.  HeU  that  the  produce 
of  the  phintation,  no  longer  existmg  in  kind,  but  having  merged  in  a  debt  due 
from  the  bank,  could  not  be  identified;  that  the  amount  deposited  became 
the.  property  of  the  husband,  at  the  place  of  his  domicil ;  and  that  its  dis- 
tribution, or  inheritance,  depends  on  the  law  of  that  place.  Had  the  crop 
remained  on  the  plantation,  unsold  at  the  death  of  the  wife,  it  might 
have  been  otherwise.    lb. 
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III.  Contracts  ofy  and  mils  against  a  Married  WtmrniL 

12.  Emancipated  minora  cannot,  except  under  certain  restrictions,  and  to  t 
limited  extent,  diapoee  of  their  property,  or  renounce  their  rights.  C.  C. 
376,  377.     Breaux  y.  Carmouchey  36. 

13.  A  written  promise  to  pay  a  certain  rate  of  interest,  signed  by  a  married  vd- 
man,  without  her  husband's  consent,  is  of  no  validity  (C.  C.  124, 127),  nor  on 
it  serve  as  the  consideration  of  any  subseqaent  obligatioQ. 

iRotty.i2ott,173. 

14.  In  an  action  against  a  married  woman,  the  authorizatioQ  of  the  hnsband  is  in- 
plied  from  the  &ct  of  his  joining  hie  wife,  or  being  joined  with  her  in  tfaBsait; 
but  this  authorization  will  not  be  implied  when  both  are  sued,  and  the  wktkn 
appears.  In  such  a  case  she  will  not  be  considered  as  acting  under  his  txAo- 
rity.  But  where  both  make  de&ult,  and  it  does  not  appear  that  the  hwbuid 
refused  to  assist  her,  a  judgment  by  de&ult  may  be  cooiniied  against  her. 

SUme  ▼.  Tew,  IM. 

IV .  Action  of  Separation  from  Bed  and  Board  and  of  Propertft 

16.  No  appeal  will  lie  from  a  judgment,  in  an  action  by  a  wife  for  a  sepantionfram 
bed  and  board  and  of  property,  ordering  the  husband  to  pay  alimony  at  the  ittB 
of  ten  dollars  per  month  pending  the  suit,  the  amount  not  exceeding  three  famid- 
red  doUan,  and  commanding  him  to  return  to  the  matrimonial  domiciL 

Mahny  v.  Her  Hiaband,  IM. 

v.  Action  for  the  MariUd  Portion, 

16.  The  action  for  the  mariud  fourth^  given  to  the  surviving  spooae  by  art  2319  of 
the  Civil  Code,  pre-supposes  a  liquidation  and  final  settlement  of  the  sacces- 
sion  of  the  deceased  husband  or  wife.  It  is  only  after  such  liquidatioii  hu 
been  made  and  the  real  situation  of  the  estate  ascertained,  that  the  right  of  ac- 
tion accrues,  and  that  the  court,  to  which  the  application  is  made,  can  detennins 
as  to  the  existence  of  the  two  essential  facts  required  by  law  to  be  establisiied, 
to-wit:  that  the  deceased  died  rich,  and  that  the  survivor  is  in  necessitous  cir- 
cumstances. To  maintain  such  an  action  the  survivor  must,  conseqaentiy, 
show,  either  a  regular  settlement  of  the  estate  of  the  deceased  spouse,  or  tint 
the  heira  have  received  a  specific  amount  of  money  or  property  of  the  succee* 
sion,  which  they  detain  without  having  made  any  such  settlement. 

Duriaux  y.  Hcmn,  101. 

IMPOST. 
See  CoNsnTunoNy  I. 

INJUNCTION. 

1.  One  bound  as  surety  on  the  twelvennonths'  bond  upon  which  fierifieks  wv 
sued,  is  not  disqualified  from  becoming  snre^  in  an  injunction  bond  le  tf^ 
rest  its  execution.    Pumphrey  v.  Delahaussayey  42 
3.  Where  the  plaintiff  in  an  action  commenced  by  iiqunctioii  nakes  oith}tiistte 
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surety  in  the  injncti<m  bond  is  a  material  witness  on  his  behalf,  and  that  he  can- 
not safely  go  to  trial  without  his  testimony,  and  ofieis  other  sufficient  sureties 
present  and  willing  to  be  bound,  he  will  be  entitled  to  have  the  name  of  the  first 
surety  erased,  and  the  others  substituted  in  his  place,  that  he  may  examine  the 
former  as  a  witness.  Such  is  the  usual  practice  as  to  seQuritiea  for  costs  and 
on  attachment  bonds.    Brashear  v.  White,  55. 

3.  One  who  has  succeeded  in  obtaining  the  dissolution  of  an  injunction,  cannot 
recover  an  attorney's  fee  as  special  damages,  where  the  evidence  does  not 
show  that  any  fee  was  actually  paid,  but  only  the  value  of  the  services  of 
counsel  employed  to  defend  such  a  suit.    Brashear  v.  WUkins,  56. 

4.  Where  the  judgment  enjoined  bears  interest  at  ten  per  cent  a  year,  the  inter- 
est will  not  be  increased  on  the  dissolution  of  the  injunction ;  but  whatever  may 
be  right,  will  be  allowed  as  damages.     Stafford  v.  Mead,  142. 

6.  An  affidavit  by  an  agent  or  attorney  at  law,  that  the  facts  and  allegations  in  a 
petition  for  an  injunction,  some  of  which  are  professedly  known  to  him  only 
from  the  information  of  others,  are  true  to  the  best  of  his  knowledge,  is  insuffi- 
cient He  should  have  sworn  to  the  best  of  his  knowledge  and  belief.  Act  of 
SO  March,  1839,  { 16.     Woodruff  y.  Payne,  163. 

6.  An  injunction  cannot  be  issued  to  stay  an  execution,  on  grounds  which  might 
have  been  pleaded  in  defence  before  the  judgment.  Kermard  v.  Henderson,  166. 

7.  To  authorize  one  against  whom  jS.  fa.  has  been  issued,  to  enjoin  it,  for  the  pur- 
pose of  pleading  in  compensation  a  note  of  the  plaintiff's  in  execution,  the  for- 
mer must  show  that  he  acquired  the  note  subsequently  to  the  date  of  the  judg- 
ment on  which  the  execution  was  issued.    lb. 

8.  The  advertisement  by  a  sheriff  of  moveable  property  of  a  party,  against  whom 
^fi.fa,  has  been  issued,  for  sale,  without  having  been  seized  or  taken  into  pos- 
session by  that  officer,  is  irregular  and  illegal ;  but  where  the  party  retains 
the  free  use  of  it,  no  injury  is  sustained  by  him.  Such  an  irregularity  will 
not  entitle  him  to  an  injunction.  Per  Curiam :  It  will  be  time  enough  for 
him  to  complain,  when  he  is  disturbed  in  the  possession  of  the  thing.  Colder* 
wood  V.  Prevost,  182< 

9.  A  motion  to  dissolve  an  injunction  on  the  ground  of  the  insufficiency  of  the 
allegations  in  the  petition,  is  in  the  nature  of  a  demurrer,  and  admits  all  the 
facts  alleged  to  be  true,  however  improbable,    Jenkins  v.  Felton,  200. 

10.  Where  a  party  gives  his  notes,  secured  by  mortgage,  for  a  certain  sum,  to  a 
third  person,  for  a  title  from  the  latter  to  a  tract  of  land,  in  ignorance  of  his 
right,  under  a  subrogation  from  another  vendor,  to  claim  a  title  from  such  third 
person,  for  a  smaller  sum,  such  an  error  in  relation  to  his  legal  rights,  will  en- 
title him  to  an  injunction  to  stay  any  proceedings  under  the  mortgage  notes. 
lb. 

11.  The  propriety  of  allowing  any  amendments  to  a  petition  for  an  injunction,  is 
questionable.  None  should  ever  be  allowed,  unless  manifestly  for  the  promo- 
tion of  justice ;  and  an  affidavit  of  the  truth  of  the  allegations,  and  of  the  causes 
that  make  tbe  amendment  necessary,  should  always  be  required.  An  amended 
petition  should  never  be  allowed  in  such  a  case,  where  delay  seems  to  be  the 
object.     CaJderufoodY.  Trent,  227. 

12.  A  trivial  error  in  the  amount  of  the  costs  of  a  judgment,  is  no  ground  for  en- 
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joiniiig  the  execntiod.  The  injured  party  may  have  It  corrected,  ooderthe 
ordeir  of  the  judge  of  the  court  which  rendered  the  judgment,  in  the  cleik's 
pffice,  where  all  the  records  and  documents  necessary  to  enable  the  proper 
costs  to  be  taxed,  may  be  found.    lb. 

13.  The  damages  allowed  by  the  third  section  of  the  act  of  25  March,  1831  |0d 
the  dissolution  of  an  injunction,  are  not  to  be  calculated  on  the  whole  amount 
of  the  debt  for  which  the  execution  was  issued,  where  it  was  not  enjoined  &r 
t|i9  whole  amouift.    They  should  be  calculated  on  the  amount  enjoined.    Jh, 

14.  Where  the  value  of  the  property  seized  under  a  fi,  fa.  from  a  Parish  Conit, 
is  beyond  the  jurisdiction  of  the  court  from  which  the  writ  was  issued,  an  in- 
junction may  be  obtained,  by  one  claiming  to  be  its  owner,  from  a  District 
Court.  The  circumstances  of  the  case  make  it  a  necessary  excepticMi  to  the 
rules  )aid  down  in  arts.  395,  397,  617,  629,  of  the  Code  of  Practice. 

McDoiwgh  V.  Doyle,  302. 
)5.  The  obligation  of  i^  vendor,  under  his  warranty,  to  defend  the  title  of  hia 
vendee,  constitu^s  a  sufficient  interest  to  enable  him  to  enjoin  a  sale  (A  tbe 
property,  attempted  by  a  third  person.    Bach  v.  Goodrich,  391. ' 

INSQI^VENCY. 

1 .  A  debt  due  to  an  insolvent  who  has  made  a  surrender  of  his  property,  whether 
placed  on  his  schedule  or  not,  passes  by  the  surrender  to  his  creditors,  with 
all  his  other  property;  and  the  syndic  may  sue  to  recover  it. 

Dwight  V.  Smith,  33. 

2.  No  action  can  be  commenced  or  proBecutod  against  the  syndics  of  an  insolvent 
in  any  other  court  than  that  before  which  tlie  proceedings  were  pending.    C. 

•  P.,  165, 5  3.  Act  20  February,  1817,  }  37.  The  creditors  are  interested  in 
contesting  each  other's  claims,  and  it  is  only  on  a  tableau  of  distribution  that 
their  validity  and  relative  rank  can  be  finally  settled.  Though  it  may  be  neces- 
'  sary,  under  art.  2080  of  the  Civil  Code,  to  make  the  syndics  parties  to  an  ac- 
tion instituted  against  a  co-obligor  with  the  insolvent  in  a  joint  obligation,  in 
order  to  obtain  judgment  against  the  latter,  itdqes  not  follow  that  a  judgment 
can  be  rendered  against  the  syndics.    Marsh  v.  Marsh,  45. 

3.  The  creditors  of  a  partnership  do  not  lose  their  preference  on  the  partnership 
property,  by  being  compelled  to  establish  their  claims  in  the  coucurso,  contra- 
dictorily with  the  other  creditors  of  a  partner  who  has  made  a  surrender  of 
his  property,    lb. 

4.  A  judgment  homologating  a  tableau  of  distribution  of  the  effects  of  an  insol- 
'  vent,  is  final,  and  has  the  force  of  res  judicata  so  far  as  it  settles  the  rank  and 

privileges  of  the  creditors ;  and  where  the  tableau  is  complete,  and  states  dis- 
tinctly the  amounts  of  the  debts,  not  leaving  them  to  be  inferred  from  the  divi- 
dend, it  will  be  final,  and  have  the  same  force  as  to  their  amounts.  Alitert 
where  the  tableau  is  cut  provisional,  presented  in  the  course  of  the  settlement 
pf  a  solvent  estate,  the  object  of  which  was  not  to  show  the  amount  of  the 
(}cl)ts,  bnt  how  the  funds  on  hand  were  to  be  distributed. 

Gardiner  v.  Brashear,  ^h 
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5.  Wliere  an  insolvent  debtor  makes  a  cession  of  his  property,  and  it  is  accepted 
by  the  judge  for  the  benefit  of  his  creditors,  it  is  thereby  vested  in  them,  and 
cannot  be  seized,  attached,  nor  levied  on  in  any  manner.  Act  29  March,  1826, 
Bee.  2.  The  death  of  the  ceding  debtor  cannot  change  the  rights  of  the  credi- 
tors on  the  property,  which  they  may  retain  and  sell,  as  they  might  have  done 
before  his  death.  C.  C.  2176.  The  only  interest  which  his  succession  can 
have,  is  in  any  surplus  remaining  after  the  payment  of  the  debts  ;  and  all  that 
the  administrator  has  to  do,  is  to  see  that  the  ceded  property  is  properly  admin- 
istered, and  to  claim  any  surplus.  Should  he,  in  virtue  of  his  office,'  or  under 
any  other  pretext,  illegally  take  possession  of  the  property  surrendered,  the 
court  before  which  the  surrender  was  made,  is  the  proper  tribunal  to  enforce 
the  claim  of  the  syndic.    Lawrericey.  Guice,  219. 

6.  Where  a  debtor  has  made  a  cessio  bonorum,  and  a  stay  of  proceeding  has 
been  ordered,  he  cannot  be  proceeded  against,  either  directly  or  indirectly. 

Tyler  <Sf€,  v.  Their  Creditors,  372. 

7.  A  partnership  is  dissolved  by  a  cessio  bonorum  made  by  one  of  its  members,  lb. 
$.  On  the  insolvency  of  one  of  the  members  of  a  partnership,  his  syndic  has  a 

concurrent,  though  not  exclusive  right  to  the  administration  and  settlement 
of  its  affairs ;  but  the  seizure  of  the  interest  of  his  copartner  under  B.fi.fa.,  does 
not  60  divest  the  title  of  the  latter,  and  vest  it  in  the  sheriff  or  the  creditor,  as  to 
give  to  the  officer,  or  the  creditor,  the  right  to  claim  to  administer  jointly  with  the 
syndic  of  the  insolvent.  The  effect  of  the  seizure  is  merely  to  give  a  privi- 
lege on  the  thing  seized,  and  a  right  ultimately  to  sell  it,  if  not  arrested  by  some 
judicial  order,  or  legal  cause,     lb. 

9.  A  partner  having  a  right  to  sell  all  the  moveables  of  the  firm  to  obtain  mo« 
ney  for  its  use,  or  to  pay  its  debts,  may  make  a  cession  of  the  goods  of  the  firm 
for  the  purpose  of  discharging  its  debts,  his  co-partner  making  no  opposition, 
C.  C.  2166.     lb, 

10.  Syndics  are  required  by  law  to  deposit  funds  received  by  them  in  some  sol- 
vent bank,  and  to  ffie  a  tableau  and  distribute  the  money  as  soon  as  practicable : 
and  where  they  wilfully  delay  to  do  so,  and  the  funds  depreciate,  or  are  lost  by 
tkeir  neglect,  or  by  the  want  of  prudent  foresight  and  observation  as  to  the 
condition  of  the  bank,  they  will  be  responsible  for  any  loss  sustained  thereby. 

De  Gruy  v.  His  Creditors,  468. 

11.  In  an  action  by  a  creditor  to  annul  a  sale  made  by  a  debtor,  alleged  to  be  in- 
solvent, in  fraud  of  his  rights,  the  vendees  may  plead  in  compensation  of  plain- 
tiff's demand,  a  sum  alleged  to  be  due  to  the  insolvent,  their  co-defendant, 
though  the  latter  have  failed  to  plead  it  in  time  to  prevent  a  judgment  for  the 

'  whole  amount  claimed  as  against  him.    Mandell  v.  Stephens,.  491. 

INTEREST. 

1 .  By  no  device  or  shift  can  a  higher  rate  of  interest  be  recovered  for  the  loan  of 
money,  than  that  allowed  by  law.     Baker  v.  Garlick,  126. 

2.  Where  the  judgment  enjoined  bears  interest  at  ten  per  cent  a  year,  the  inte- 
rest will  not  be  increased  on  the  dissolution  of  the  injunction ;  but  whatever 
^ay  be  right,  will  be  allowed  as  damages.     Stafford  v.  Mead^  142. 
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8.  A  fdpiilaliaii  In  a  note  given  for  the  price  of  piapetty  sold  on  credit*  that,  if 
not  paid  at  maturity,  it  shall  bear  the  highest  cimvexitioDal  interest  from  the 
date  of  the  note  till  paid,  is  usurioiis.     Sume  v.  Tewj  194, 

4.  Legal  interest  will  be  allowed  from  maturity,  on  notes  given  for  the  plI^ 
chase  of  slaves.    C.  C.  2531.     lb. 

5*  A  creditor  of  a  succession  for  the  amount  of  an  open  account,  cannot  recover 
interest  at  a  higher  rate  than  five  per  cent  a  year.     GiUel  v.  RaduU^  276. 

6.  Though  a  purchaser  of  real  estate  who  has  given  notes  for  the  price,  payable 
at  a  future  day,  and  bearing  interest  from  date  if  not  punctually  paid,  may  be 
authorised  by  the  agreement  of  the  parties  to  delay  their  payment  until  the 
erasure  of  a  mortgage  existing  on  the  property,  he  will  be  bound  to  pay  inte- 
rest during  any  delay  in  making  such  erasure.  Per  Curiam :  The  defendaat 
might  have  relieved  himself  from  interest,  by  depositing  the  amount  of  the 
notes ;  but  not  having  done  so,  and  being  in  the  enjoyment  of  the  property,  be 
is  liable  for  the  interest  He  cannot  enjoy,  at  the  same  time,  both  the  price 
and  the  thing  sold.    C.  C,  2531,  2535,  253*7.      Ferraud  v.  Claibome.  424. 

7.  Where  a  mortgage  creditor  of  an  insolvent  having  obtained  judgment  against 
the  syndic,  causes  the  mortgage  property  to  be  sold,  and  purchases  it  himself 
at  a  price  exceeding  his  claim,  and  re-sells  it  for  cash,  and  his  vendee  is  evict- 
ed on  the  ground  of  illegalities  in  the  first  sale,  he  cannot  recover  against  the 
syndics  interest  on  his  debt  between  the  time  of  the  purchase  and  the  evictioD 
of  his  vendee.  The  use  of  the  land,  or  of  the  price  received  from  his  vesdee, 
extinguished  any  chum  for  interest  during  that  period. 

De  Gruy  v.  His  CredUon,  458. 

INTERPRETATION. 

1.  In  the  interpretation  of  a  written  instrument,  all  its  clauses  must  be  construed 
the  dne  by  the  other,  giving  to  each  the  sense  resulting  from  the  entire  act 

McKeraU  v,  McMUlan,  19 

2.  Where  a  quesdcm  arises  as  to  the  quantity  of  lai^d  intended  to  be  sold,  and  re- 
ference is  made  in  the  act  of  sale  to  the  conveyance  under  which  the  vender 
heldi  both  acts  will  be  consulted  and  construed  together,  to  ascertain  the  true 
description  of  the  thing  sold.    Labiche  v.  Jdhany  30. 

3.  Where  the  property  sold  is  described  in  the  act  of  sale  as  the  fraction  of  a 
town  lot,  bounded  on  two  sides  by  certain  streets,  and  enclosed  on  another  by  a 
fence  dividing  it  from  another  lot  held  separately  by  the  vendor  at  the  time  of 
sale,  the  calls  for  a  boundary  will  control  the  enumeration  of  quanti^.    R, 

4.  In  the  interpretation  of  a  contract,  it  will  not  be  presumed  that  either  party  in- 
tended to  impose  an  absurd  or  impossible  condition.  It  will  be  construed  as  the 
parties  must  be  supposed  to  have  understood  it  at  the  time  of  its  execution. 

Clay  V.  BaUardy  308. 

{^.  It  is  a  sound  rule  of  construction  never  to  consider  laws  as  applicable  to  ca- 
ses which  arose  previous  to  their  passage,  unless  the  legislature  have,  in 
express  terms,  declared  such  to  he  their  intention. 

Sufice99itm  iflkynmit  357. 
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6.  An  agreement  wia  seing  privi  u  to  the  ealO  of  land,  may  be  feAftied  to  fat 
the  parpoee  of  explaining  any  ambignous  dame  of  an  authentic  act  of  sale 
of  the  same  property,  anbeeqaently  executed  by  the  parties,  though  it  be  de- 
clared in  the  latter  ^at  the  previoos  agreement  was  nail  and  voidt 

LaUande  v.  Iiee,  514. 

7.  Laws  in  pari  materia  must  be  construed  together,  to  ascertain  the  meaning 
of  the  legislator.    Phdps  v.  Rightor^  631; 

8.  Where  abend  is  takeh  under  a  particular  law,  it  must  be  constmed  by  it; 
and  the  casual  insertion  in  such  a  bond  of  an  additional  condition,  not  con-* 
templated  by  the  legislature,  will  not  bind  the  surety. 

WeUh  V.  BarroWy  635i 

INTERROGATORIES* 
See  Eyidsnob,  48,  44^  45,  46, 49»  50« 

INTERVENTION, 
See  PuBADiNo,  6. 

JOINT  OBLIGORS. 
See  I^LEADiNo  5,  9,  10,  14.    StTBKrr,  4a 

JUDGMENT. 

1.  A  judgment  in  a  revocatory  action  annuls  the  act  attacked  so  ialf  dnly  as  it 
aflects  those  who  sue  to  annul  it.  Those  who  were  neither  parties  nor  pri- 
vies to  the  proceedings,  cannot  avail  themselves  of  them. 

Lalfauve  v.  BoudrtdUy  28. 

8.  In  an  action  by  a  wife  against  her  husband  for  a  separation  of  property,  a 
judgment  was  entered  by  consent,  pronouncing  the  separation  and  settling 
the  claims  of  the  wife,  and  reciting  that  it  is  fiuther  agreed  that  the  plaintiff 
shall  confess  judgment  in  favor  of  certain  persons,  not  parties  to  the  suit,  for 
the  amounts  claimed  by  them  in  suits  in  the  Parish  Court  of  the  parish,  and 
assume  to  pay  the  same.  An  injunction  having  been  sued  out  against  a  fi, 
fa,  obtained  by  the  parties  in  whose  &vor  the  stipulation  was  made :  Hddi 
that  the  clause  in  the  judgment  did  not  authorize  the  issuing  of  a  fi.  fa,^  and 
tiiat  it  can  be  viewed  only  as  a  tivpdaxiaa  pofur  otitrut,  of  which,  if  valid,  the 
parties  in  whose  &vor  it  was  made  can  take  advantage  only  by  an  action 
against  the  plaintiff.    C.  P.  S6.    De  Blanc  v.  MovUm^  48. 

3.  After  judgment  signed,  a  new  trial  cannot  be  ordered,  ea?  ^^Scta,  hf  the  court, 
in  order  to  correct  an  error  in  the  judgment    The  remedy  is  by  appeal. 

Smith  V.  Deiahiouiwuei  60. 

4.  A  judgment  homologating  a  tableau  of  distribution  of  the  efl^ts  of  an  in- 
solvent, is  final,  and  has  the  force  of  res  judicata  so  £u  as  it  settles  the  nmk 
and  privileges  of  the  creditors ;  and  where  the  tableau  is  complete,  and  states 
distinctly  the  amounts  of  the  debts,  not  leaving  them  to  be  infinned  from  th« 
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dividend,  it  will  be  final,  and  have  the  same  force  as  to  their  amounts.  AUier, 
where  the  tableau  is  but  provisional,  presented  in  the  course  of  the  settlement 
of  a  solvent  estate,  the  object  of  which  was  not  to  show  the  amount  of  the 
debts,  but  how  the  funds  on  hand  were  to  be  distributed. 

Gardiner  v.  Brashear,  61. 
6.  Where  in  an  action  hj  a  wife  for  a  separation  of  property,  the  petition  alleges 
that  the  husband  had  received  and  applied  to  his  own  use  a  sum  of  money,  of 
which  a  donation  had  been  made  to  her,  and  that  she  has  a  legal,  tacit  mort- 
gage on  his  property,  for  its  reimbursement,  but  the  prayer  only  ajsks  for  a 
judgment  for  the  amount  with  interest,  no  judgment  can  be  given  as  tQ  her 
right  of  mortgage.    Holmes  v.  Her  Husband,  117. 

6.  Where  a  tutor,  appointed  by  a  Probate  Court,  sues  before  a  District  Court, 
the  latter  cannot  inquire  into  the  legality  of  the  judgment  of  the  former  ap- 
pointing him  tutor.  Per  Curiam:  The  correctness  of  the  judgment  of  the 
Probate  Court  cannot  be  questioned  in  the  District  Court,  where  it  must  have 
its  effect,  until  set  aside  in  some  of  the  modes  prescribed  by  law. 

Leckie  v.  Fermer,  189. 

7.  Arts.  604  to  613  of  the  Code  of  Practice,  authorizing  actions  to  annul  a 
judgmMit,  confine  them  to  the  parties  to  the  judgment,  and  restrict  them  to 
the  court  before  which  they  have  been  previously  litigating.  But  where  a 
creditor  seeks  to  annul  such  a  judgment,  the  action  must  be  brought  before  a 
court  of  ordinary  jurisdiction.  Such  an  action  to  annul  a  judgment  for  fraod 
and  collusion,  is  a  revocatory  action,  of  which  Probate  courts  are  without 
jurisdiction.     Trichd  v.  BordeUm^  191. 

JUDICIAL  PROCEEDINGS. 

The  act  of  19  February,  1825,  relative  to  the  recording  of  judicial  proceedings, 
was  intended  to  provide  more  e^ctually  for  the  preservation  of  the  evidence 
of  judicial  decisions ;  and  it  is  as  much  the  duty  of  clerks  of  courts  to  comply 
with  its  provisions,  as  to  perform  any  other  official  duty  for  which  they  are 
allowed  a  fixed  compensation.     Matter  of  J.  T.  Mason,  105. 

JURY. 

1.  A  defect  of  form  in  a  verdict  will  be  cured,  where  the  party  against  whom  it 
was  rendered  made  no  attempt,  under  the  provision  of  art.  528  of  the  Code  of 
Practice,  to  correct  it  below,  nor  made  it  a  distinct  ground  for  a  new  trial. 

Simon  v.  Brashear^  59. 

^.  Where  justice  requires  it,  the  verdict  of  a  jury  will  be  set  aside,  and  the  case 
remanded  for  a  new  trial.     Bailey  v.  Stevens,  158. 

5.  One  sued  as  the  maker  of  a  promissory  note,  has  no  right  to  a  trial  by  jury, 
unless  he  annex  to  his  answer  prayirig  for  it,  the  affidavit  i^uiied  by  the 
twenty-fourth  section  of  the  act  of  20  March,  1839. 

Kennard  v.  Gttstine,  170. 
4.  In  an  action  for  damages  for  a  malicious  prosecution,  the  jury,  having  been 
charged  that  the  defendant  could  only  be  made  liable  in  case  the  prosecntioa 
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was  withoat  probable  cause  and  malicious,  brought  in  a  sealed  verdict.  The 
foreman  having  informed  the  counsel  for  the  defendant,  that  the  jury  had 
given  a  verdict  for  the  plaintiff,  as  a  matter  of  charity,  though  he  and  nearly 
all  the  other  jurors  thought  there  was  no  malice,  the  counsel  for  the  defendant 
moved  the  court,  previous  to  the  opening  of  the  verdict,  that  the  jury  be  asked 
whether  it  was  their  intention  to  convict  the  defendant  of  malice.  The  coun- 
sel of  the  plaintiff  opposed  the  motion,  and  his  opposition  was  sustained.  On 
appeal :  Held,  that  tiie  opposition  was  oorrectly  sustained. 

Digard  v.  Michaud,  387. 
5i  After  a  verdict  has  been  rendered,  it  is  not  in  the  power  of  any  number  of  the 
jurors  nor  of  all  of  them,  to  deprive  the  party  who  has  obtained  it  of  any  advan* 
tage  resulting  therefrom.  No  declaration,  though  under  oath,  of  any  mem- 
ber of  the  jury,  as  to  the  reasons  which  led  to  the  verdict,  ican  be  listene4 
to.    lb. 

6.  Where  the  jury  have  omitted  to  act  on  a  reconventional  demand  set  up  by  the 
defendant,  he  will  be  entitled  to  a  new  trial.     Welsh  v.  Barrow^  620. 

7.  Where  several  juries  have  rendered  verdicts  in  the  same  way,  the  party  ag« 
grieved  may  appeal  without  moving  for  any  further  new  trial. 

Marks  v.  Landryy  526. 

JLEVEE. 

In  an  action  by  a  Police  Jury  for  the  fine  imposed  for  building  a  house  on  the 
levke  of  a  river,  and  for  the  removal  of  the  house  at  the  expense  of  the  defen- 
dant, plaintifis  cannot  recover,  where  it  is  shown  that  the  building  was  not  on 
the  \evke,  but  on  the  space  in  the  rear  thereof  reserved  for  public  use,  the  ob- 
struction of  which  is  a  difierent  ofience,  punishable  by  a  difibrent  penalty. 

Police  Jury  of  Jefferson  v.  Eastman,  297. 

MALICIOUS  PROSECUTION. 

J.  In  an  action  for  damages  for  a  malicious  prosecution,  malice  is  UBoally,  but 
not  always  implied,  from  the  want  of  probable  cause  for^e  prosecution.  It 
will  not  be  implied  where  the  person  against  whom  it  is  charged,  is  a  man  of 
high  reputation,  of  a  humane  disposition,  and  nothing  induces  the  belief  that  he 
had  any  cause  of  displeasure  which  could  prompt  him  to  injure  the  person  he 
had  accused.    Digard  v.  Michautd,  387. 

2.  The  plaintiff  in  an  action  for  damages  for  a  malicious  prosecution  must  prove 
the  want  of  probahle  cause.  There  must  be  some  positive  evidence  to  show 
Aat  the  prosecution  was  groundless.    lb. 

9.  An  action  against  one  who  had  instituted  a  suit  against  plaintiffl  by  attaeho 
ment,  in  which  there  was  judgment  in  iiivor  of  the  latter,  for  damages  beyond 
the  amount  of  the  attachment  bond,  on  the  ground  of  the  proceeding  being  ma- 
licious, cannot  be  considered  as  an  action  on  the  bond  for  an  illegal  attach* 
ment  It  is  in  the  nature  of  an  action  for  a  malicious  prosecution ;  and  in  such 
a  case  malice,  and  the  want  of  probable  cause  for  the  original  action,  are  es- 
sential.   Malice  may  be  proved  expressly,  or  be  inferred  fix>m  the  total  want  of 
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lirobable  cause  of  action ;  but  malice  alone,  however  great,  if  there  was  probiUe 
cause  for  the  proeecution,  is  insufficient  to  maintain  an  action  fat  damages  for 
a  malicious  prosecution-    SerUcdl  y.  Smithy  ^IS. 

MINOR. 

1.  A  married  woman,  under  twenty-one  years  of  age,  cannot  make  a  valid  reann- 
ciation  of  her  privileges  and  mortgages  on  the  property  of  her  husband,  in 
favor  of  his  creditors.    Act  of  15  March,  1 835.    Breaux  v.  Camumchey  36. 

2.  Emancipated  minors  cannot,  except  under  certain  restrictions,  and  to  a  limited 
extent,  dispose  of  their  property,  or  renounce  their  rights.    C.  C.  376,  377.  J). 

3.  Though  the  sale  of  the  property  of  minors  may  be  invalid  from  the  want  of 
the  formalities  prescribed  by  law,  it  will  be  no  defence  to  an  action  against 
their  tutor  for  the  price,  which  had  been  received  by  him.  The  formalities  pre- 
scribed for  the  sale  of  minors'  property,  are  intended  for  their  protection 
alone ;  the  nullities  resulting  from  the  want  of  their  observance,  are  relative  t 
of  which  the  purchaser  cannot  take  advantage ;  the  minors  alone  can  oppose 
them.     Spencer  v.  Conrad,  78. 

4.  Alt  345  of  the  Civil  Code,  which  declares  that  '*  a  tutor,  cannot,  without  au- 
thority from  a  judge,  by  and  with  the  advice  of  a  family  meeting,  accept  or 
refuse  an  inheritance  which  has  descended  to  the  minor,*'  does  not  apply  to  a 
sum  given  to  the  minors  by  their  grandmother  as  an  advance  on  their  share  in 
her  succession.  Such  a  donation  may  be  accepted  by  the  tutor,  or  by  either 
of  the  parents,  or  by  any  legitimate  ascendant  of  the  minors.    C.  C.  1533.    R, 

5.  An  action  for  the  removal  of  a  tutor  or  tutrix,  cannot  be  {Nrosecuted,  even  by 
the  .under-tutor,  without  authority  from  the  Probate  Judge.  Per  Curiam: 
The  under-tutor,  like  any  other  person,  must  communicate  to  the  Jodge  of 
Probates  the  fact  which  may  render  it  necessary  to  remove  the  tutor,  and  the 
judge  is  to  determine  whether  there  be  sufficient  ground  to  commence  an 
action.    C.  P.  1015,  1016.     LiUard  v.  Kemp,  113. 

6.  Where  a  mother,  the  tutrix  of  her  children,  marries  without  having  applied  to 
the  judge  to  have  a  family  meeting  called  to  decide  whether  she  shall  be  coo- 
Ifaiued  as  tutrix,  she  will,  ipso  faclo,  without  any  sentence  of  a  court,  be  de- 
prived of  the  tutorship;  and  she  cannot  afterwards  enforce,  or  receive  pay- 
ment of  debts  due  to  the  minors.    C.  C.  272,  2140.    HaU  v.  ParkSy  138. 

7.  Where  a  succession  has  been  opened  here,  a  guardian  of  the  minor  heiis^  ap- 
pointed in  another  State,  cannot  take  out  execution  on  a  judgment  for  a  debt 
due  to  the  succession.  As  a  succession  can  only  be  accepted  for  minon  with 
the  benefit  of  inventory,  (C.  C.  346,)  an  administrator  must  be  appointed;  and 
he  alone  can  sue  for,  or  receive  debts  dueto  it    lb.    Parks  v.  PatUn^  167. 

8.  The  tutor  of  the  minor  heirs  cannot  administer  the  succession  by  virtue  of  his 
office  as  tutor;  he  must  be  appointed  administrator,  and  give  the  security  re- 
quired by  law.    HaU  v.  Parks,  138. 

9.  Where  a  tutor,  appointed  by  a  Probate  Court,  sues  before  a  District  Cooir^ 
the  latter  cannot  inquire  into  the  legality  of  the  judgment  of  the  former^ 
pointing  him  tutor.    Per  Curiam:    The  correctness  of  the  judgment  of  Iht 


INDEX.  M7 

Probate  Court  cannot  be  questioned  in  the  District  Court,  where  it  must  hart 
its  efiect,  until  set  aside  in  some  of  the  modes  prescribed  by  law. 

Leckie  v.  Fennerj  189. 

10.  Where  one,  as  tutor  of  a  minor,  ^ves  a  receipt  to  the  administrator  of  a  suc- 
cession, for  a  sum  to  which  the  minor  was  entitled  as  heir,  for  the  purpose  of 
accommodating  a  purchaser  of  real  estate  belonging  to  the  succession,  who  is 
credited  with  the  amount  on  his  purchase,  and  the  tutor  afterwards  takes,  in 
his  individual  name,  a  mortgage  on  the  premises  to  secure  the  amount  due  to 
his  ward,  with  interest,  he  will  be  liable  to  the  latter  unconditionally.  The 
transaction  cannot  be  viewed  as  an  investment  of  the  funds  of  minor.  C.  C. 
341.     Lowe  V.  Armant^  236. 

11.  Where  in  an  action  against  the  maker  of  a  note,  defendant  pleaded  that  he 
was  a  minor  at  the  period  of  its  execution,  and  plaintiffproved  that  he  was  en- 
gaged in  trade  at  the  time,  and  that  the  note  was  executed  in  relation  to  such 
trade,  but  adduced  no  evidence  of  his  having  been  previously  emancipated, 
there  should  be  a  judgment  of  non-suit.  Per  Curiam:  The  execution  of  the 
note  being  admitted,  and  the  plea  of  minority  relied  on,  it  was  incumbent  on 
the  plaintiff  to  bring  his  case  within  the  exception  of  art  379  of  the  Civil 
Code,  which  provides  that  the  emancijxued  minor,  who  is  engaged  in  trade,  is 
considered  of  the  age  of  majority  for  all  acts  relative  to  such  trade ;  and  the 
omission  of  the  plaintiff  to  establish  the  facts  essential  to  make  out  his  case, 
must  produce  the  same  efiect,  whether  such  facts  be  set  forth  in  his  petition, 
or  their  proof  be  rendered  necessary  by  the  nature  of  the  defence. 

Holliday  v.  Marionneaux,  504. 

MORTGAGE. 

1.  A  married  woman,  under  twenty-one  years  of  age,  cannot  make  a  valid  re- 
nunciation of  her  privileges  and  mortgages  on  the  property  of  her  husband,  in 
fiivor  of  his  creditors.    Act  of  15  March,  1835.     Breaux  v.  Carmauche,  36. 

2.  It  is  not  necessary  to  record  the  mortgage  or  lien  given  by  law  to  secure  the 
paraphernal  property  of  the  wife,  in  order  to  give  it  effect  against  third  per- 
sons,   lb. 

3.  Art  678  of  the  Code  of  Practice,  which  requires  where  land,  slaves,  or  other 
objects  susceptible  of  being  mortgaged,  are  to  be  sold  by  the  sheriff,  that  he 
shall  read  a  certificate  obtained  from  the  Register  of  Mortgages  in  the  parish 
where  the  sale  is  made,  to  show  whether  there  exist  any  privileges  or  mort- 
gages on  the  property  offered  for  sale,  contemplates  such  a  certificate  as  will 
exhibit  to  bidders  the  situation  of  the  property  in  relation  to  existing  incum- 
brances, whether  created  by  the  actual  owner  or  previously,  so  far  as  the 
records  will  enable  the  Register  to  ascertain  them.    C.  C.  3357. 

Smith  V.  Mooret  65. 

4.  The  vendee  of  a  purchaser  at  a  sheriff's  sale,  though  expressly  subrogated 
to  all  the  rights  and  privileges  acquired  by  his  vendor  under  the  sheriff's  sale, 
has  no  right  of  action  against  the  Recorder  of  Mortgages  for  having  given  an 
imperfect  and  erroneous  certificate,  in  consequence  of  which  his  vendor  was 
induced  to  purchase  property  charged  with  incumbrances  not  made  known  at 
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the  time  of  the  sale.  Per  Curiam :  Sach  an  aetuxi  ie  not  a  real  one,  foDov- 
ing  the  property ;  nor  one  accruinfir  to  the  purchaser  at  the  sheriff's  sale,  by 
virtue  of  the  sheriff's  deed ;  bat  is  a  personal  one,  arising  from  acts  preceding 
the  sale,  and  which  entered  into  the  motives  for  the  purchase.  The  gist  of 
the  action  against  the  Recorder,  is  the  error  into  which  the  purchaser  was  led 
by  the  false  certificate ;  and  to  such  an  action  it  would,  perhaps,  be  a  good  de- 
fence, that  the  purchaser  was  fully  aware  of  the  existing  incumbrances,  though 
omitted  in  the  certificate.  To  make  out  such  a  defence,  the  Recorder  would 
be  entitled  to  all  legal  evidence,  and  especially  to  resort  to  the  conscience  of 
the  plaintiff  by  interrogatories ;  and  of  these  means  of  defence  he  would  be 
deprived,  by  permitting  an  action  in  the  name  of  the  vendee  of  the  puxchaser, 
between  whom  and  the  Recorder  there  is  no  privity.  lb. 
6.  A  purciuiser  of  property  subject  to  a  mortgage,  in  possession,  is  entitled  to 
the  rights  and  privileges  of  a  third  possessor,  though  a  judgment  had  been  ob- 
tained by  the  mortgagee  against  the  mortgagor,  but  no  execution  had  issiied 
before  the  purchaser  took  possession  under  the  sale ;  it  is  only  where  the 
mortgage  contains  the  pact  de  rum  alienandoy  that  the  thurd  possessor  is  not  en- 
titled to  notice.  Though  the  sale  were  alleged  to  be  fraudulent,  a  creditor  of 
the  mortgagor  could  not  disregard  it,  and  levey  an  execution,  without  resorting 
to  a  revocatory  action.    MaskeU  v.  Merriman^  69. 

6.  A  third  possessor  of  property  subject  to  a  judicial  mortgage,  has  not  only  a 
right  to  require  regular  notice,  but  to  demand  the  previous  discussion  ctf  other 
mortgaged  property  yet  in  possession  of  the  debtor.    C.  P.  71.     lb. 

7.  Property  specially  mortgaged  to  secure  the  payment  of  notes  given  by  the 
vendee  for  the  price,  having  been  sold  on  a  twelve-month's  oredit,  under  a  jodg^ 
ment  obtained  by  the  vendors  on  one  of  the  notes,  was  purchased  by  a  third 
person,  who,  a  short  time  after,  resold  it  to  the  original  vondee,  in  coosideia- 
tion  of  his  paying  the  twelve-months'  bond.  The  original  vendors  having  af* 
terwaids  obtained  judgment  for  the  balance  due  on  the  notes  given  for  tiie 
price,  which  was  recorded  subsequently  to  the  registry  of  a  judgment  obtained 
against  the  vendee  by  other  creditors,  in  a  contest  between  the  latter  and  the 
original  vendors :  Held,  that  the  sheriff's  sale  divested  the  vendee  of  lus  tide, 
and  extinguished  the  mortgage  of  his  vendors,  unless  it  be  proved  that  the  ven- 
dee was  the  real  purchaser  at  the  sheriff's  sale,  and  bid  in  the  property  throogli 
the  nominal  purchaser.  In  the  latter  case,  the  mortgage  of  the  original  ven- 
dors would  not  be  extinguished,  and  the  payment  by  the  vendee,  of  the  aznonnt 
of  the  twelve-months'  bond,  would  be  considered  as  a  payment  on  the  debt  to 
his  original  vendors.    C.  P.  685,  686,  708.    FoUain  v.  Broussardj  73. 

8.  A  prior  mortgagee  cannot  arrest  the  proceedings  of  subsequent  mortgagees, 
merely  on  the  ground  of  the  priority  of  his  mortgage.  If  the  property  shoold 
not  sell  for  enough  to  satisfy  all  the  mortgages  prior  to  that  of  the  plamtiff  in 
the  seizure,  there  can  be  no  sale ;  if  it  should  sell  for  enough,  the  latter  has  a 
right  to  proceed.     Bludtoorth  v.  Hunter,  266. 

8.  The  fruits  of  an  immoveable,  gathered  or  produced  since  it  was  under  seixnre, 
make  a  part  thereof,  and  enure  to  the  benefit  of  the  person  making  the  seinre 
(C.  C.  457)  ;  but  crops  standing  at  the  time  of  the  sale  of  the  property,  ars 
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considered  part  of  the  land  to  which  they  are  attached,  and  pass  to  die  pur- 
chaser as  part  of  the  consideration  of  the  price.  The  fruits  of  mortgaged  pro- 
perty are  subject  to  the  mortgage  only  while  in  the  hands  of  the  mortgagor ; 
they  cease  to  be  so,  when  they  accrue  after  its  transfer  to  ^^hcnafide  purchaser 
and  possessor.    C.  C.  456.    i&. 

10.  Where  a  mortgage  contains  the  pact  d^  non  alienando,  the  mortgagee  may 
proceed  at  once  against  the  land,  without  making  any  demand  of  a  third  pos- 
sessor of  the  mortgaged  premises,  or  giving  him  any  notice  such  as  ia  required 
in  ordinary  hypothecary  actions.    Pepper  v.  Dunlap,  283. 

11.  A  mortgage  may  be  executed  for  endorsements  previously  made,  and  it  will 
have  e£^t  as  to  any  notes  or  bills  given  in  renewal  of  those  originally  endorsed 
by  the  mortgagee ;  but  the  amount  of  the  endorsements  must  be  expressed  in 
the  act,  that  third  persons  may  have  notice.    C.  C.  3259, 3277. 

Linton  v.  Purdon,  482. 

12.  Arts.  3209  and  3277  of  the  Civil  Code  are  not  inconsistent  with  each  other. 
The  former  provides  that  a  mortgage  may  be  given  for  an  obligation  not  yet  in 
existence,  while  the  ktter  requires  that  the  amount  for  which  it  is  given  shall 
be  expressed  in  the  act    lb. 

NEW  ORLEANS  CANAL  AND  BANKING  COMPANY. 

Where  a  company,  incorporated  for  the  purpose  of  constructing  a  canal,' are  bound 
by  their  charter  to  keep  the  canal  in  good  order,  they  are  necessarily  invest- 
ed with  the  discretionary  powers  essential  to  the  police  and  proper  regulation 
of  the  canal  and  its  navigation;  and  where  the  latter  is  impeded,  or  the  canal 
injured  by  the  use  of  steamers,  they  may  be  excluded.  But  the  discretion  vest- 
ed in  the  company  is  not  an  arbitrary  one;  it  must  be  exercised  with  proper 
regard^to  the  rights  of  individuals,  or  the  company  will  be  liable  in  damages. 
Sheldon  v.  New  Orleans  Canal  and  Banking  Company^  360. 

NEW  ORLEANS,  CITY  OP. 

1.  The  ordinances  of  the  Council  of  the  Second  Municipality  of  New  Orleans, 
of  the  23d  and  30th  June,  1842,  imposing  a  wharfage  charge  on  all  packages 
landed  in  or  shipped  from  the  limits  of  the  Municipality,  do  not  conflict  with 
the  provisions  of  the  constitution  of  the  United  States  which  give  Congress 
the  power  to  regulate  commerce  with  foreign  nations  and  among  the  several 
States,  and  with  the  Indian  tribes,  and  declare  that  no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  State,  and  that  no  State  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  on  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws. 

•         Worsley  v.  Second  Municipality  of  New  Orleansy  324. 

2.  The  power  of  special  taxation  in  the  manner  pointed  out  by  the  act  of  3  April, 
1832,  regulating  the  opening  and  improvement  of  the  streets  and  public  places 
of  the  city  of  New  Orleans  and  its  suburbs,  can  only  be  exercised  by  the  Muni* 
cipalities  of  New  Orleans,  in  the  cases  and  for  the  purposes  provided  for  by  that 
act,  that  is,  when  lands  or  premises  are  required  for  the  purpose  of  opening, 
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extending,  enlarging,  ttraightening,  or  otherwise  improring  any  abeet  or  piddic 
place.  No  tax  can  be  legally  assessed  under  that  act  in  any  other  case,  or  for 
any  other  purpose.  Second  MunieipalUy  of  New  Orleans  v.  McDonogh,  408. 
8.  The  Council  of  the  Second  Municipality  of  New  Orleans,  having  authority 
to  alter,  or  repeal  the  twelilh  section  of  the  ordinance  of  the  City  Council  of 
the  18  March,  1817,  prohibiting  the  establishment  of  any  private  hospital,  or 
house  for  the  reception  of  the  sick,  within  the  city,  or  its  incorporated  suhuriis, 
may,  without  repealing  that  ordinance,  grant  permission  to  one  or  more  indi- 
viduals to  erect  a  hospital  within  the  limits  of  the  city.  Such  a  permissioD 
will  be  considered  as  a  modification  of  the  ordinance. 

Bozant  v.  CampbeO,  411. 

NEW  TRIAL. 

1 .  Af^er  judgment  signed,  a  new  trial  cannot  be  ordered,  ex  officio^  by  the  cooit, 
in  order  to  correct  an  error  in  the  judgment.    The  remedy  is  by  appeal 

Smilh  y.  DelahausBoyey  SO. 

2.  Where  a  new  trial  has  been  granted  after  judgment  signed,  the  clerk  camool 
disregard  the  order,  and  issue  execution,  though  the  court  may  have  ened  in 
allowing  a  new  trial.  He  is  but  a  ministerial  officer,  and  has  no  right  to  take 
upon  himself  to  decide  whether  a  new  trial  was  improperly  granted  or  re- 
fused.   3, 

8.  Where  justice  requires  it,  the  verdict  of  a  jury  will  be  set  aside,  and  the  case 

remanded  for  a  new  trial.     Bailey  v.  Stevens,  158. 
4.  A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  will  be 

overruled,  where  the  affidavit  does  not  name  the  witness,  nor  show  that  he  is 

competent  to  testify.    Kennard  v.  Chistine,  170. 
6.  A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  will  be 

over^led,  where  the  affidavit  does  not  state  that  the  evidence  is  important  or 

nuUerial,  nor  that  the  party  had  used  due  diligence  to  procure  the  necessary 

testimony,     (^nion  Bank  of  Louisiana  v.  Robert^  177. 

6.  The  absence  of  counsel,  where  the  cause  of  it  is  not  shown,  or  his  neglect  to 
attend  to  a  case,  is  no  ground  for  a  new  trial.    lb. 

7.  Where  the  jury  have  omitted  to  act  on  a  reconventional  demand  set  iqi  bjr  the 
defendant,  he  will  be  entitled  to  a  new  trial.     Welsh  v.  Barrow,  620. 

8.  Where  several  juries  have  rendered  verdicts  in  the  same  way,  the  party  ag- 
grieved may  appeal  without  moving  for  any  further  new  trial. 

Marks  v.  Landry,  636> 

NOTARIAL  ACT. 

A  party  to  a  notarial  act  cannot  prove  its  simulation  by  parol ;  it  must  be  shown 
by  a  counter-letter,  or  by  the  answers  of  the  other  party  to  interrogatories. 

Hewlett  V.  Henderson,  379. 

NOTICE. 

The  definition  of  notice  in  the  23d  paragraph  of  art.  3522  of  the  Civil  Code,  doea 
not  apply  to  notices  of  the  transfer,  or  assignment  of  debts. 

Flint  V.  Franklin,  207. 
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NOVATION. 

1.  The  owners  of  a  judgment  received  from  their  debtor  certain  drafts,  which 
the  receipt  given  lor  them  stated,  were,  when  paid,  to  be  in  full  discharge  of 
the  judgment;  it  being  understood  that  the  drafts  if  not  paid,  were  to  be  return- 
ed to  the  debtor,  and  that  the  former  were,  in  that  case,  to  be  allowed  to  pro- 
ceed with  their  judgment  An  injunction  having  been  obtained  to  stay  pro- 
ceedings under  the  judgment :  Held,  that  there  was  no  novation  of  the  debt 
secured  by  the  judgment;  and  that  the  plaintifis  in  the  case,  who  were  still  the 
owners  of  the  judgment,  having  returned  the  drafts  to  the  clerk's  office  of  the 
court  in  which  the  judgment  was  rendered,  to  be  delivered  to  the  debtor,  were 
entitled  to  execution  against  him.    Drew  v.  Turner,  187. 

2.  Where  a  creditor  of  a  succession  receives  from  the  administrator  a  note,  sign- 
ed by  him  in  his  representative  capacity,  for  the  amount  of  an  account  due  by 
the  succession,  stating  in  a  receipt  at  the  foot  of  the  account,  that  the  note, 
when  paid,  will  be  in  full  therefor,  the  execution  of  the  note  will  be  considered 
as  a  mere  acknowledgment  of  the  claim,  and  a  promise  to  pay  at  the  maturity 
of  the  note,  and  not  a  novation  of  the  debt.    C.  C.  1397  to  1400, 1407, 1408. 

GUlei  V.  Rachal,  276. 

3.  Novation  is  never  presumed.  The  intention  to  make  it  must  clearly  result 
from  the  terms  of  the  agreement — ^from  a  full  discharge  of  the  original  debt, 
or  from  the  substitution  of  a  new  debtor,  with  the  consent  of  the  creditor.    lb. 

NUISANCE. 

Though  the  hulk  of  a  vessel,  moored  to  the  bank  of  a  river,  may  obstruct  its 
use,  it  cannot  be  destroyed  by  an  individual,  without  authority  of  law,  for  the 
purpose  of  abating  the  nuisance.    C.  C.  857.     ValleUe  v.  Patien,  367. 

PARTNERSHIP. 

1 .  During  the  existence  of  the  partoership,  the  partners  may  be  sued  in  the  parish 
in  which  they  carry  on  their  basiness,  although  one  of  them  may  be  domiciliated 
in  a  different  parish.  C.  P.  165,  }2.  Otherwise,  after  the  partnership  has 
been  dissolved.  Each  partner  then,  becomes  separately  bound — in  a  commer- 
cial partnership,  for  the  whole  debt,  and,  in  an  ordinary  one,  for  his  proportion ; 
and  each  may  probably  claim  the  privilege  of  being  sued  in  his  own  parish. 

Marsh  V.  Marsh,  46. 

2.  The  creditors  of  a  partnership  do  not  lose  their  preference  on  the  partnership 
property,  by  being  compelled  to  establish  their  claims  in  the  concurso,  contra- 
dictorily with  the  other  creditors  of  a  partner  who  has  made  a  surrender  ot 
his  property,    lb. 

3.  Where  there  has  been  a  settlement  ot  accounts  between  partners,  and  a  note 
given  by  one  to  the  other  for  the  balance  found  due,  on  an  allegation  of  error, 
the  former  may  go  into  an  investigation  of  the  accounts,  and  show  that  the 
note  was  given  in  error ;  but  the  settlement  will  be  presumed  to  be  correct, 
until  the  contrary  is  shown  by  the  party  alleging  it    Receipted  accounUi 
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exnbiaced  in  such  a  settlement,  will  be  admissible  in  evidence,  subject  to  the 
right  of  the  opposite  party  to  show  that  they  were  erroneously  allowed. 

Qrecn  v.  Glasscock^  119. 

4.  After  the  death  of  one  of  the  members  of  a  commercial  partnership,  the  part- 
nership property  is  owned  in  common  by  the  survivor  and  the  ropresentativei  of 
the  deceased ;  and  the  interest  of  the  representatives  in  the  stock,  or  notes 
proceeding  from  its  sale,  cannot  be  alienated,  or  disposed  of  by  the  survivor. 

Shipmanv.  Hkkman,  149. 

6.  Where  an  obligation  is  executed  in  favor  of  a  commercial  firm,  all  the  pa^ 
ties  composing  it  must  join  in  any  action  on  it,  for  the  debt  is  du»  to  the  part- 
nership collectively,  and  not  to  one  or  other  of  the  partners  as  creditors  m  so- 
lido;  and  where  one  of  the  partners  is  dead,  his  representatiyes  must  join  in 
the  action.    lb. 

6.  A  partnership  is  dissolved  by  a  cessio  banorum  made  by  one  of  its  members. 

Tyler  4rc.  v.  Tkeir  Creditors,  873. 

7.  On  the  insolvency  of  one  of  the  members  of  a  partnership,  his  syndic  has  a 
concurrent,  though  not  an  exclusive  right  to  the  administration  and  settlement 
of  its  affitirs ;  but  the  seizure  of  the  interest  of  his  copartner  under  a  jE.  /a., 
does  not  so  divest  the  title  of  the  latter,  and  vest  it  in  the  sheriff  or  the  creditor, 
as  to  give  to  the  officer,  or  the  creditor,  the  right  to  claim  to  administer  jointly 
with  the  syndic  of  the  insolvent.  The  effect  of  the  seizure  is  merely  to  give 
a  privilege  on  the  thing  seized,  and  a  right  ultimately  to  sell  it,  if  not  arrested 
by  some  judiciad  order,  or  legal  cause.    lb. 

8.  A  partner  having  a  right  to  sell  all  the  moveables  of  the  firm  to  obtain  moaey 
for  its  use,  or  to  pay  its  debts,  may  make  a  cession  of  the  goods  of  the  firm  for 
the  purpose  of  dischargring  its  debts,  his  copartner  making  no  oppositioo.  G 
C.  2166.    lb. 

9.  Where  a  member  of  a  partnership  causes  the  share  of  his  partner  to  be  seix- 
ed  and  sold  to  satisfy  a  debt  due  to  him  individually,  and  becomes  the  purchas- 
er, he  must  be  presumed  to  have  known  of  the  claims  against  the  partnerBhip, 
and  to  have  purchased  the  property,  subject  to  the  rights  of  its  creditors  to  ex- 
act the  payment  of  the  partnership  debts ;  the  latter  cannot  be  prejudiced  by 
any  acts  of  the  partners  between  themselves.    C.  C.  2794. 

PriesOey  v.  BitHand,  425. 

10.  The  admissions  of  a  partner,  previous  to  the  dissolution  of  the  partnership, 
are  evidence  against  his  copartner;  but  when  made  after  the  dissdutioii, 
though  in  relation  to  a  transaction  conmienced  during  its  existence,  and  not 
completed  when  the  adnussions  were  made,  they  are  inadmissihle. 

Whiter-  Kearney^  495. 

PAYMENT. 

1.  Where  the  receipt  for  money  paid  bears  no  imputation,  the  payment  must  be 
imputed  to  a  debt  which  is  due,  rather  than  to  one  not  yet  payable.    C.  C.  216S. 

Lvhleu  v.  Rutherford,  95. 

2.  An  heir  cannot  be  compelled  to  accept  the  payment  of  his  share  in  the  sne- 
cession,  in  depreciated  notes  of  a  bank  in  which  the  executor  had  deposit^ 
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the  funds  of  the  estate,  where  the  deposit  was  made  after  the  bank  had  sus- 
pended specie  payments.    MandeviUe  v.  AmauU,  447. 

3.  Where  the  debtors  of  one  who  has  been  declared  a  bankrupt,  are  aware  of  the 
fact,  and  in  their  answers  to  interrogatories,  propounded  to  them  as  garnishees 
in  an  attachment  suit,  state,  that  they  still  owe  the  debt,  without  mentioning  in 
any  way  the  application  of  their  creditor  to  be  declared  a  bankrupt,  they  will 
be  liable  to  the  assignee  of  the  bankrupt,  though  they  have  paid  the  amount 
of  their  debt  to  the  plaintiff  in  the  action  in  which  they  were  made  garnishees. 
Per  Curiam.  They  omitted  to  give  notice  of  a  fiust  which  they  were  bound 
to  disclose.    Nugent  \,  Opdyke,  453. 

4.  Payment  of  a  note  secured  by  mortgage  by  one  not  bound  for  it,  and  who  had 
no  interest  in  discharging  it,  will  not  subrogate  him  to  the  rights  of  the  party 
for  whom  he  paid.  The  payment  will  extinguish  the  debt,  and  the  mortgage 
given  to  secure  it ;  and  the  claim  for  reimbursement  will  constitute  the  party 
who  paid,  an  ordinary  creditor  of  him  for  whose  benefit  the  payment  waa 
made.    C.  C.  3156,  2157.    NichoUs  v.  His  Creditors,  476. 

5.  In  the  absence  of  any  express  agreement,  a  payment  must  be  imputed  to  the 
debt  which  the  debtor  had,  at  the  time,  most  interest  in  discharging',  of  those 
that  are  equally  due ;  otherwise,  to  the  debt  which  is  due,  though  less  bui^ 
thensome  than  those  not  yet  payable.    C  C.  2159,  2162. 

FoUain  v.  OrilHcm,  506. 

PLEADING. 

I.  Parties  to  Actions. 
II.  Actions  where  to  be  brought. 
m.  Petition  and  Amendments  thereto. 
IV.  Exceptions  and  Answer. 
V.  Demands  m  Reconvention. 
VI.  Admissions. 
Vn.  Interrogatories  to  a  Party. 
.  Vm.  Proceedings  under  the  llth  section  of  the  Act  of  II  Febru-^ 
anff  1841,  where  there  is  a  Conflict  of  Privileges. 

L  Parties  to  Actions. 

1.  The  vendee  of  a  purchaser  at  a  sherifT's  sale,  though  expressly  subrogated 
to  all  the  rights  and  privileges  acquired  by  his  vendor  under  the  sheriff's  sale, 
has  no  right  of  action  against  the  Recorder  of  Mortgages  for  having  given  an 
imperfect  and  erroneous  certificate,  in  consequence  of  which  his  vendor  was 
induced  to  purchase  property  charged  with  incumbrances  not  made  known  at 
the  time  of  the  sale.  Per  Curiam :  Such  an  action  is  not  a  real  one,  follow- 
ing the  property ;  nor  one  accruing  to  the  purchaser  at  the  sheriff's  sale,  by 
virtue  of  the  sheriff's  deed ;  but  is  a  personal  one,  arising  from  acts  preced- 
ing the  sale,  and  which  entered  into  the  motives  for  the  purchase.  The  gist 
of  the  action  against  the  Recorder,  is  the  error  into  which  the  purchaser  was 
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led  by  the  fidse  ceitifiette ;  uid  to  such  anaetkm  it  would,  peifaape,  be  a  good 
defence,  that  the  purchaser  was  folly  aware  of  the  existing  incumbnnoei, 
though  omitted  in  the  certificate.  To  make  out  such  a  defence,  the  Reooider 
would  be  entitled  to  all  legal  evidence,  and  especially  to  resort  to  the  eoo- 
science  of  the  plaintiff  by  interrogatories ;  and  of  these  means  of  defence  he 
would  be  deprived,  by  permitting  an  action  in  the  name  of  the  vendee  of  Ae 
purchaser,  between  whom  and  the  Recoider  there  is  no  privity. 

Smith  V.  Moore,  66. 
2-  Where  the  petition  alleged  that  certain  slaves  claimed  by  the  plaintifli  belong- 
ed to  their  ancestress  at  the  time  of  her  marriage,  they  may  amend  their  peti* 
tion  by  averring  that  the  title  of  their  ancestress  was  made  subsequently  to 
her  marriage.  Such  an  amendment  does  not  change  the  nature  of  the  de- 
mand. Amendments  after  issue  joined,  depend  on  the  exercise  of  a  sovni, 
legal  discretion,  and  ought  to  be  allowed  wherever  the  adminietnticm  of  jiudce 
requires  it    C.  P.  419.    Spencer  v.  Conrad,  78. 

3.  An  action  for  the  removal  of  a  tutor  or  tutrix,  cannot  be  prosecuted,  even  by 
the  under-tutor,  without  authority  from  the  Probate  Judge.  Per  Cvriem : 
The  under-tutor,  like  any  other  person,  must  conununicate  to  the  Judge  of 
Probates  the  fsLct  which  may  render  it  necessary  to  remove  llie  tutor,  and  the 
judge  is  to  determine  whether  there  be  sufficient  ground  to  commence  an  ac^ 
tion.     C.  P.  1015,  1016.    LUlardv.  Kemp,  112. 

4.  A  suggestion  of  the  death  of  the  appellee  before  the  conmiencementofdis 
action,  made  by  the  appellant,  will  not  be  noticed,  where  the  opposing  coonsel 
declares  in  open  court,  that  he  is  authorized  to  appear  for  the  representativeB 
of  the  deceased,  and  waives  the  right  to  have  them  called  upon  to  defend  As 
cause.  Per  Curiam :  The  objection,  to  have  any  weight,  should  have  come 
from  them.     Staffo'^d  v.  Mead,  142. 

5.  Where  an  obligation  is  executed  in  ftivor  of  a  conraiercial  firm,  all  the  paities 
composing  it  must  join  in  any  action  on  it,  icx  the  debt  is  due  to  the  paitnM^ 
ship  collectively,  and  not  to  ope  or  other  of  the  partners  as  creditors  in  solido; 
and  where  one  of  the  partners  is  dead,  his  representatives  must  join  the  actioa. 

Shipman  v.  Hkkman,  149* 

6.  After  a  plea  m  compensation  and  a  reconventional  demand,  a  third  penoo, 
claiming  to  be  an  assignee  of  the  draft  sued  on,  caaaot  cause  himself  to  be 
substituted  for  the  original  plaintiff;  nor  can  the  latter  be  dismissed  fiom  the 
cause,  against  the  will  of  the  defendant.  But  the  assignee  had  a  right  to  in- 
tervene in  the  action,  for  the  protection  of  his  rights.    Janes  v.  JenJnns,  180. 

7.  In  an  action  against  a  parried  woman,  the  autiioritation  of  the  husband  is 
implied  from  the  fact  of  his  joming  his  wife^  or  beuag  joined  with  her  in  the 
suit;  bat  this  authorization  will  not  be  implied  when  both  are  sued,  and  the 
wife  alone  appears.  In  such  a  case  she  will  not  be  considered  as  acting  un- 
der his  authority.  But  where  both  make  default,  and  it  does  not  appear  that 
the  husband  refused  to  assist  her,  a  judgment  by  de&ult  may  be  confimed 
against  her.     Stone  v.  Tew,  193. 

8.  Where  a  debtor  has  made  a  cessio  hcnorum,  and  a  stay  of  proceedings  has 
been  ordered,  he  cannot  be  proceeded  against,  either  directly  or  indirectly. 

TyUr  4«.  V.   Their  CreiUort,  312. 
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n.  Action*  where  to  be  brought, 

9.  Dnringthe  exiBtence  of  the  partnership,  the  partners  may  be  sued  in  the  par- 
ish in  which  they  carry  on  their  business,  although  one  of  them  may  be  domi- 
ciliated in  a  different  parish.  C.  P.  1 65, }  2.  Otherwise,  after  the  partnership 
has  been  dissolved.  Each  partner  then  becomes  separately  bound — ^in  a  com- 
mercial partnership,  for  the  whole  debt,  and,  in  an  ordinary  one,  for  his  propor- 
tion ;  and  each  may  probably  claim  the  privilege  of  being  sued  in  his  own 
parish.    Marsh  v.  ManK,  45. 

10.  No  action  can  be  commenced  or  prosecuted  against  the  syndics  of  an  insol- 
vent in  any  other  court  than  that  before  which  the  proceedings  were  pending. 
C.  P.  165,  }3.  Act  20  February,  1817, }  37.  The  creditors  are  interested  in 
contesting  each  other's  claims,  and  it 'is  only  on  a  tableau  of  distribution  that 
their  validity  and  relative  rank  can  be  finally  settled.  Though  it  may  be  ne- 
cessary, under  art.  2080  of  the  Civil  Code,  to  make  the  syndics  parties  to  an 
action  instituted  against  a  co-obligor  with  the  insolvent  in  a  joint  obligation, 
in  order  to  obtain  judgment  against  the  latter,  it  does  not  follow  that  a  judg- 
ment can  be  rendered  against  the  syndics.    lb. 

11.  Arts.  604  to  613  of  the  Code  of  Practice,  authorizing  actions  to  annul  a 
judgment,  confine  them  to  the  parties  to  the  judgment,  and  restrict  them  to  the 
court  before  which  they  have  been  previously  litigating.  But  where  a  credi- 
tor seeks  to  annul  such  a  judgment,  the  action  must  be  brought  before  a  court 
of  ordinary  jurisdiction.  Such  an  action  to  annul  a  judgment  for  fraud  and 
collusion,  is  a  revocatory  action,  of  which  probate  courts  are  without  jurisdic- 
tion.    TVtc^Zv.  BordeUm,  191. 

12.  In  an  action  by  the  representatives  of  the  successions  of  the  deceased  mem- 
bers of  a  partnership,  before  a  District  Court,  for  the  recovery  of  debts  due  to 
the  partnership,  evidence  is  inadmissible  to  prove  claims  set  up  by  the  defen- 
dants against  the  members  of  the  firm  individually.  Per  Curiam :  Such 
claims  are  exclusively  cognizable  in  the  Probate  Court,  where  the  successions 
of  the  deceased  are  in  course  of  administration.  They  cannot  be  allowed,  eas 
fortef  in  a  suit  in  which  the  creditors  of  the  estates  are  not  cited,  and  in  which 
they  cannot  intervene.    Lewis  v.  Moore,  196. 

13.  Where  one  resides  alternately  in  different  parishes,  and  has  made  no  decla- 
ration, in  the  mode  prescribed  by  law,  as  to  his  intention  to  fix  his  principal 
establishment,  he  may  be  cited  in  either,  at  the  option  of  the  party  interested. 
C.  C.  42,  43,  44,  45.    C.  P.  166.     Crawford  v.  Read,  243. 

14.  An  action  of  rescission,  instituted  against  the  plaintiff's  vendor  and  the 
holders  of  notes  given  for  the  price  of  the  property  sold,  is  not  a  case  of  joint 
obligation  on  the  part  of  the  defendants,  in  which  the  Code  leqaires  the  joint 
obligors  to  be  sued  together,  and  forming,  where  the  co-obligors  reside  in  dif- 
ferent parishes,  a  necessary  exception  to  the  rule  requiring  a  party  to  be  sued 
before  the  court  of  his  domicil.  Per  Curiam :  There  is  no  separate,  inde- 
pendent cause  of  action  against  the  holders  of  the  notes ;  the  relief  asked 
against  them,  depends  upon  the  success  of  the  plaintifib  in  annulling  the  sale. 

Amis  v.  Bank  cf  Ijouisiana,  348. 
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15.  One  who  haBiK>t  acquired  a  poUticaldcMnicU  under  Uiestatme  of  7th  Mt^^ 
1816,  may  yet  have  such  a  reBidence  in  a  particular  parish  as  will  exempt  him 
fiom  being  sued  out  di  the  judicial  district  in  which  such  residence  has  been 
acquired.    lb, 

16.  The  acts  of  the  14  and  26  March,  1842,  chaps.  98, 157,  relative  to  the  liqui- 
dation of  banks,  show  the  intention  of  the  legislature  to  have  been,  that  all 
contests  relative  to  the  liabilities  of  banks  put  in  liquidation,  should  be  cubii- 
lated  before  the  court  which  pronounced  the  judgment  putting  them  in  liquida- 
tion. The  24th  sect  of  the  act  of  14  March,  1842,  assimilates  the  proceed- 
ings in  relation  to  banks  in  liquidation,  except  where  otherwise  provided,  to 
those  under  the  laws  relative  to  the  voluntary  surrender  of  property,  and 
thereby  establishes  a  concurso  in  a  modified  form. 

DorviUe  v.  Citizens  Bcofik  of  houisiana^  362 

m.  Petition  and  Amendments  thereto, 

17.  A  general  allegation  of  demand  of  payment  previous  to  the  inception  of  suit 
on  a  promissory  note,  is  sufficient  to  authorize  proof  of  demand  at  the  place 
of  payment  mentioned  in  the  note.    Barker  v.  Bernard^  18. 

18.  A  vendor,  without  a  counter-letter,  cannot  set  up  his  own  fraud  and  Bimula. 
tion  as  a  ground  to  annul  an  act  of  sale  made  by  him.  Nor  can  bis  heirs, 
who  have  no  greater  rights  than  he  had.  They  cannot  allege  the  turpitude  of 
their  ancestor  for  the  purpose  of  enriching  themselves. 

Labauve  v.  Boudreau,  28. 

1 9.  Where  in  an  action  by  a  wife  for  a  separation  of  property,  the  petition  alleges 
that  the  husband  had  received  and  applied  to  his  own  use  a  sum  of  money,  of 
which  a  donation  had  been  made  to  her,  and  that  she  has  a  legal,  tacit  mort- 
gage on  his  property,  for  its  reimbnrsement,  but  the  prayer  only  asks  for  a 
judgment  for  the  amount  with  interest,  no  judgment  can  be  given  as  to  her 
right  of  mortgage.    Holmes  v.  Her  Husband,  117. 

20.'  The  propriety  of  allowing  any  amendments  to  a  petition  for  an  injunction,  is 
questionable.  None  should  ever  be  allowed,  unless  manifestly  for  the  promo- 
tion of  justice ;  and  an  affidavit  of  the  truth  of  the  allegations,  and  of  the 
causes  that  make  the  ameiidments  necessary,  should  always  be  required.  An 
amended  petition  should  never  be  allowed  in  such  a  case,  where  delay  seems 
to  be  the  object.     Caldencood  v.  TVent,  227. 

21.  ATcitizen  of  another  State  can  only  be  proceeded  against  in  a  District  Court 
of  this  State,  by  citation  personally  served  on  him  within  the  district,  or  by  at- 
tachment, or  by  the  appointment  of  a  curator  ad  hoc. 

Amis  v>  Bank  cf  Louisiana,  348. 

22.  To  remove  a  testamentary  executrix,  an  action  must  be  commenced  by  peti- 
tion and  citation,  and^the  matter  conducted  in  the  usual  form.  C  P.  1017* 
1018.     Succession  cf  While,  363. 

23.  In  proceedings  to  remove  an  executor,  curator,  or  other  administrator  of  a 
succession,  notice  or  citation  to  the  defendant  is  indispensable  *,  without  it, 
the  proceedings  will  be  null  ah  iniiio.  The  mode  of  removal  has  not  been 
altered  by  the  act  of  16  March,  1842,  chap.  120. 

Sucres.tion  ff  White — Re-hearivg,  354. 
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S4.  Simulation  is  of  two  kinds.  The  first,  where  the  parties  intend  that  no  en- 
gagement shall  take  place ;  the  second,  where  a  real  contract  prohibited  by 
law,  is  intended  to  be  entered  into,  under  the  form  and  appearance  of  another 
contract  In  the  latter  case,  under  an  allegation  of  simulation,  a  datum  en 
paiement  may  be  proved.    Mandell  v.  SUephenSy  491. 

lY.  Exceptions  and  Aiuvoer. 

26.  An  allegation  in  the  answer  of  the  defendant  in  a  petitory  action,  that  he 
has  a  title  translative  of  property,  unaccompanied  with  any  statement  as  to 
its  character  or  derivation,  will  not  entitle  him  to  be  considered  any  thing 
more  than  a  mere  trespasser,  against  whom  it  is  unnecessary  that  the  plaintiff 
should  show  a  title  perfect  in  all  respects,  one,  apparently  good,  sufficing. 

BroughUm  v.  King,  216. 

26.  The  mere  denial  of  the  existence  of  any  mortgage,  is  too  general  an  allega- 
tion to  authorize  the  admission  of  evidence  of  payment,  imputation  oi  pay- 
ment, prescription,  or  the  like.  Payment,  remission,  compenifation,  and  the 
like,  must  be  specially  pleaded.    Bludworth  v.  Hunter^  260- 

27.  Prescription,  like  other  exceptions,  must  be  pleaded.  It  will  not  be  noticed 
when  relied  on  only  in  the  points  or  argument  of  counsel. 

Beard  v.  Pritchard,  464. 

28.  In  an  action  by  a  cteditor  to  annul  a  sale  made  by  a  debtor,  alleged  to  be  in- 
solvent, in  fraud  of  his  rights,  the  vendees  may  plead  in  compensation  of  plain- 
tiff's  demand,  a  sum  alleged  to  be  due  to  the  insolvent,  their  co-defendant, 
though  the  latter  have  fiiiled  to  plead  it  in  time  to  prevent  a  judgment  for  the 
whole  amount  claimed  as  against  him.    Mandell  v.  Stephens,  491. 

29.  Replications  being  unknown  to  our  practice,  any  &cts  which  might  be  plead- 
ed in  reply  to  the  defence,  may  be  proved  on  the  trial. 

HoUiday  v.  Marianneaux^  604. 

30.  An  allegation  in  an  answer,  *'  that  the  plaintiff's  cLUm  is  neither  just  nor 
well-founded,*'  puts  the  justice  of  the  claim  at  issue,  and  indirectly  denies  the 
statements  on  which  it  is  based,  throwing  on  the  plaintiff  the  burden  of  prov- 
ing his  allegations.     Courtebray  v.  Rils,  611. 

31.  A  plaintiff  has  no  right  to  have  an  allegation  stricken  from  the  answer, 
which,  if  well  founded,  would  destroy  his  action,  or,  if  unfounded,  would  be 
rejected  on  the  trial  on  the  merits.    C.  P.  330.     Welsh  v.  Barrow,  636. 

y.  Demands  in  Reconvention. 

32.  As  a  general  principle,  a  plaintiff  may  discontinue  his  suit  on  the  payment 
of  costs ;  but  he  cannot,  by  so  doing,  put  the  defendant  out  of  court,  and  de- 
feat any  legal  rights  the  latter  may  have  acquired,  under  a  demand  in  recoven- 
tion,  to  obtain  a  judgment  against  him.  The  plaintiff  may  abandon  his  claim, 
but  the  defendant  must  be  allowed  to  prosecute  his  demand.  The  right  of  a 
defendant  to  reconvene  existed  under  the  Roman  and  Spanish  laws,  in  force 
previous  to  the  promulgation  of  the  Code  of  Practice. 

Coxe  V.  Downs,  133.     Smalley  v.  Lawrence,  210. 
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38.  To  entitle  a  party  to  institate  a  demand  in  reeonyentton,  it  mvat  be  shown  to 
be  necessarily  connected  with,  or  incidental  to  the  main  cause  of  action 
(C.  P.  376) ;  unless  the  plaintiff  reside  out  of  the  State,  or  witlun  the  State  in 
a  different  parish  from  the  defendant,  when  such  demand  may  be  made  for  any 
cause,  though  in  no  way  connected  with  nor  incidental  to  the  main  canse  of 
action.    Act.  20  March,  1839, }  7.     SinScal  v.  Smith,  418. 

'  See  Parties  to  Action^  5,  supra. 

VI.  Admissions. 

84  A  motion  to  dissolve  an  injunction  on  the  ground  of  the  insuffideney  of  the 
allegations  in  the  petition,  is  in  the  nature  of  a  demurrer,  and  admits  all  the 
&cts  alleged  to  be  true,  however  improbable.    Jmktnt  v.  FdUm,  200. 

VIL  Interrogatories  to  a  Party. 

35.  The  answers  of  a  party  interrogated  on  iacts  and  articles  form  a  part  of  the 
pleadings,  and  either  party  may  use  them  without  formally  introducing  them 
in  evidence.  They  form  a  part  of  the  record,  from  which  they  cannot  be 
withdrawn.    McKeraU  v.  McMillan,  19. 

36.  A  party  who  propounds  interrogatories  to  his  opponent  is  entitled  to  catego- 
rical answers,  confessing  or  denying  the  &cts  set  forth  by  him.  C.  P.  349, 
363  to  366.    Baker  v.  Garlick,  126. 

87.  A  defendant,  interrogated  as  to  whether  she  had  refused  to  pay  the  note 
sued  on,  may  add  to  her  answer  stating  that  she  had  so  refused,  the  reasons 
which  induced  her  to  do  so.  A  party  interrogated  as  to  a  particular  fiu^t,  may 
state  other  &cts  qualify  mg  the  answer  he  is  called  on  to  make,  provided  they 
be  closely  linked  to  that  about  which  he  was  questioned.    C.  P.  363. 

Ross  V.  Ross,  173. 

38.  A  party  within  the  verge  of  the  court  during  the  trial,  may  be  called  on  to 
answer  tnstarUer,  interrogatories,  as  to  matters  requiring  no  recurrence  to  ac- 
counts or  written  memoranda.    Hoyden  v.  Darns,  328. 

Yin.  Proceedings  under  the  llih  section  of  the  Act  of  11  jFV&ni- 
ary^  1841,  where  there  is  a  Conflict  of  Privileges. 

39.  The  proceedings  under  the  11th  section  of  the  act  of  lOth  February,  1841 
before  the  court  to  which  all  the  suits  and  claims  against  the  property  of  a 
debtor  have  been  transferred,  where  a  conflict  of  privileges  has  arisen  between 
diflferent  creditors,  are  in  the  nature  of  a  concurso,  in  which  all  the  parties 
are  plaintifb  and  defendants.  Where  a  particular  claim  has  been  oppoaed  by 
one  creditor,  it  is  for  the  benefit  of  all  the  others.  The  evidence  introduced 
by  an  opposing  creditor  may  be  used  by  the  rest ;  and  they  will  be  bound  by 
that  introduced  in  fhvor  of  the  claim  so  opposed.  A  creditor  cannot  take  ad- 
vantage of  part  of  the  evidence  of  another  opponent,  and  reject  the  answers 
to  interrogatories  drawn  from  the  creditor  whose  claim  is  o][^K3sed.  Each  op- 
ponent may  introduce  further  evidence,  but  that  spread  upon  the  record  can- 
not be  divided.     Cqgin  v.  PoUard,  300. 

See  Injunction. 
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POLICE  JURY. 

D^tMoa  in  Fatu^umette  v.  Orangi  6  Rob.  610,  affirmed. 

FanehoneUe  v.  Grong^,  86. 

POLICE  JURY  OP  JEFFERSON. 

Under  the  ordmances  of  the  Police  Jury  of  the  parish  of  Jefferson,  that  body 
have  no  right,  in  their  corporate  capacity,  to  sue  for  a  violation  of  their  ordi- 
nance relative  to  obstructing  the  space,  in  the  rear  of  the  levee  of  the  Missis- 
sippi, reserved  for  public  use.  The  parish  judge  is  empowered,  on  the  com- 
plaint of  any  riparian  proprietor,  or  other  white  person,  to  order  the  removal  of 
such  obstruction,  and  to  impose  the  fine  fixed  by  the  ordinance  on  the  party 
violating  it    Police  Jury  of  Jefferson  v.  Eastman,  297. 

POSSESSION. 

SeB   PBEflOUFTIOiry   5)  6. 

PRESCRIPTION. 

1.  PAitial  paymsnts  on  a  note  interrupt  prescription,  C.  C.  3486. 

Parker  v.  Bernard,  18. 

2.  The  statement  by  one  of  the  drawers  of  a  promissory  note,  *'  that  he  supposed 
he  would  have  to  pay  it,  if  the  amount  could  not  be  got  out  of  the  succession 
of  the  other  drawer,"  is  such  an  acknowledgment  of  the  debt,  as  will  inter- 
rupt prescription.    C.  C.  3486.    Hays  v.  Marsh,  26. 

3.  Hie  prescription  of  a  redhibitory  action  after  one  year  from  the  date  €i  the 
sale,  does  not  apply  where  the  seller  knew  of  the  vice,  and  neglected  to  de* 
dare  it  to  the  purchaser.    C.  C.  2612.    Milo  v.  Lynch,  98. 

4.  Prescription  is  not  interrupted  by  the  mere  filing  of  a  petition,  but  by  the  ser- 
vice of  process  subsequently  issued.    Matter  of  J.  T,  Mason,  106. 

6.  The  plaintiff  in  a  petitory  action  may  introduce  evidence  to  support  an  alle- 
gatioo  in  the  petition,  that  the  only  title  of  the  defendant  was  derived  from  him, 
aad  that  the  latter  holds  under  him.  Such  evidence  is  admissible  to  show 
under  what  pretext  the  defendant  took  possession,  and  to  destroy  the  plea  of 
prescription.  If  the  defendant  got  possession  under  color  of  a  title  derived 
from  the  plaintiff,  he  cannot  tiirow  it  aside  and  set  up  his  possession  against 
ity  and  maintain  a  plea  of  prescription ;  but  if  he  did  not  obtain  possessioii  un- 
der it,  the  plaintiff  cannot  force  the  title  on  him,  against  his  will. 

Brofughton  v.  King,  216. 

6.  No  possession,  however  proCfucted,  can  confer  on  the  occupant  a  title  to  any 
part  of  the  public  domain  of  the  United  States,  as  against  the  government.  It 
may  be  otherwise,  where  the  government  becomes  the  owner,  for  military  or 
other  purposes,  by  purchase,  of  lands  within  the  limits  of  a  State,  already 
private  prc^rty.  In  such  a  case,  an  adverse  possessor  may  acquire  title  by 
prescription.    Pepper  v.  DunZap,  283. 

7.  The  prescription  of  one  year  does  not  apply  to  an  action  against  the  con- 
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signees  of  a  ship,  for  damages  for  a  fiiilitre  to  comply  with  their  obl^galioOB  bs 
sach.    Their  liability  is  ex  contractu^  not  ex  delicto,    C.  C.  2972. 

Pdmer  y.  Srmth^  396^. 
6.  Prescription,  like  other  exceptions,  must  be  pleaded.    It  will  not  be  noticed, 
when  relied  on  only  in  the  points  or  argument  of  counsel. 

Beard  V.  Priichard,  464. 

9.  To  interrupt  prescription,  the  acknowledgment  of  the  debt  must  be  specific^ 
and  must  apply  to  a  particular  debt.  So  with  regard  to  the  renunciation  of  a 
prescription  already  acquired,  the  renunciation  being  in  the  nature  of  the  re- 
newal of  an  obligation ;  and  although  it  may  be  made  tacitly,  it  must  result 
from  a  &ct  giving  a  presumption  of  the  relmquishment  of  the  right  acquired 
by  the  prescription,  and  such  fact  must  be  necessarily  and  strongly  connected 
with  the  debt  intended  to  be  revived.     Courtebray  v.  Rils,  511. 

10.  Prescription  acquired  by  the  vendee,  or  donee  of  one  since  deceased,  may  bo 
pleaded  against  his  succession.    Boyers  y.  Vinson,  518. 

11.  Art.  1989  of  the  Civil  Code,  according  to  which  prescription  tuds  agaiast 
tjie  syndic,  or  other  representative  of  the  creditors,  from  the  day  of  his  appoiiitr 
ment,  cannot  affect  vested  rights  previously  acquired  by  puichaserB,  or  donees 
in  whose  &vor  the  prescription  was  complete.    lb. 

See  Planters^  Bank  of  Mississippi  v.  Watson,  267,  nole^ 

PRESUMPTION. 
See  EviDENGE,  IIL 

PRIVILEGE. 

1.  A  married  woman,  under  twenty-one  years  of  age,  cannot  make  a  valid  ra- 
nunciati<Mi  of  her  privileges  and  mortgages  on  the  property  of  her  hoBbaiiA, 
in  favor  of  his  creditors.    Act  of  March  16, 1835. 

Breaux  v.  Gannmfcfte,  36. 

S.  It  is  not  necessary  to  record  the  mortgage  or  lien  given  by  law  to  secfne  the 
paraphernal  property  of  the  wife,  in  order  to  give  it  eflect  against  third  per- 
sons,   lb, 

3.  The  crediUxB  of  a  partnership  do  not  lose  their  preference  on  the  partnenhip 
property,  by  being  compelled  to  establish  their  claims  in  the  concurso,  contnir 
dictorily  with  the  other  creditors  of  a  partner  who  has  made  a  sunender  of  his 
property.    Marsh  v.  Marsh,  45. 

4.  A  wife  has  no  privilege  on  the  moveables  of  her  husband,  for  her  paraphernal 
property.    C.  C.  3182.     Stafford  v.  Mead,  142. 

.  PROHIBITION. 

A  writ  of  prohibition  wUl  not  be  made  perpetual,  until  the  judge  of  the  inferior 
court  has  had  an  opportunity  of  filing  an  answer.    C.  P.  849,  850, 851. 

Stale  V.  Judge  vf  Fourth  District,  480. 
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PVBUG  LANDS  OF  THE  UNITED  STATES. 

).  In  an  action  of  boundary  between  parties,  both  of  whom  claim  under  the 
United  States,  the  controversy  will  be  decided  according  to  the  laws  of  this 
State.     Sprigg  y.  Hooper,  248. 

S.  One  who  holds  a  title  to  lands  under  the  United  States,  cannot,  by  an  ex  parte 
survey,  made  by  another  claimant,  of  by  him  and  a  surveyor  of  the  United 
States,  the  common  grantor,  be  deprived  of  the  quantity  of  land  he  was  pre- 
viously entitled  to,  without  his  assent.    lb- 

8.  No  possession,  however  protracted,  can  confer  on  tiie  occupant  a  title  to  any  ' 
part  of  the  public  domain  of  the  UnitM  States,  as  against  the  government  It 
may  be  otherwise,  where  the  government  becomes  the  owner,  for  military  or 
other  purposes,  by  purchase,  of  lands  within  die  limits  of  a  State,  already  pri- 
vate proper^.  Jn  such  a  case,  an  adverse  possessor  may  acquire  title  by  pre- 
scription.   Pepper  v.  DtaHap,  288. 

4*  Until  a  patent  has  been  issued  for  a  portion  of  the  public  lands,  the  title  of  the 
United  States  is  not  divested,  and  the  whotle  matter  is  under  the  control  of  the 
Land  Depaitment    lb* 

QUASI-CONTRACTS. 

Where  eiq^ensive  improvementB  highly  beneficial  to  commeiroe,  have  been  made 
ODthebanksof  ariver,byth6coiporatioaof  adty,  under  the  powers  conierred 
by  its  charter,  tiiougfa  their  canstmetibn,  at  least  to  the  extent  to  which  they 
were  made,  was  not  imposed  as  a  dvty ,  one,  who  has  voluntarily  paid  an  assess- 
ment levied  by  the  corporation  on  merchandise  or  other  articles  imported  into, 
or  exported  from  the  place,  to  defray  the  expense  of  their  erection  and  main- 
tenance, cannot  recover  back  any  amount  so  paid,  though  the  city  may  have 
had  no  legal  right  to  levy  such  assessment,  or  to  enforce  its  pa3rment.  Having 
derived  benefit  from  the  improvements,  and  knowing  when  the  amount  was 
paid  that  it  was  m  the  nature  of  a  remuneration  for  the  use  of  such  works, 
there  was  a  natural  obligation  to  pay,  aod  equity  forbids  that  the  amount  should 
be  recovered.  The  mere  right  to  withhold  payment,  doee  not  necessarily  im- 
ply a  right  to  recover  back  what  has  been  paid-  If  the  party  receiving  the 
amount  may  conscirationaly  retain  it,  on  account  of  any  natural  obligation  on 
the  part  of  llie  person  making  the  paynelit,  the  latter  calmot  recover  it.  C. 
€.1751,1769,2280,2281. 

Worehy  v.  Second  MtmidpaHttf  of  New  Orleans^  824. 

QUASI-OFFENCE& 

1.  Where  a  company  incorporated  for  the  purpose  of  constructing  a  canal,  are 
bound  by  their  charter  to  keep  the  canal  in  good  order,  they  are  necessarily  in- 
vested with  the  discretionary  powers  essential  to  the  police  and  proper  regu- 
lation of  the  canal  and  its  navigation ;  and  where  the  latter  is  impeded,  or  the 
canal  injured  by  the  use  of  steamers,  they  may  be  excluded.  But  the  discre- 
tion vested  in  the  company  is  not  an  arbitrary  one ;  it  inuFt  be  exercised  with 
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proper  regard  to  the  right^  of  individuals,  or  Uie  company  will  be  liable  in  dam* 
ages.     Slieidon  v.  New  Orleans  Canal  and  Banking  Company,  360. 

2.  Where  the  hulk  of  a  vessel  belonging  to  the  plaintifl^,  moored  at  the  bank  of 
a  river,  was  sunk  by  the  culpable  neglect  of  defendants,  who  had  attached  two 
ships  to  it,  and  though  requested  to  fasten  them  properly,  and  warned  of  the 
consequences,  and  o&red  the  means  to  prevent  any  injury,  had  neglected  to 
use  the  proper  precautions,  they  will  be  responsible  to  plaintiffs  for  the  Ion 
occasioned  by  their  fault.     VaUetie  v.  Palien^  367. 

3.  Though  the  hulk  of  a  vessel,  moored  to  the  bank  of  a  river,  may  obstruct 
its  use,  it  cannot  be  destroyed  by  an  individual,  without  authority  of  Hw,  for 
the  purpose  of  abating  the  nuisance.    C.  C.  857.    lb. 

4.  Defendant,  arrested  at  the  suit  of  plaintifi^  deposited  an  amount  of  bank  notes 
in  the  hands  of  the  sheriff  as  a  pledge  of  his  appearance,  and  plaintiff  after 
judgment  obtained,  levied  a  fi.  fa.  on  the  notes,  and  requested  the  sheriff 
to  sell  them,  which  the  latter  refused  to  do.  Held,  that  his  refusal  xendoed 
him  liable  to  the  plaintiff  for  the  value  of  the  notes. 

Dussin  v.  AUain,  394. 
6.  The  administrator  of  a  succession  is  responsible  for  any  loss  sustained  by 
the  estate,  through  his  neglect.     Succesnon  (f  BoudousquU^  405. 

6.  There  is  nothing  in  the  charter  of  the  Union  Bank  which  authoriBes  the 
directors  to  prevent  the  alienation  of  the  stock  of  the  bank,  together  with 
the  real  estate  mortgaged  to  secure  it,  by  refusing  the  purchaser  the  rigfats 
and  privileges  of  a  stockholder.  In  case  of  a  refusal  to  transfier  the  stock, 
the  bank  will  be  liable  in  damages ;  and  where  the  stock  has  depraciited 
since  the  request  for  a  transfer  was  made,  the  difference  between  its  value 
at  that  time,  and  at  the  time  of  the  trial,  is  the  measure  of  the  damages  for 
which  the  bonk  will  be  liable.    Byrne  ▼.  Vnian  Bank  tf  Louisiana,  433. 

7.  Where  the  executor  suffers  funds  of  a  succession,  all  the  debts  of  which 
had  not  been  paid,  to  lie  on  deposit  in  bank  for  more  than  two  years,  and 
until  a  suspension  of  specie  pajrments,  he  will  be  respoiisRde  to  the  heirs  for 
any  loss  occaaiooed  thereby,  tm  the  ground  of  want  of  reasonable  caie  and 
dOigence.    MandeviUe  v.  AmouU,  447. 

8.  Syndics  are  required  by  law  to  deposit  foiids  received  by  them  in  sonie  ad- 
vent bank,  and  to  file  a  tableau,  and  distribute  the  money  as  soon  as  piacti- 
cable;  and  where  tbey  wilfully  delay  to  do  so,  and  the  funds  depreciate,  or  an 
lost  by  their  neglect,  or  by  the  want  of  prudent  foresi^  and  observatkm  as 
to  the  condition  of  the  bank,  they  will  be  responsible  for  any  loss  soMained 
thereby.    De  Gray  v.  His  Creditors,  458. 

REGISTRY. 

1.  Notarial  acts  relative  to  immoveable  property,  will  be  without  effect  as  to  tfaiid 
persons,  unless  duly  recorded  in  the  manner  prescribed  by  sect  7.  of  the  act  of 
S^th  March,  1810.     Gradenigo  v.  Watlett,  14. 

2.  It  is  not  necessary  to  record  the  mortgage  or  lien  given  by  law  to  secure  the 
paraphernal  property  of  the  wife,  in  order  to  give  it  efiect  against  third  persons. 

Breaux  v.  Camumche,  36, 
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3.  The  act  of  19th  February,  1825,  relative  to  tlie  recording  of  judicial  proceed- 
ings, was  intended  to  provide  more  e&ctually  for  the  preservation  of  the 
evidence  of  judicial  decisions ;  and  it  is  as  much  the  duty  of  clerks  of  court  to 
comply  with  its  provisions,  as  to  perform  any  other  official  duty  for  which  they 
are  allowed  a  fixed  compensation.    Matter  of  J.  T.  Mason,  106. 

4.  Where  the  original  protest  of  a  bill  or  note  was  produced  in  evidence  on  the 
trial  below,  without  objection,  the  fact  that  the  record  does  not  show  that  the 
protest  had  been  recorded  by  the  notary,  pursuant  to  the  act  of  1 4th  February, 
1821,  is  immaterial.  In  the  absence  of  any  proof  that  it  was  not  recorded,  it 
will  be  presumed  that  the  notary  complied  with  the  law. 

Pogne  V.  Hickman,  168.     Mainer  v.  Sjmrlock,  161* 

RES  JUDICATA. 
See  Judgment  4. 

RULE  OP  COURT. 

Where  a  party  wishes  to  show  that  a  case  was  not  regularly  set  for  trial,  nor  the 
proper  notice  given,  he  must  cause  the  rules  of  the  court  of  the  first  instance 
to  be  certified  in  the  record,  or  it  will  be  presumed  that  the  case  was  regularly 
tried.    McAtdiffe  v.  Distrihan,  466. 

SALE. 

I.  Bequisitesqf  the  Contract  of  SoUe^andof  the  Proof  and  Inr 
terpretation  thereof,  • 

11.  Obligations  of  Vendor. 
in.  Obligations  of  Vendee. 
IV.  Action  for  a  RedtictUm  of  Price. 

v.  Rescission. 
VI.  Judicialf  and  other  Public  Sales. 

L  Requisites  of  the  Contract  of  Sale,  and  of  the  Proof  and  In- 
terpretation thereof. 

1.  Notarial  acts  relative  to  immovable  property,  will  be  without  eflfect  as  to  third 
persons,  unless  duly  recorded  in  the  manner  prescribed  by  sect.  7  of  tlie  act  of 
24th  March,  1810.     Gradenigov.  WaOeU,  14. 

5.  In  the  absence  of  any  allegation  of  firaud  or  error,  parol  evidence  is  hmdmis- 
siUe  to  prove  the  assent  of  a  party  to  an  alteration,  as  to  the  quantity  of  land 
in  an  act  of  sale  of  real  estate,  made  by  the  notary  before  recordmg  it  The 
eflfoct  of  sueh  evidence  would  be,  to  prove  something  said  between  the  parties 
after  the  completion  of  the  act,  tending  to  change  it  materially,  and  to  restrict 
the  title  of  the  purchaser.    C.  C  2266.    Labiche  v.  Jahan,  30. 

3.  Where  a  question  arises  as  to  the  quantity  of  land  intended  to  be  sold,  and 
referenee  is  made  in  the  act  of  sale  to  the  conveyance  under  which  the  vetidor 
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hald,  both  acts  will  be  eonsttlted  and  constnied  together,  to  afioeitaio  the  tne 
descFlption  of  the  thing  sold*    B, 

4.  Where  the  property  sold  is  deecribed  in  the  act  of  sale  as  the  finetioB  of  atown 
lot,  bounded  on  two  sides  by  certain  streets,  and  eoelosed  on  another  hf  t 
fence  dividing  it  firom  another  lot  held  separately  by  the  vendor  at  the  time  of 
sale,  the  calls  for  a  boundary  will  control  the  enumeration  of  quantity.    R. 

f^  Where  slaves  brought  into  this  State  from  another  in  which  they  are  regvded 
as  chattels,  have  remained  for  many  years  in  the  possession  of  a  citizen  of 
this  State,  he  will  be  presumed  to  be  the  owner  of  them;  and  a  hanafik  pii> 
chaser  firom  him,  without  notice  of  any  title  in  another,  wiU  be  protectei 
Otherwise,  where  the  purchaser  had  notice  of  the  claims  of  a  non-resident 
owner.    Jenkin$  v.  Tkenel,  34. 

6.  The  vendor  of  a  movable,  proved  to  have  also  an  interest  in  the  matter  in 
dispute  from  being  allowed  by  the  vendees  to  use  it  occasionally  for  his  own 
advantage,  is  not  a  competent  witness  to  prove  the  sale  and  delivery  of  the  irti- 
cle,  in  a  contest  between  the  purchaser,  and  a  creditor,  who  had  seised  it  nnder 
an  execution  against  the  witness,  issued  on  a  judgment  for  the  price. 

Webster  v.  Jenkins,  179. 

7.  Where  a  party  gives  his  notes,  secured  by  mortgage,  for  a  certain  sum,  to  a 
third  person,  for  a  title  from  the  latter  to  a  tract  of  land,  in  ignorance  of  his 
right,  under  a  subrogaticm  from  another  vendor,  to  claim  a  title  from  soeh 
third  person,  for  a  smaller  sum,  such  an  error  in  relation  to  his  legal  n^t 
will  entitle  him  to  an  injunction  to  stay  any  proceedings  under  the  mortfage 
notes.    Jenkins  v.  FeUen^  200. 

8.  The  adjudication  at  an  auction  s^le,  of  itseli^  tranafors  the  title  of  the  pro< 
perty  to  the  purchaser.  Although  in  such  sales  of  real  estate  an  act  of  sale  if 
to  be  passed,  the  procis^oerbalj  or  certificate  of  adjudication  prepared  by  the 
auctioneer,  is  as  binding  on  the  parties  as  a  written  agreement  to  aelL  A 
consent  to  annul  such  a  sale  can  only  be  proved  by  evidence  that  would  annul 
a  written  sale  of  real  property.    C,  C.  2266, 3415, 2684  to  2688. 

Freret  v.  Meua,  414 

9.  An  agreement  s<na  Mtfigjvrtt^  as  to  the  sale  of  land,  may  be  refened  to  for  the 
purpose  of  expkim'ng  any  ambiguous  clause  of  an  authentic  act  of  sale  of  tl» 
same  property,  subsequently  executed  by  (he  parties,  thou^  it  be  declared  in 
the  latter  that  the  previous  agreement^was  null  and  void. 

LaOande  v.  Xee,  614. 

10.  The  delivery  of  immovable  property  is  always  cooudered  as  aecompanyin; 
the  public  act  which  transfers  it ;  and  eveiy  obstacle  which  the  vendor  may 
afterwards  interpose  to  prevent  the  corporeal  possession  of  the  buyer,  iia 
trespass.    C.  C.  2466.    lb. 

1 1 .  A  bona  fide  purchaser  acquires  no  right  to  the  thing  sold  fron  a  vendor,Bot 
the  owner,  unless  the  owner  delivered  possession  to  the  vendor,  with  the  inten- 
tion that  both  the  possession  and  the  property  should  pass.  It  is  only  in  facb 
a  case  that  the  equity  of  the  original  owner,  b  not  equal  to  t;{iat  of  the  hwA 
fid*  purchaser  for  a  valuable  consideration.    Marks  v.  Landry,  626. 
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IL  Obligations  of  Vendor. 

19.  Plaintiff  and  his  brother  were  joint  owners  of  an  undivided  tract  of  land. 
The  latter  having  made  an  informal  donation  mortis  causa  to  his  vnfe,  of  one 
half  of  his  share,  plaintiff  entered  into  a  formal  partition  with  the  widow,  who 
sold  her  portion  to  defendant.  After  her  death,  plaintiff  as  one  of  her  heirs 
received  part  of  the  price  which  defendant  had  paid  for  the  land.  In  an  action 
by  plaintiff  to  recover  the  part  sold  to  defendant :  HeMy  that  by  accepting  as 
heir,  or  co-heir,  his  share  of  the  estate  of  defendant's  vendor,  plaintiff  bound 
himself  to  warrant  defendant's  title ;  that  the  obligation  is  an  indivisible  one> 
so  &r  as  it  repels  a  co-heir  seeking  to  disturb  the  title  of  the.  defendant ;  that 
plaintiff  cannot  insist  upon  the  error  of  law  by  which  he  gave  efiect  to  an 
informal  and  void  donation ;  and  that  his  acts  have  made  defendant's  title  as 
valid  as  if  bs  were,  himself  the  vendor.     Smiih  v.  EUiot^  3. 

13.  Where  the  purchaser  of  a  tract  of  land  knew,  at  the  time  of  his  purchase, 
that  a  suit  would  be  necessary  to  evict  the  parties  in  possession,  he  cannot 
recover  from  his  vendor  the  costs  of  the  suit.    Nash  v.  Johnson^  8. 

14.  Where  the  purchaser  at  a  sheriff's. sale  voluntarily  stipulates  not  to  avail 
himself  of  all  the  rights  he  acquired  by  the  sale,  and  permits  one  of  the  former 
owners  to  occupy  a  part  of  the  land  with  a  view  to  perfi^t  his  right  as  a  pre- 
emptioner  under  the  laws  of  the  United  States,  and  the  latter,  on  an  attempt  by 
the  purchaser  to  dispossess  him,  subsequently  institutes  legal  proceedings  to 
]»  quieted  in  his  possession,  it  is  not  such  a  disturbance  of  the  purchaser  as 
was  contemplated  by  the  warranty,  and  will  not  authorize  him  to  withhold 
payment,  until  security  be  given  for  the  title.    Braskear  v.  WUkins,  66. 

t6.  A  purchaser  cannot  complain  of  a  disturbance,  which  was  the  result  of  his 
own  violation  of  his  contract,  and  neglect  in  defending  his  rights,  to  the  preju- 
dice of  his  vendor.    Merriman  v.  Kemper^  68. 

16.  One  who  purchases  land  at  a  Aenff  's  sale,  with  a  full  knowledge  of  the  diffi- 
culties he  may  encounter  from  the  claims  of  a  third  person,  buys  the  title  such 
as  it  is,  and  cannot  suspend  payment  of  the  price,  because  of  any  disturbaace 
resulting  from  the  possession  of  the  person  of  whose  pretensions  he  was  aware. 
C*  C.  2636, 2698.  Nor  can  he,  until  evicted  of  his  title,  claim  the  expenses 
to  which  he  may  be  sulyjected  in  asserting  it    C.  C.  2699.    C.  P.  71 1. 

FuUer  v.  Marman^  206. 

VI,  One  subrogated  to  all  the  rights  of  his  vendor,  may  exercise  any  recourse 
In  warranty  against  the  party  from  whom  the  latter  purehased,  or  any  action 
nsolting  from  a  fidinie  of  title  to  the  property  sold ;  and  so  may  one,  whopur- 
chased  at  a  sheriff's  sale  all  the  rig^t  and  title  of  the  subrogated  vendee. 

Pepper  v.  Dwdap,  283. 

18.  Where  the  vendors  of  real  estate  are  shown  to  have  had  no  title,  a  regular 
eviction,  by  judicial  authority,  is  not  required,  to  entitie  the  purchaser,  who  has 
paid  part  of  the  price,  to  relief.    i&. 

19.  Where  the  defiects  or  vices  of  the  thing  sold  are  sufficient  to  entitle  the  pur- 
chaser to  a  rescission  of  the  sale,  the  vendor  will  be  answerable,  under  his  war- 
ranty, even  where  such  defects  or  vices  were  unknown  to  him.    His  good 
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faith  may  exempt  him  from  damages,  bntnot  from  the  obligation  to  Fetamthi 
price.    C.  C.  2460,2609.    Farmer  v.  Fisk,  351. 

50.  The  obligation  of  a  vendor,  under  his  warranty,  to  defend  the  title  of  i^ 
vendee,  constitates  a  sufficient  interest  to  enable  him  to  enjoin  a  sale  of  the 
property,  attempted  by  a  third  person.     Back  v.  Goodrich^  391. 

51.  Art  2636  of  the  Civil  Code,  which  only  anthorizes  the  purchaser  who  is, or 
has  just  reason  to  fear  that  he  will  be  disquieted  in  his  possession,  to  withhold 
the  price  until  he  receives  security,  applies  to  a  buyer  in  possession,  whohu 
accepted  the  sale,  and  not  to  one  who  discovers  a  defect  or  encumbrance  in 
the  title  of  his  vendor  before  accepting  a  deed  or  possession.  The  latter  may 
refuse  to  execute  the  act  of  sale  until  a  good  title  is  tendered  to  him,  and  most 
be  released  if  his  vendor  is  unable  to  give  one ;  cililerj  as  to  judicial  sales. 
C.  P.  710.    Freret  v.  Mm»y  414. 

22.  The  mere  danger  of  eviction  will  not  authorize  a  purchaser  to  withhold  the 
'  price  of  the  land  sold,  if  security  or  mdemnity  beofibred  by  the  vendor.  C.  C. 
S636.    LaOande  v.  Lee,  614. 

93.  In  the  absence  of  any  adverse  claimant,  a  purchaser  will  not  be  permitted  to 
dispute  his  vendor's  title,  or  to  show  its  inferiority  to  that  of  another.  If  dis- 
quieted in  his  possession,  or  if  he  have  reason  to  fear  that  he  will  be,  he  may 
require  security  against  eviction ;  and,  if  that  be  fmnished,  he  caimot  with- 
hold the  price.    C.  C.  2636.    Borrow  v.  Wright,  622. 

in*  Obligations  of  Vendee. 

fi4.  A  purchaser  of  property^,  entitled  to  requite  a  good  title  befyn  signing  the 
act  of  sale,  win  not  be  liable  for  the  price  stipulated  to  be  paid,  when  the  pro- 
peity  fell  greatly  in  value  beforo  the  vendor  caused  the  encumlnance  on  it  to 
be  removed.    Fr&nt  v.  Meux,  414. 

96.  Though  a  purchaser  of  real  estate  who  hm  given  Botes  for  the  price,  payable 
at  a  future  day,  and  bearing  interest  from  date  if  Bot  punctually  paid,  may  be 
authorised  by  tfie  agreement  of  the  parties  to  delay  their  payment  untfl  the  eia- 
■ure  of  a  mortgage  existing  on  the  property,  he  will  be  bound  to  pay  interest 
during  any  delay  in  making  such  erasure^  Per  Curiam:  The  defendant 
migiit  have  relieved  himself  from  interest,  by  depositing  the  amount  of  the 
notes;  hot  not  having  done  so,  and  being  in  the  enjoyment  of  the  property,  he 
is  liable  for  the  interest  He  cannot  enjoy,  at  the  same  time,  both  the  price,  and 
tibe  thingsdd.    C.  C.  S631, 2636, 2637.    Ferraud  v.  Claiborne,  424. 

36.  The  usage,  on  the  neglect  or  refusal  of  a  purchaser  to  come  in  a  reasonable 
tune,  after  notiee,  and  pay  fOT  and  take  the  goods,  for  the  vendor  to  sell  them  at 
auction,  and  to  hold  the  buyer  lesponsible  for  the  deficiency  in  the  amount  of 
the  sale,  is  a  fiur  one ;  but  it  is  not  the  only  mode  of  ascertaining  the  damageSf 
for  a  fiulnre  to  comply  with  a  contract     While  v.  Kearney,  496. 

rV,  Action  for  a  Reduction  of  Price. 

in.  Art.  2622  of  the  Civil  Code  places  the  action  quanii  minorii,  and  that  of 
redhibition,  cm  the  same  footing ;  and  a  plaintiff  in  the  former  is  bound  to  es- 
tablidi  every  &ct  necessary  to  support  the  latter.     The  purchaser  may  choose 
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between  the  two  remedies,  and  in  a  redhibitory  action  the  jiidge  may  deciee 
only  a  reduction  of  price.    Farmer  v.  Fisk,  251. 

V.  Resdsion. 

28.  A  vendor,  without  a  counter-letter,  cannot  set  up  his  own  fraud  and  simula- 
tion as  a  ground  to  annul  an  act  of  sale  made  by  him.  Nor  can  his  heirs, 
who  have  no  greater  rights  than  he  had.  They  cannot  allege  the  turpitude 
of  their  ancestor  for  the  purpose  of  enriching  themselves. 

(  Labauve  v.  B<yadreaUy  28. 

29.  A  judgment  in  a  revocatory  action  annuls  the  act  attacked  so  far  only  as  it 
aifects  those  who  sue  to  annul  it  Those  who  were  neither  parties  nor  privies 
to  the  proceedings,  cannot  avail  themselves  of  them.  Iht 

30.  A  purchaser  of  property  subject  to  a  mortgage,  in  possession,  is  entitled  to 
the  rights  and  privileges  of  a  third  possessor,  though  a  judgment  had  been  6b- 
tained  by  the  mortgagee  against  the  mortgagor,  but  no  executito  had  issued, 
hefore  the  purchaser  took  possession  under  the  sale ;  it  is  only  where  the 
mortgage  contains  the  pact  de  rum  alierumdo,  that  the  third  possessor  is  Hot 
entitled  to  notice.  Though  the  sale  were  alleged  to  be  fraudulent,  a  ciedltor 
of  the  mortgagor  could  not  disregard  it,  and  levy  an  execution,  without  re- 
sorting to  a  revocatory  action.    MaskeU  v.  Merrimany  69. 

31.  Though  the  sale  of  the  property  of  niinors  may  be  invalid  from  the  wint 
of  the  formalities  prescribed  by  law,  it  Will  be  no  defence  to  an  action  against 
their  tutor  for  the  price,  which  had  been  received  by  Mm.  The  fonnalities 
prescribed  for  the  sale  of  minors'  propeity,  are  intended  fdr  their  protection 
alone ;  the  nullities  resulting  from  the  want  of  their  observance,  are  rdativ6, 
of  which  the  purchaser  cannot  take  advantage ;  the  minors  alolie  can  oppose 
them.     Spencer  v.  Conrad,  78. 

32.  The  prescription  of  a  redhibitory  action  after  one  year  from  the  date  of  the 
sale,  does  not  apply  where  the  seller  knew  of  the  vice,  and  neglected  to  de- 
clare it  to  the  purchaser.    C.  C.  2612.    MUo  v.  Lynch,  98. 

33.  Where  a  sale  of  slaves  is  annulled,  at  the  suit  of  the  creditors  of  the  ven- 
dor, on  the  ground  of  fraud,  the  purchaser  will  not  be  responsible  for  their 
hire  pending  the  suit  Per  Curiam:  All  that  is  required,  by  art  1972  of  the 
Civfl  Code,  is,  that  the  jnoperty,  or  its  value,  shall  be  applied  to  the  payment 
of  the  debts  of  the  plaintiff.  That  article  is  silent  as  to  the  hire  of  the  slaves, 
or  the  rent  of  the  property  in  dispute.     Ciciie  v.  8t.  Denis,  231. 

34.  Where  in  an  aetion  to  rescind  the  sale  of  a  slave,  it  is  proved  that  he  ran 
away  within  two  months  after  the  sale,  plaintiff  will  not  be  required  to  show 
that  the  vice  existed  before  the  sale,  nor  to  allege  or  prove  that  the  slave  had 
been  less  than  eight  months  in  the  State.  Act  2  January,  1834,  }3.  It  is  for 
the  defendant  to  allege  and  prove  that  the  slave  has  been  more  than  eight  months 
in  the  State.    Faxende  v.  Hagan,  306. 

85.  In  an  action  of  rescission  by  the  purchaser  of  a  slave,  plaintiff  must  prove  a 

tender  of  him  to  defendant,    lb. 
36.  An  action  of  rescission,  instituted  against  the  plaintifls'  vendor  and  the 

holders  of  notes  given  for  the  price  of  the  property  sold,  is  not  a  case  of  joint 
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obUgAtion  on  die  part  of  the  defendants,  in  which  the  CodEs  reqniies 
obligors  to  be  sued  together,  and  fonning,  where  the  co-ofaliigars  reside  in  differ- 
ent parishes,  a  necessary  exception  to  the  mle  requiring  a  party  to  be  BQed 
before  the  court  of  his  domicii.  Fer  Owriam :  There  iis  no  separate,  inde-^ 
pendent  cause  of  action  against  the  holders  of  the  notes';  the  relief  asked 
against  them,  depends  upon  the  success  of  the  plaintifi  in  Tmiillifig  the  Bale.. 

Atnis  V.  Bank  of  Louisiana,  348. 

37.  Where  the  sale  of  a  slave,  made  for  cash,  is  rescinded,  the  defendant  cannot 
claim  to  deduct  the  value  of  his  services  from  the  price.  The  interest  of  thff 
pnivhase  money  may  be  considered  equivalent  to  the  services  of  the  slave. 

Farmer  v.  Fitk^  351. 

88.  Where  a  mortgage  creditor  of  an  insolvent  having  obtained  judgment  against 
the  syndics,  causes  the  mortgaged  property  to  be  sold,  and  purchases  it  him^ 
self  at  a  price  eicceeding  his  claim,  and  re-sells  it  for  cash,  and  his  venie? 
is  evicted  on  the  ground  of  illegalities  in  the  first  sale,  he  cannot  recover 
against  the  syndics,  interest  on  his  debt  between  the  time  of  the  purchtfle 
and  the  eviction  of  his  vendee.  The  use  of  the  land,  or  of  the  price  ro- 
eeived  from  his  vendee,  eztioguished  any  ciaun  te  nterest  during  that  pe« 
riod<    De  Chruff  v.  IBs  CreiUorSy  468. 

i9.  Simulation  is  of  two  kinds.  The  first,  where  the  paitieB  intend  that  w 
engagement  sifaall  take  place ;  the  second,  where  a  real  contiact  prohibitad 
by  laWf  is  intended  to  be  entered  into,  under  the  form  and  appearance  d 
another  contract  In  the  latter  case,  under  an  allegation  of  simnlatinn,  a 
dation  en  paitmmt  may  be  proved.    MandeU  v.  Sl^phem^  491. 

40.  In  an  action  by  a  creditor  to  annul  a  sale  made  by  a  debtor,  alleged  to  be 
insolvent^  in  fraud  of  bis  rights,  the  vendees  may  plead  in  compeBsatioQ  of 
plaintiflr's  demand,  a  sum  alleged  to  be  due  to  the  insolvent,  their  co-defendant, 
though  the  latter  have  failed  to  plead  it  in  time  to  prevent  a  judgment  far 
the  whole  amount  claimed  as  against  him.    lb. 

See  Planieri  Barik  of  Mississippi  v.  Watson^  267,  twU. 

YI.  Judicial  and  other  Public  Sales. 

41.  Notices  of  a  sheriff's  sale  were  a^ed  **  at  the  court  house  door,  and  at  two 
other  conspicuous  places  in  the  same  village,  in  a  parish  of  sixly  or  seventy 
milee  in  length,  in  which  it  was  shown  that  there  is  another  viUage,  neaily 
as  large,  about  eighteen  miles  below,  and  a  post  office  about  the  same  distance 
above":  JSdd,  that  this  was  not  a  compUanoe  with  tibe  act  of  Gth  April,  1848) 
chap.  136 ;  that  the  Legislature  did  not  intend  to  confine  the  notice  to  a  sin- 
gle village  in  an  extensive  parish,  but  to  give  general  publicity  to  shnifTB 
sales,  without  incurring  the  expense  of  pubUcation  in  a  newspaper. 

Pumpkreif  v.  JMdhoussat/e,  48. 

42.  Art  678  of  the  Code  of  Practice,  which  requires  where  land,  slaves,  or 
other  objects  susceptible  of  being  mortgaged,  are  to  be  sold  by  the  sherifi^ 
that  he  shall  reada  certificate  obtained  from  the  Register  of  Mortgages  in  the 
parish  where  the  s^e  is  made,  to  show  whether  there  exist  any  privileges  or 
mortgages  on  the  property  ofiered  for  sale,  contemplates  such  a 
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wOl  exhibit  to  bidders  tbe  sitaation  of  the  property  in  relation  to  existing  in- 
cumbrances, whether  created  by  the  actual  owner  or  previously,  so  far  as  the 
records  will  enable  the  Register  to  ascertain  them.    C.  C.  3367. 

SmWi  V.  MoorCf  65. 

43.  The  vendee  of  a  purchaser  at  a  sheriff's  sale,  though  expressly  subrogated 
to  all  the  rights  and  privQeges  acquired  by  his  vendor  under  the  sheriff's  sale, 
has  no  right  of  action  against  the  Recorder  of  Mortgages  for  having  given  an 
imperfect  and  erroneous  certificate,  in  consequence  of  which  his  vendor  was 
induced  to  purchase  property  charged  with  encumbrances  not  made  known  at 
the  time  of  the  sale.  Per  Curiam:  Such  an  action  is  not  a  real  one,  follow- 
ing the  property;  nor  one  accruing  to  the  purchaser  at  the  sheriff's  sale,  by 
virtue  of  the  sheriff's  deed;  but  is  a  personal  one,  arising  from  acts  preceding 
the  sale,  and  which  entered  into  the  motives  for  the  purchase.  The  gist  of 
the  action  against  the  Recorder,  is  the  error  into  which  the  purchaser  was  led 
by  the  false  certificate ;  and  to  such  an  action  it  would,  perhaps,  be  a  good 
defence,  that  the  purchaser  was  fully  aware  of  the  existing  encumbrances^ 
though  omitted  in  the  certificate.  To  make  out  such  a  defence,  the  Recorder 
would  be  entitled  to  all  legal  evidence,  and  especially  to  resort  to  the  con- 
science of  the  plaintiff  by  interrogatories;  and  of  these  means  of  defence  he 
would  be  deprived,  by  permitting  an  action  in  the  name  of  the  vendee  of  the 
purchaser,  between  whom  and  the  Recorder  there  is  no  privity.    lb. 

44.  One  who  sets  up  title  under  a  forced  alienation,  must  show  a  compliance 
with  the  formalities  of  law.  It  is  generally  sufficient  to  show  a  judgment, 
execution,  and  sheriff's  deed,  to  induce  the  presumption  omnia  rede  acta;  but 
this  relates  to  cases  in  which  the  proceedings  are  against  the  owner  himself. 

'  Maskell  v.  Merriman,  69. 

46.  Property  specially  mortgaged  to  secure  the  payment  of  notes  given  by  the 
vendee  for  the  price,  having  been  sold  on  a  twelve  months'  credit,  under  a 
judgment  obtained  by  the  vendors  on  one  of  the  notes,  was  purchased  by  a 
third  person,  who,  a  short  time  afler,  re-sold  it  to  the  original  vendee,  In  con- 
sideration of  his  paying  the  twelve-months'  bond.  The  original  vendors 
having  afterwards  obtained  judgment  for  the  balance  due  on  the  notes  given 
for  the  price,  which  was  recorded  subsequently  to  the  registry  of  a  judgment 
obtain^  against  the  vendee  by  other  creditors,  in  a  contest  between  the  latter 
and  the  original  vendors :  Held,  that  the  sheriffs  sale  divested  the  vendee  of 
his  title,  and  extinguished  the  mortgage  of  his  vendors,  unless  it  be  proved 
that  the  vendee  was  the  real  purchaser  at  the  sherifi^s  sale,  and  bid  in  the 
property  through  the  nominal  purchaser.  In  the  latter  case,  the  mortgage  of 
the  original  vendors  would  not  be  extinguished,  and  the  payment,  by  the  ven- 
dee, of  the  amount  of  the  twelve-months'  bond,  would  be  considered  as  a 
payment  on  the  debt  to  his  original  vendors.    C.  P.  686,  686,  708. 

FoUain  v.  Bnmssard,  72. 

46.  Where  a  judgment  has  been  rendered  in  favor  of  a  plaintiff,  the  idiole  judg- 
ment, including  the  costs,  is  his  property.  He  is  supposed  to  have  advanced, 
or  is  liable  for  the  costs,  and  the  sheriff  must  look  to  him  for  their  payment. 
And  where  the  property  seized  and  sold  for  cash  to  satisfy  the  judgment,  has 

Vol.  IX.  77 
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been  purchased  by  the  plaintiff,  the  sheriff  has  no  right,  co  the  refusal  of  the 
plaintiff  to  pay  his  costs,  to  resell  the  property.    Such  a  sale  will  be  void. 

Kerthaio  v.  Delaiumssayty  77. 
47.  A  fii,  fa,  having  been  levied  on  a  note,  drawn  by  a  third  person,  payable  to 
another  or  bearer,  as  the  property  of  the  defendant  in  execution,  in  whose  pos- 
session it  was,  the  latter  wrote  his  name  on  the  back  of  the  note,  as  be  staied 
at  the  time,  for  the  purpose  of  identifying  it.  The  name  of  the  latter  was 
not  mentioned  in  the  descripticm  of  the  note  in  the  sheriff's  advertisement  of 
its  sale,  nor  alluded  to  in  the  deed  from  him  to  the  purchaser.  That  officer 
testified,  that  h^  did  not  consider  the  defendant  in  execution  as  guarantying; 
the  payment  of  the  note ;  that  he  sold  it  as  the  property  of  the  latter,  acconl- 
ing  to  the  terms  of  the  advertisement ;  that  the  defendant  in  execution  waa 
not  present  at  the  sale,  and  gave  no  notice  that  he  did  not  consider  himadf 
liable  on  it ;  and  that,  he  thinks,  the  purchaser  bought  it  on  the  fidth  of  the 
endorsement  of  the  defendant  in  execution.  An  assignee  of  the  purchaaer 
having  pleaded  the  amount  of  the  note,  in  compensation  of «  claim  sued  qd 
by  the  defendant  in  execution :  Held,  that  the  endorsement  was  made  only  to 
identify  the  note ;  that  the  note  was  neither  advertised  nor  sold  as  secured  by 
.  the  endorser's  liability,  but  was  seized  and  sold  as  his  property ;  and  that  his 
own  endorsement  cannot  be  considered  as  making  any  part  of  the  propeity 
on  which  the  execution  was  levied.    Kermard  v.  Chusiinef  170. 

48.  Where  one  against  whom  a  fi.  fa,  has  been  issued,  purchases  his  own 
property  at  twelve-months'  credit,  and  executes  a  bond  for  the  price  as  re- 
quired by  law,  the  execution  of  the  bond  is  a  waiver  of  any  objection  which 
he  might  have  urged  against  the  sale,  had  it  been  to  another.  He  cannot 
keep  the  property,  and  allege  the  irregularis  of  the  sale ;  nor  can  his  snxety 
on  the  bond  urge  it.    Jones  v.  FreUseriy  186. 

49.  A  prior  mortgagee  cannot  arrest  the  proceedings  of  subsequent  moitgageea, 
merely  on  the  ground  of  the  priority  of  his  mortgage.  If  the  property  should 
not  sell  for  enough  to  satisfy  all  the  mortgages  prior  to  that  of  the  plaintiff  in 
the  seizure,  there  can  be  no  sale;  if  it  should  sell  for  enough,  the  latter  have 
a  right  to  proceed.     Bludwartk  v.  Hunter^  256. 

50.  The  fruits  of  an  immovable,  gathered  or  produced  since  it  was  under  seinre, 
make  a  part  thereof,  and  enure  to  the  benefit  of  the  person  making  the  seiznre 
(C.  C.  457)  ;  but  crops  standing  at  the  time  of  the  sale  of  the  property,  are 
considered  part  of  the  land  to  which  they  are  attached,  and  pass  to  the  pur- 
chaser as  part  of  the  consideration  of  the  price.  The  fruits  of  mortgaged 
property  are  subject  to  the  mortgage  only  while  in  the  hands  of  the  mort- 
gagor ;  they  cease  to  be  so,  when  they  accrue  after  its  transfer  to  a  hoM 
fide  purchaser  and  possessor.    C.  C.  456.    Ih. 

51.  The  bidder  to  whom  property  is  adjudicated  at  an  auction  sale,  becomes,  eo 
instanii^  the  ovmer  of  it.  C.  C.  2586.  C.  P.  690,  695.  If  the  conditioDa  of 
sale  be  not  complied  with  in  ten  days,  the  vendor  may  take  measures  ibr 
A  sale  d  lafoUe  enchere ;  but  the  fiiilure  of  the  vendee  to  comply  with  the  con- 
ditions, does  not  revest  the  title  in  the  vendor. 

Succession  of  BoudousquU,  405. 
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63.  A  pnrchaaer  at  an  auction  sale  cannot  be  compelled  to  accept  an  enenmber- 
ed  title,  when  it  is  not  shown  that  he  had  notioe  of  the  encnmberance. 

Freret  v.  Meux^  414. 
53.  Where  a  member  of  a  partnership  causes  the  share  of  hie  partner  to  be  seised 
and  sold  to  satisfy  a  debt  due  to  him  individually,  and  becomes  the  purchaser, 
he  must  be  presumed  to  have  known  of  the  claims  against  the  partnership, 
and  to  have  purchased  the  property,  subject  to  the  rights  of  its  creditors,  to 
exact  the  payment  of  the  partnership  debts ;  the  latter  cannot  be  prejudiced 
by  any  acts  of  the  partners  between  themselves.    C.  C.  2794. 

PrvaOey  t.  BisJand,  426. 

64.  Where  a  note,  taken  in  the  ordinary  course  of  business,  before  maturity,  for 
full  value,  and  without  notice  of  any  equities,  is  sold  at  a  sheriff's  sale,  under 
tiJLfa,  against  the  holder,  the  purchaser  will  aeqiure  all  his  right,  title  and 
interest ;  and  this,  though  public  notice  may  have  been  given  at  the  time  of 
the  sale,  of  equities  existing  between  the  original  parties  to  the  sale.  Such  a 
notice  cannot  prevent  the  purchaser  from  being  subrogated  to  all  the  rights  of 
the  defendant  in  execution,  nor  vary  those  rights  in  the  slightest  degree.  C. 
C.  2698,  2616.    Adams  v.  Avery,  431. 

65.  A  sheriff's  sale  of  moveable  efEects,  or  rights  and  credits,  is  not  valid,  unless 
it  has  been  preceded  by  an  appraisement  of  the  property  seized,  according  to 
the  rules  laid  down  in  the  Code  of  Practice ;  and  under  those  rnlee  such  pro- 
perty cannot  be  abjudicated  for  cash,  unless  it  brings  two-thirds  of  the  appraise- 
ment   C.  P.  671 ,  676, 676,  680.    Phelps  v.  Rightar,  631 . 

SEQUESTRATION. 

Where  a  third  person,  in  possession  of  property  against  which  a  sequestration 
has  been  issued  in  a  suit  against  another,  executes  what  was  intended  aivd  re- 
ceived as  a  sequestration  bond  for  the  delivery  of  the  property  after  judgment, 
but  binds  himself  to  pay  the  amount  of  any  judgment  that  may  be  rendered  ioT 
the  case,  it  will  be  considered  as  intended  only  to  secure  the  delivery  of  the 
sequestered  property ;  and  where  the  judgment  afterwards  obtained  in  the  suit 
declares  that  it  is  to  be  satisfied  by  privilege  out  of  the  proceeds  of  the  property 
sequestered,  the  plaintiff  cannot  proceed  at  once  against  the  parties  to  the 
bond,  personally,  for  the  amount  of  the  judgment,  before  taking  the  steps  ne- 
cessary to  procure  the  delivery  of  the  property.  He  must  take  out  execution 
against  the  defendant  in  the  action,  to  be  levied  on  the  property  sequestered, 
when,  if  not  delivered  on  demand,  he  will  be  entitled  to  an  action  on  the  bond. 
This  is  necessary  to  put  the  obligoiB  in  de&ult.  C  P.  279,  280.  C.  C.  21 13, 
SI122.  If  the  property  is  not  in  their  hands,  the  plaintiff  must  show  the  fiict 
by  the  retam  on  tiie  execution ;  or  prove  that  to  issue  an  execution  would  be 
inefficient     Welsh  v.  Barrow,  636. 

SHERIFF. 

1.  A  sheriff  is  authorized  to  perform  the  duties  of  his  office,  until  bis  successor 
18  duly  qualified,  though  the  term  for  which  he  was  appointed  has  expired. 
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So,  in  case  of  reappointment,  he  may  continue  to  act  under  his  fint  appoiDt- 
ment,  until  duly  qualified  under  a  second.    Pumpkreif  v.  Ddakaussaye,  42. 

S.  Defendant,  arrested  at  the  suit  of  plaintifl^  deposited  an  amount  of  bank  nstei 
in  the  hands  of  the  sheriff  as  a  pledge  for  his  appearance,  and  plaJntifl^  after 
judgment  obtained,  levied  a  j!./a.  on  the  notes,  and  requested  the  sheriff  to  eeU 
them,  which  the  latter  refused  to  do.  JE[sldj  that  his  refusal  rendered  him  lia- 
ble to  the  plaintiff  for  the  value  of  the  notes.    Dussin  v.  AUain^  394. 

3.  The  costs  of  advertising  a  sheriff^s  sale,  if  required  to  be  paid  in  cash,  mnit 
be  advanced  by  the  sheriff  and  charged  with  his  costs,  or  he  must  caU  on 
the  plaintiff  in  execution  to  provide  him  with  the  necessary  funds.  If  notie- 
quiied  to  be  paid  in  cash,  the  party  will  be  presumed  to  have  credited  tk 
sheriff  who  employed  him,  who  signed  tbe  advertisements  and  sent  them  fir 
publication,  and  who  had  a  right  to  retain  the  amount  of  the  chairges  out  of  the 
proceeds  of  the  property,  if  sold  for  cash,  or,  if  at  twelve-month's  credit,  to 
refuse  to' transfer  the  bond  to  the  plaintiff  in  execution  until  they  were  paid. 

BaUeY.Riis,609. 

SHIPPING. 

1 .  The  master  of  a  vessel  is  authorized,  under  his  general  powers,  to  walks  a 
contract  of  afireightment,  and  the  owner  is  bound  to  perform  any  lawful  agree- 
ment he  may  enter  into,  relative  to  the  usual  employment  of  the  vessel. 

Bergerot  v.  Farish,  346. 

5.  Where  the  hulk  of  a  vessel  belonging  to  the  plaintiffs,  moored  at  the  bank  of  a 
river,  was  sunk  by  the  culpable  neglect  of  the  defendants,  who  had  attached 
two  ships  to  it,  and,  ^ough  requested  to  fasten  them  properly,  and  warned  of 
the  consequences,  and  offered  the  means  to  prevent  any  injury,  had  neglected 
to  use  the  proper  precautions,  they  will  be  responsible  to  plaintiffs  for  the  km 
occasioned  by  their  fault.     VaUette  v.  Paiien,  367. 

3.  Though  the  hulk  of  a  vessel,  moored  to  the  bank  of  a  river,  may  obstruct  its 
use,  it  cannot  be  destroyed  by  an  individual,  without  authority  of  law,  for  ^ 
purpose  of  abating  the  nuisance.    C.  C.  857.    Hh 

4.  The  prescription  of  one  year  does  not  apply  to  an  action  against  tbe  ooo- 
signees  of  a  ship,  fer  damages  for  a  failure  to  comply  with  their  oUigatioDsu 
such.    Their  liability  is  ex  contractu,  not  ex  delicto.    C.  C.  297S. 

Palmer  v.  Smith,  396. 

6,  Certain  boxes  of  merchandise,  directed  to  one  M.,  who  lived  in  the  coimtiy, 
were  delivered  by  the  consignees,  on  the  arrival  of  the  ship,  to  his  agents,  to 
be  forwarded  to  him,  though  no  bill  of  lading  was  produced.  M.,  to  whom 
the  goods  were  sent,  was  insolvent.  The  bill  of  lading  was  afterwards  pro- 
duced by  the  agent  of  the  shipper,  according  to  the  tenor  of  which,  the  goods 
were  to  be  delivered  to  the  latter ;  but  there  was  no  evidence  that  this  fui  was 
made  known  to  the  consignees,  either  by  the  captain,  or  the  agent  of  the  ship- 
per, before  the  delivery.  It  was  proved  to  be  the  custom,  where  the  person  to 
whom  goods  are  to  go  is  known,  to  forward  them  by  the  first  safe  oppoifoiiitjr, 
without  waiting  for  the  bill  of  lading,  which  is  sometimes  delayed,  and  eoooe- 
times  never  arrives.    In  an  action  by  the  owners  of  the  ship,  finom  whom  tfas 
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value  of  the  goods  had  been  recovered  in  a  suit  by  the  shipper  in  another  ^te, 
against  the  consignees :  HeJdf  that  the  accident  by  which  the  goods  were  lost, 
was  in  a  great  measure  created  by  the  direction  put  on  them  by  the  shipper, 
and  by  the  tardiness  of  the  notice  to  the  defendants ;  and  that  the  latter  were, 
consequently,  not  responsible  for  the  loss.  lb. 
&  Where  a  notice,  published  by  defendants,  who  were  shipowners,  that  they  would 
not  be  responsible  for  any  jewelry  shipped  in  their  vessels  unless  the  value  be 
tlisclosed,  is  brought  home  to  the  plaintiff,  the  owners  will  not  be  responsible 
where  the  nature  and  value  of  the  articles  were  not  disclosed,  and  they  were 
shipped  in  a  manner  calculated  and  intended  to  conceal  their  real  character. 
The  mere  publication  of  a  notice  in  one  or  more  newspapers,  no  matter  for 
how  long  a  time,  of  an  intention  not  to  be  responsible  for  particular  articles  un- 
less their  contents  and  value  be  disclosed,  is  not  enough  to  release  the  carrier 
from  responsibility ;  the  notice  must  be  brought  home  to  the  shipper.  But  if 
the  principal  had  notice,  the  ignorance  of  his  clerk,  or  agent  who  actually 
shipped  the  goods,  is  no  excuse ;  and  so  if  the  agent  had  notice,  but  the  prin- 
cipal had  none,  the  carrier  will  be  released.  Where  there  is  no  notice,  nor 
rule  adopted,  the  better  opinion  seems  to  be,  that  the  party  who  sends  the  goods 
is  not  bound  to  disclose  their  value,  unless  he  is  asked ;  but  the  carrier  has  the 
right  to  enquire  and  to  have  a  true  answer ;  and  if  he  is  deceived  and  a  false 
answer  given,  he  will  not  be  responsible.  If  he  make  no  enquiry,  and  no  ar- 
tifice is  used  to  mislead  him,  he  will  be  responsible  for  any  loss,  however  great 
the  value  of  the  articles.    Baldtoin  v.  CollinSy  468. 

STATUTES,  CITED,  EXPOUNDED,  &c. 

I.  Statutes  of  the  United  States. 
II.  Statutes  of  the  State. 

I.  Statutes  of  the  United  States. 

1832,  June  15.  Authorizing  inhabitants  of  Louisiana  to  enter  back  lands. 
Sprigg  V.  Hooper,  248. 

n.  Statutes  of  the  State. 

1805,  February  17,  }6.  Incorporating  City  of  New  Orleans.  Worsley  v.  iSfe- 
cond  Municipaliiy  of  New  Orleans,  324.  Second  Municipality  cf  New 
Orleans  v.  McDonogk,  408.    Bozant  v.  Campbell,  411. 

1808.  February  15.  Police  of  shores  of  navigable  rivers.  WorsUy  v.  Second 
Municipality  of  New  Orleans,  324. 

1810,  March  24,  (7.  Recording  of  notarial  acts  concerning  immovables. 
Gardenigo  v.  Wdllett,  14. 

1812,  August  31,    Discharging  an  insolvent  from  imprisonment.    Bozant  v. 

CampheU,iU, 

1813,  March  25.    Police  Juries.    Police  Jury  of  Jefferson,  v.  Eastman,  297. 
— — —  26.    Recording  of  sales  and  other  acts.    Puller  v.  Harman,  205. 

1814,  March  7, }  3.    Sheriff's  fees.    HaiU  v.  Rils,  509. 
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1816,  March  7.    Acquisition  of  residence  in  the  State.    Amis  v.  Bank  tfLf»- 

isiana,  348. 

1817,  January  28,  i  14.    Judicial  sales.    Phdps  v.  Rightor,  531. 

,  February  20,  J  37.    Suits  against  an  insdvent  who  has  made  a  cession. 
Marsh  V.  Marsh,  45. 

1818,  March  13.    Election  ofldomicil  as  to  promiesory  notes  in  &Tor  of  bsoks. 

Union  Bank  of  Louisiana,  v.  Smith,  75. 

1821,  February  14.    Recording  of  protests  &c.  of  bills  and  notes.    Pogne  v. 

Hickman,  158.    Mainer  v.  Spurhck,  161.     Crawford  v.  Read,  243. 

1822,  March  23.    Authorizing  a  marriage  between  an  uncle  and  neice.    Bo- 

%avt  V.  Cam'pbeU,  Ail. 

1825,  Felnmary  19.    Recording  of  judicial  proceedings.    Matter  qf  J,  T.  Ma- 

son, 105. 

1826,  March  29,  {  2.    Voluntary  surrender — ^vesting  of  property  in  crediton. 

Lawrence  v.  Chdce,  219. 
,  April  7,  {  7.    Amending  Ckide  of  Practice — attachments.    OffuU  t.  Ed- 
wards, 90. 

1827,  March  1, }  1.    Duration  of  office  of  sheriffi,  &c.    Pumphrof  t.  DdO' 

houssa/tfe,  42. 

13,  {  1.     Proof  of  notice  of  protests  of  bills  and  notes.    New  Ot' 

leans  Gas  Light  and  Banking  Company  y.  Buie,  110.    Hibrardy. 

BoHenihagen,  155 
., }  2.     Notice  of  protest  sent  by  mail    New  Orleans  and  CarroR- 


ton  Rail  Road  Company  v.  Kerr,  122.     Harris  v.  Alexander,  161 

Maifiery.  Spurlock,  161. 
1828,  Januaiy  29.    Authorizing  the  raising  of  a  sum  of  money  by  lottery.  Bo- 

zant  ▼.  Campbell,  411. 
— ,  March  6.  ■  lb. 

—17.         lb. 

■  25.  '  lb. 

1830,  March  16.    Obstruction  of  levees,  public  places,  &c.    Police  Jury  cf 

Jeffersonv.  Eastman,  297. 

1831,  March  25, }  3.    Injunctions.    Brashear  v.   While,  55.      Caldenoood  y. 

Trent,  227. 

1832,  April  2.    Exempting  an  individual  from  provisions  of  art.  122  of  the 

Civil  Code.     Bozant  v.  Campbell,  41 1. 

Charter  of  Union  Bank  of  Louisiana.     Byrne  v.  Unim  Bank  (f 

Louisiana,  433. 

3.    Opening  and  improving  streets  and  public  places  in  New  Or- 


leans.    Second  MunicipalUy  qf  New  Orleans  v.  McDonogh,  408. 

1834,  January  2,  {  3.    Sale  of  slaves — ^redhibitory  actions.    New  Orleans  Oas 

Light  and  Banking  Company  v.  Botis,  305.    Fazende  y.  Hagan,  306. 

30.    Police  Jury  of  Jefferson.     Police  Jury  of  Jefferson  v.  East- 

flum,  297. 

1835,  March  27.    Renunciation  of  rights  by  married  women.     Breaux  v.  Off' 

moucJie,  36. 
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1836,  March  8.    Dividing  city  of  New  Orleans  into  Municipalities*     Warsk^ 

y.  Second  MunicipdlUy  of  New  OrleanSf  324.  BozarU  v.  Camp^ 
heUy  411. 

1837,  February  23.    Authorizing  the  adoption  of  a  certain  child.    BoTsant  y* 

CampbeUf  411. 
^— — ,  March  11.    Authorizing  the  adoption  of  certain  chUdren.    lb, 
1  1 3.    Voluntary  surrender  of  property  and  settlement  of  successions  # 

New  Orleans  and  CarroiUon  Rail  Road  Company  v.  Kerr^  122.    Man* 

deviUe  v.  AmouU,  447. 

1839,  March  20.    Amending  Code  of  Practice :  { 7,  Demands  in  reconvention. 

Coxe  V.  Downs,  133.  SSnecdl  v.  Smiih,  418  y — }  16,  Oaths  by  agent 
or  attorney.  Woodruff  v.  Payne,  1 63 ', — }  24,  Trial  by  juty.  Kermard 
V,  Chistine,  170. 

1840,  March  28.    AboliBhing  imprisonment  for  debt    Waring  v.  Crawford,  295 

1841,  February  10, }  11.    Conflict  between  seizing  creditors  in  courts  in  New 

Orleans.     Cqjgin  v.  PoUard,  300. 

1842,  March  14.    Liquidation  of  banks.    DorviUe  v.  Citiasens  Bank  cf  Louis-' 

iana,  362. 
<-— 16.    Amending  Code  of  Practice-— successions.      Succession  q^ 

White— Re-hearing,  364. 
I 26,  {  4.    Tax  on  property  inherited  by  or  b^ueathed  to  non-resi-» 

dents.     Succession  of  Deyraud,  361. 

Relative  to  banks.    DorvHie  v.  Citizens  Bank  (^  Louisiana,  362. 


1843,  March  22,  }1.    Appeals.    Jones  y.  FreUsen,  185. 
I.  —  30.     Powers  of  Corporation  of  New  Orleans.     Worsleyy.  Second 

Municipality  of  New  Orleans,  324. 

,  April  6.    Advertisements  of  judicial  sales  and  monitions.    Pumphrey  y* 

Delahoussaye,  42. 

1844,  March  14.    Authorizing  a  certain  married  woman  to  become  surety  for 

her  husband.    Bozant  v.  Campbell,  411. 
■  25.    Authorizing  the  adoption  of  a  certain  child.    lb, 

SUBROGATION. 

Payment  of  a  note  secured  by  mortgage  by  one  not  bound  for  it,  and  who  had  no 
interest  in  discharging  it,  will  not  subrogate  him  to  the  rights  of  the  party  for 
whom  he  paid.  The  payment  will  extinguish  the  debt,  and  the  mortgage  given 
to  secure  it ;  and  the  claim  for  reimbursement  will  constitute  the  party  who 
paid,  an  ordinary  creditor  of  him  for  whose  benefit  the  payment  was  made. 
C.  C.  2156,  2157.    NickoOs  v.  His  Credilors,  476. 

SUCCESSIONS. 

I.  Of  Executors^  Administrators  and  Curators, 
n.  Claims  against  Successions. 
III.  Of  Heirs  and  Legatees^  and  the  Acceptance  of  Successions. 


616  INDEX. 

I.  Of  ExecuiarSf  Administrators  and  Curators. 

1«  Where  a  Buccession  has  been  opened  here,  a  ^ardian  of  the  minor  heire  cp. 
pointed  in  another  State,  cannot  take  out  execution  on  a  judgment  for  a  debt 
dne  to  the  eaccession.  As  a  succession  can  only  be  accepted  for  minors  with 
the  benefit  of  inventory,  (C.  C.  346,)  an  administrator  must  be  appointed ;  and 
he  alone  can  sue  for,  or  receive  debts  due  to  it. 

HaU  V.  ParkSy  138.     Parks  v.  PaOen,  ICT. 

2.  The  tutor  of  the  minor  heirs  cannot  administer  the  succession  by  virtue  of  his 
office  as  tutor ;  he  must  be  appointed  administrator,  and  give  the  security  re- 
quired by  law.    HaU  v.  Parks,  138. 

3.  Where  the  administrator  of  a  succession,  of  which  the  heirs  are  present,  the^ 
administrator  himself  being  the  only  creditor  who  had  presented  himself^  per- 
mits the  property  to  remain  in  the  hands  of  the  widow  of  the  deceased,  as  the 
natural  tutrix  of  the  minor  heirs,  for  theur  support,  and  she  illegally  BliATWtff* 
it,  he  will  not  be  responsible  to  the  minors.    C.  C.  288, 271, 272, 273. 

Davis  Y.  Thompson,  198. 

4.  The  Court  of  Probates  may  compel  an  administratrix  to  render  an  account  to 
the  heirs  or  creditors,  of  whatever  property  has  legaUy  come  into  her  posses- 
sion as  such ;  but  where  she  takes  possession  of  property  not  belonging  to  the 
succession,  and  which  is  claimed  by  another,  it  has  no  jurisdiction  of  any  ac^ 
tion  to  recover  the  property,  nor  for  damages  for  its  detention ;  nor  can  jmis- 
diction  be  given  to  it,  indirectly,  by  a  demand  for  an  account 

Lawrence  v.  Cfuice,  219. 
6.  Where  an  insolvent  debtor  makes  a  cession  of  his  property,  and  it  is  accepted 
by  the  judge  for  the  benefit  of  his  creditors,  it  is  thereby  vested  in  them,  and 
cannot  be  seized,  attached,  nor  levied  on  in  any  manner.  Act  29  March,  1826, 
sec.  2.  The  death  of  the  ceding  debtor  cannot  change  the  rights  of  the  cre- 
ditors on  the  property,  which  they  may  retain  and  sell,  as  they  might  have 
done  before  his  death.  C.  C.  2176.  The  only  interest  which  his  succes- 
sion can  have,  is  in  any  surplus  remaining  after  the  payment  of  the  debts ; 
and  all  that  the  administrator  has  to  do,  is  to  see  that  the  ceded  property  is 
properly  administered,  and  to  claim  any  surplus.  Should  he,  in  virtue  of 
his  office,  or  under  any  other  pretext,  illegally  take  possession  of  the  proper- 
ty surrendered,  the  court,  before  which  the  surrender  was  made,  is  the  proper 
tribunal  to  enforce  the  claim  of  the  syndic.    lb. 

6,  The  decisions  that  the  word  executor  or  administrator,  affixed  to  the  name  of 
the  maker  of  a  note  or  draft,  are  mere  words  of  description,  neither  adding  to, 
nor  diminishing  the  personal  responsibility  of  the  party  using  them,  and  that 
an  executor  or  administrator  has  no  authority  to  bind  the  estate  by  notes  or  drafts, 
mean  only  that  an  executor  or  administrator  cannot,  by  making  or  endoraiiig 
a  note  or  draft  in  his  official  capacity,  bind  the  estate  when  not  originally  liable 
for  the  debt,  but  that  he  will  thereby  render  himself  responsible,  individually, 
for  the  amount.     CriUet  v.  Rachal,  276. 

7.  The  doctrine  that  a  surety  b  released  by  an  extension  of  time  granted  to  the 
principal  debtor  without  his  consent,  does  not  apply  to  the  case  of  the  suietisB 
on  the  official  bond  of  an  administrator,  to  wh(»n  an  extension  of  time  has  been 
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granted  for  tlie  payment  of  a  debt  due  by  the  succeiaioii.  Nor  can  the  tor- 
bearance  of  a  creditor  to  sue,  discharge  the  sureties  of  the  administrator  from 
any  liability  under  their  bond.  Per  Curiam:  No  one  can  be  compelled  to 
sue  another ;  but  the  surety  may  sue  his  principal  for  indemnification  in 
several  cases,  one  of  which  is,  when  the  latter  is  bound  to  discharge  him 
within  a  certain  time.  C.  C.  3026.  The  term  fixed  for  the  administration 
of  ezecvtors,  curators,  dlLc,  is  one  year,  at  the  end  of  which  the  sureties 
might  have  compelled  the  administrator  to  render  his  accounts,  and  pay  the 
debts  of  the  estate.  Having  this  right  of  actfon,  the  sureties  cannot  claim  to 
be  exonerated  from  their  obligations,  because  of  the  delay  of  a  creditor  to  sue.  K. 
8;  To  remove  a  testamentary  executrix,  an  action  must  be  commenced  by  peti« 
tion  and  citation,  and  the  matter  conducted  in  the  usual  form.  C.  P.  1017 
1018.     SuDcessiani^  Whites  ^6S. 

9.  In  proceedings  to  remove  an  executor,  curator,  or  other  administrate  of  a 
succession,  notice  or  citation  to  the  defendant  is  indispensable ;  without  it,  the 
proceedings  will  be  null  ab  inkio.  The  mode  of  removal  has  not  been  altered 
by  the  act  of  16  Aiarch,  1842,  chap.  120.  Svccession  of  WhUe — Re4teaf'- 
ingf  364. 

10.  Under  the  5th  sect,  of  the  act  of  16  March,  1842,  where  a  testamentary 
executor  or  other  administrator  of  a  succession,  shall  sufler  ten  days  to  elapse 
after  his  appointment,  without  having  qualified,  or  caused  an  inventory  to  be 

.  begun,  the  judge  of  Probates  must,  ex  officio,  notice  such  default,  and  take 
forthwith  legal  steps  to  notify  those  interested,  and  to  make  a  neW  appointment 
in  the  same  manner  as  in  the  first  instance.  He  is  not  to  wait  for  a  com- 
plaint, but  must  notice  the  fiictea?  tifficio.  This  act  imposes  a  new  duty  on 
the  probate  judge;  but  it  has  not  relaxed  any  of  the  securities  which  those 
interested  in  the  publicity  of  the  proceedings  are  entitled  to.    lb. 

11.  The  admini8trat(Mr  of  a  succession  is  responsible  for  any  loss  sustained  by 
the  estate  through  lus  neglect    Succession  <f  BoudousquU^  405. 

12.  The  executor  of  the  wiU  of  one  who  was  domiciliated  and  died  in  another 
.  State,  deriving  his  powers  from  a  Probate  Court  of  this  State,  administers 

only  on  the  property  of  the  deceased  situated  here ;  and  that  part  of  the  estate 
of  the  testatrix  only  is  under  the  control  of  the  courts  of  this  State.  Pro- 
perty belonging  to  the  testatrix  in  another  State  descends,  and  must  be  ad-^ 
ministered  under  its  laws.     Succession  of  Packwoody  438. 

13.  Where  the  executor  sufSen  funds  of  the  succession,  all  the  debts  of  which 
had  not  been  paid,  to  lie  on  deposit  in  bank  for  more  than  two  years,  and  until 
a  suspension  of  specie  payments,  he  will  be  responsible  to  the  heirs  for  any 
loss  occasioned  thereby,  on  the  ground  of  want  of  reasonable  care  and  dill- 

.  gence.    Maiidevillev.  AinouUfAAl. 

IL  Claims  against  Successions. 

14.  A  judgment  rendered  by  a.  court  of  the  United  States  against  a  coiator  of 
a  vacant  succession,  cannot  be  executed  by  the  seixure  and  sale  of  the  effects 
of  the  succession  by  the  marshal  of  that  court  The  efilbcts  must  remain  iu 
the  hands  of  the  curator,  to  be  applied  to  the  payment  of  the  debts  of  the  ijic- 
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cattkm  in  duecouw  of  ■dmiiiifltiitiaii*  l%a  yadgtaal  can  be  ■ttirfr^  only 
by  liimwiiliiiy  it  kit  dawitortian  and  payinent  to  the  Cowt  of  Probalet,  —der 
the  directum  of  whidi  the  encceesioii  ie  being  tdadnistared.  Any  etk  of  the 
pcoperty  of  the  siieceeeioii»  by  the  manhil  under  pioeeee  finom  the  Uailed 
Statee  cooit,  ie  a  irnUity.  Eennard  ▼.  Aenftnnigik,  S64« 
16.  Where  a  creditor  of  a  euoeeeeion  receitee  from  the  adniniitnter  a 
itgned  by  him  in  his  representative  capacity,  £6r  the  amoimt  ef  an 
doe  by  the  saccessiim^  stating  ina  receipt  at  the  fiiot  of  the  accouit,  that  the 
note,  when  paid,  will  be  in  fall  therefisr,  the  execution  of  the  note  will  be  eoa- 
sideied  as  a  mere  ackmywledgment  of  the  claim,  and  a  pramiee  to  pay  atflie 
maturity  of  the  note,  and  not  a  novation  of  the  debt  G.  C.  1S9T  to  1400, 1407, 
1408.     CHUa  V.  Radial,  976. 

16.  A  creditor  of  a  succession  for  the  amount  of  an  open  aecooat,  cannot  re- 
cover Interest  at  a  higher  nte  than  five  per  cent  a  year.    lb. 

IIL  Cf  Heirs  and  L^aieeM^  and  the  AccepUmce  of  Sktcceaiems. 

17.  Pkuntiir  and  hie  brother  were  jofait  owners  of  an  undivided  tiaet  of  land.  Hie 
latter  having  made  an  informal  donation  mortis  catua  to  his  wife,  of  one  hilf 
of  his  share,  plaintiff  entered  into  a  fonnal  partitioa  with  the  widow,  who  sold 
her  portion  to  defendant  After  her  death,  phunti^  as  one  of  her  heira,  re* 
ceived  part  of  the  price  which  defendant  had  paid  for  tiie  land.  In  an  ac- 
tion by  plaintiff  to  recover  the  pait  eold  to  defendant:  HM,  tiiat  by  aeeepi* 
ittg  as  heir,  or  co-heir,  his  share  of  the  estate  of  deiendant'e  vmidor,  pfaihi* 
tiff  bound  lifanself  to  warrant  defendant's  title ;  that  the  obligation  ie  ao 
indivisible  one,  so  fer  as  it  repels  a  co-heir  eeeking  to  disturb  the  title  of  tiie 
defendant;  that  phdntiff  cannot  insist  upon  the  errorof  lawby  vriiich  he  gave 
efibct  to  an  infonnal  and  void  donation ;  and  that  hie  acts  have  made  defend- 
ant's title  as  valid  as  if  he  were,  himself  tiie  vendor.    9miik  v.  EOioij  S. 

18.  The  provisions  of  the  4th  section  of  the  act  of  S6  March,  1843,  diap.  164, 
imposing  a  tax  of  ton  per  cent  on  sums,  or  the  value  of  any  property  sitaatod 
in  this  State,  inherited  by,  or  bequeathed  to  certain  non-residents,  are  prospec- 
tive, embracing  only  casee  in  which  non-reeident  aliens  have  become  entiOed 
to  successions  opened  after  its  promulgation.    9ueees9um  if  Dej/raud,  867. 

19.  As  a  general  rule  personal  property  has  properiy  no  other  nfiu  than  the  do- 
micil  of  the  owner,  and  its  disposition  or  transmission,  by  contract,  or  inherit- 
ance, depends  upon  the  law  of  the  owner's  domicil,  saving  tlie  rights  acquired 
by  creditors  by  attachment,  or  otherwise,  before  deliveiy  er  notice.  Tliis  is 
especially  true  of  debts  which  follow  the  person  of  the  owner  or  creditor. 

Suoeession  tf  Padswooiy  438. 
90.  An  heir  cannot  be  compelled  to  accept  the  payment  of  his  share  in  tlie  eao- 
cession,  in  depreciated  notes  of  a  bank  in  which  the  executor  had  deposited  tiie 
lands  of  tlie  estate,  where  the  deposit  was  made  after  the  bank  had  suspended 
spede  iHtymeata.    MmdemOe  ▼.  Ameaft,  447. 

8URBTY. 

1.  Where  a  party  binds  himself  to  become  the  surety  of  a  third  person  on  his 
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obligatioD  to  plaintiflb,  the  latter  may  enforce  the  obligation,  though  previoualy 
ignonnt  of  the  existence  of  any  such  contract.    C.  C.  1864.    C.  P.  .35. 

McKsraU  v.  McMiUan,  19. 

9.  One  bound  as  surety  oo  the  twelve-montliB'  bond  npon  which  a  feri  fadat 
was  issued^  is  not  disqualified  from  becoming  surety  in  an  injunction  bond  to 
aiirest  its  ezecntioa.    Pumfhrey  ▼.  Delahoussaye^  42. 

3.  A  surety  in  a  twelve-months'  bond,  bound  in  Molido  with  the  defendant,  can- 
not  require  the  plaintiff  to  discuss  the  prqwrty  of  the  principal  debtor  before 
proceeding  against  him.    Dancy  v.  Delahotts^aye^  45. 

4*  Where  in  an  action  on  a  joint  noto,  it  is  shown  that  defendant  signed  it  as 
surety,  he  will  be  liable  for  the  whole  amount,  though  on  the  fiice  of  the  in- 
strument, as  a  joint  debtor,  responsible  only  for  half.    Buikr  v.  Fordy  1  IS). 

5.  Where  an  action  is  instituted  sgainst  a  party  lor  the  amount  of  a  note,  against 
any  liability  for  which  certain  persons  luui  bound  themselves  to  guaranty  him , 
and,  there  bein|^  no  defence,  the  party  sued  paid  the  debt  and  costs,  he  will  be 
entitled  to  recover  of  the  party  bound  to  him,  the  amount  so  paid,  including 
the  expenses  to  which  he  was  subjected  by  the  &ilure  to  save  him  hann* 
less ;  and  as  to  the  costs,  it  will  be  presumed  that  the  officers  of  the  courtdid 
not  charge  more  than  was  legally  due.     Wright  v.  SeiodU^  128. 

6.  A  surety  is  not  discharged  by  foifoearance,  or  delay  in  suing  his  principal.  It 
is  only  when  the  creditor,  by  giving  time  to  the  debtor,  deprives  the  surety  of 
the  means  of  insisting  on  immediate  payment,  in  case  he  pays  the  debt  and  is 
subrogated  to  the  rights  of  the  creditor,  that  the  surety  is  discharged. 

WarfiM  V.  Ludewig^  240. 

7.  The  doctrine  that  a  surety  is  i^rieased  by  an  extensicm  of  dme  granted  to  the 
principal  debtor  without  his  consent,  does  not  apply  to  the  case  of  the 
sureties  on  the  official  bond  of  an  administretory-to  whom  an  extension  of  time 
has  been  gianted  fer  the  payment  of  a  debt  due  hy  the  sucoession.  Nor  can 
the  ferbeaiance  of  a  creditor  to  sue,  discharge  the  sureties  of  the  administra- 
tor from  any  liability  under  their  bond.  Per  Curiam ;  No  one  can  be  com- 
pelled to  sue  another ;  hut  Ihe  surety  may  sue  his  principal  for  indemnification 
iaaeveral  cases,  one  of  which  is,  when  the  latter  is  ^aaod  to  discharge  him 
within  A  certain  time.  C.  C.  3026.  The  term  fixed  for  the  administration  of 
executors,  curators,  &c.,  is  one  year,  at  the  end  of  which  the  sureties  might 
have  compelled  the  administrator  to  render  his  accounts,  and  pay  the  debts  of 
the  estate.  Havizig  this  rigbtof  acti^,  the  sureties  caimot  chum  to  be  exone- 
rated from  their  obligations^  because  of  the  delay  of  a  creditor  to  sue. 

GiUet  V.  Rachtdy  276. 

8.  Where  a  bond  is  taken  under  a  particular  law,  it  must  be  construed  by  it ;  and 
the  casual  insertion  in  such  a  bond  of  an  additional  condition,  not  contempla- 
ted by  the  legislature,  wiU  not  bind  the  surety.     Welsh  v.  Barrow^  636. 

SURVEY- 

OBewhohoUs  atidetolanda  vaderthe  United  States,  cannot,  by  aasapfpitc 
surrey,  made  by  jmother  daimanf,  or  by  him  and  a  surveyor  of  the  United 
States,  the  common  grantor,  be  deprived  ot  the  quantity  of  land  he  was  pre- 
viously entitled  to,  without  his  assent.     Spring  v.  Hooper^  248. 
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TAX. 

1.  No  appeal  lies  to  the  Supreme  Court  where  the  amount  in  dispnte  does  not 
exceed  three  hundred  dollars.  The  value  of  property  seized  by  a  sheriff  to  pty 
taxes,  the  sale  of  which  was  enjoined  by  plaintiff,  cannot  give  jnrisdictioo, 
where  the  amount  of  taxes  due  is  less  than  three  hundred  doUars. 

Marsh  v.  Britaitj  7. 

8.  The  provisions  of  the  4th  section  of  the  act  of  26  March,  1842,  chap.  IM, 
imposing  a  tax  of  ten  per  cent  on  sums,  or  the  value  of  any  property  sitoated 
in  this  State,  inherited  by,  or  bequeathed  to  certain  non-residents,  are  prospec- 
tive, embracing  only  cases  in  which  non-resident  aliens  have  become  entitled 
to  successions  opened  after  its  promulgation.     Suceeinon  cfDeifraud,  367. 

3.  The  power  of  special  taxation  in  the  manner  pointed  out  by  the  act  of  3  April, 
1832,  regulating  the  opening  and  improvement  of  the  streets  and  public  placet 
of  the  city  of  New  Orleans  and  its  suburbs,  can  only  be  exercised  by  the  Mn- 
nicipalities  of  New  Orleans,  in  the  cases  and  for  the  purposes  provided  for  by 
that  act,  that  is,  when  lands  or  premises  are  required  for  the  purpose  of  opening, 
extending,  enlarging,  straightening,  or  otherwise  improving  any  street  orpob- 
lic  place.  No  tax  can  be  legally  assessed' under  that  act  in  any  other  ca«e,  or 
for  any  other  purpose. 

Second  Municipality  of  New  Orleans  v.  McDonogh^  408. 

See  CoNSTiTUTioir,  I. 

TUTOR- 
See  MiKOK. 

UNDERTAKER. 

In  an  action  against  an  architect  or  builder,  under  art  2733  of  the  Civil  Code, 
for  damages  on  account  of  the  badness  of  the  materials  or  work  in  a  bouse 
buUt  by  contract,  plaintiff  must  establish  that  the  bad  condition  of  the  building 
resultod  from  the  character  of  the  materials  or  workmanship.  Under  the 
Code  Napoleon,  art  1792,  the  undertaker  is  liable  where  the  building  cracks,  or 
fidls  in  consequence  of  a  defect  in  the  soil  on  which  it  was  erected.  Alitert 
under  the  Civil  Code  of  this  State.    Fremont  v.  Harris,  23. 

UNION  BANK  OP  LOUISIANA. 

1.  The  provisions  of  the  8th  section  of  the  act  of  2  April,  1832.  incorporatiDg 
the  Union  Bank  of  Louisiana,  as  to  the  mortgages  to  be  given  by  the  eubecri- 
bers  to  the  stock  of  the  bank,  relate  to  the  taking  of  the  mortgage  in  the  tint 
instance,  and  not  to  any  subsequent  transfers  of  the  stock  thus  secured. 

Byrne  v.  Union  Bank  ofLouisianaj  433. 

3.  The  provisions  of  sect.  24  of  the  same  act,  on  the  subject  of  the  redaction  of 
the  number  of  shares  of  stock  where  the  security  ofiered  is  insufficient,  nkr 
to  the  first  steps  required  in  order  to  become  a  stock-holder.  Nothing  in  tint 
net  authorizes  a  reduction  of  the  number  of  shares  of  stock,  where  the  property 
tirst  ofllbred,  and  accepted  to  secure  the  whole,  becomes  less  valuable.    Z^* 
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3.  The  clause  in  the  29th  section  of  the  same  act,  which  declares  that,  ''when- 
ever application  shall  be  made  by  a  stockholder  to  transfer  his  stock  and  be 
discharged,  snch  transfer  and  discharge  may  take  place  upon  the  new  stock- 
holder's furnishing  mortgage  to  the  satisfaction  of  at  least  a  majority  of  all 
the  directors,"  applies  only  where  a  stockholder,  having  sold  his  stock  alone, 
retaining  the  immovable  mortgaged  to  secure  it,  applies  to  have  his  property 
released  from  the  mortgage,  on  tlie  purchsser  of  the  stock  oflfering  other  pro- 
perty, of  sufficient  value,  to  be  mortgaged  in  lieu  of  it.    lb. 

4.  There  is  nothing  in  the  charter  of  the  Union  Bank  which  authorizes  the  direc- 
tors to  prevent  the  alienation  of  the  stock  of  the  bank,  together  with  the  real 
estate  mortgaged  to  secure  it,  by  refusing  the  purchaser  the  rights  and  privi- 
leges of  a  stockholder.    In  case  of  a  refusal  to  transfer  the  stock,  the  bank  will 

-  be  liable  in  damages ;  and  where  the  stock  has  depreciated  since  the  request 
for  a  transfer  was  made,  the  di^rence  between  its  value  at  that  time,  and  at 
the  time  of  the  trial,  is  the  measure  of  the  damages  for  which  the  bank  will  be 
liable.    lb, 

VERDICT. 
See  JcRT. 

WARRANTY. 

See  Sale,  II. 

WILL. 
See  Donations  Morti!*  Caiwa. 

END  OF  VOLUME  IX. 


BRBATA. 


FBge   86, 

lin 

«    4a. 

M 

**    100, 

M 

**  no, 

M 

«i  i^ 

tt 

"    138, 

U 

«    167, 

U 

•«    IW. 

U 

•*    256, 

U 

••    348, 

U 

**    88S, 

u 

«    414, 

tt 

a       m 

u 

a     65a 

M 

<<    680 

u 

NOTE. 

ST  In  the  case  of  Beadeif  v.  A2Z^  reported  at  page  39,  the  jndginent  was 
for  $450,  with  interest  from  judicial  demand.  A  fmspendve  appeal  waa  allowed 
on  the  appeUant'a  giving  bond  for  **  fifty  per  cent  over  the  amovnt  of  the  judg- 
ment," Bond  was  execnted  for  9560,  The  judgment  below  waa  signed  on  the 
18  April,  1844,  the  record  filed  on  the  17  September,  1844,  and  the  motion  todia- 
m]8a,made  on  the  19th  of  the  eanie  month. 
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